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Smoke damage to cargo resulting from fire in a vessel is not a subject of 
general average; but the contrary obtains as to damage from steam due 
to efforts to extinguish the fire. 


Injury to tobacco from smoke in such case, perhaps aided by the steam, where 
the effects cannot be separated, is not a subject of general average. 


Where it was necessary to scuttle the vessel to extinguish the fire, and part 
of the cargo was first lightered to diminish the aggregate loss and the 
expense of raising the vessel, the cargo so lightered should contribute to 
the general average expense of raising the vessel. 


Statement of case by Surpmay, J. 


The Seneca, an iron vessel 279 feet in length, and belonging to the 
New York & Cuba Mail Steamship Company, sailed .from Havana 
for New York, on Saturday evening, December 23, 1893, with a 
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cargo consisting mainly of hemp, tobacco, and hides. The vessel 
has a lower hold, a lower between-decks, and an upper between- 
decks. A passageway or bunker on each side of the engine room 
in the upper between-decks extends beyond the engine room, fore 
and aft, to wooden bulkheads, each of them being about 12 feet 
from the engine room. They are not watertight. A door in each 
swings on hinges from above. Upon this voyage, these passage- 
ways were closely stowed with hemp in bales, some of which were 
compressed, and some were not compressed. Above this hemp 
were two ventilators, opening upon the deck, each 14 inches in 
diameter. 1,658 bales of tobacco were stowed in the after upper 
between-decks. Of these bales, 221, belonging to Mr. Fortier, of 
Montreal, were stowed against the wooden bulkheads. About 1 
o’clock a. m., on December 24th, fire was discovered in the hemp in 
the lower between-decks. Streams of water were turned from the 
upper between-decks upon the fire for two or three hours, until the 
men who were at work near the fire were driven back by the heat 
and smoke. The hatches upon the upper deck were then battened 
down, and at 3:20 a. m. the vessel started for Havana, when steam 
was turned into the lower between-decks through perforated pipes 
two inches in diameter, at a boiler pressure of 100 pounds to the 
square inch, for the purpose of deadening the fire, and was continu- 
ally discharged upon it until about 10:30 a. m., when the ship 
reached Havana, and the furnace fires were drawn. The efforts of 
steam fire engines to extinguish the fire by water proved unavailing, 
and at 5 o’clock p. m. the captain opened the after hatches, dis- 
charged as much cargo as possible into lighters, and then scuttled 
the ship. Fortier’s tobacco, with that of other shippers, was sent to 
New York in other vessels of the. steamship company. The Seneca 
was raised, and went with the cargo remaining on board, to New 
York. Upon the arrival of these several portions of the cargo gen- 
eral average bonds were executed, and thereafter an adjustment of 
general average was made. The adjusters were of opinion that the 
amount to be made good to Fortier for loss on his tobacco was the 
sum of $2,987.55, such being the amount of damage by water to 
sixty-four bales, the adjusters being satisfied that this water damage 
was received on the lighters as a necessary consequence of the ex- 
posure incident to removal preliminary to scuttling. He was also 
required to contribute upon the value of his whole shipment, which 
left him owing $934.57 upon the final statement. The tobacco was 
sold at auction, and realized, over and above expenses, the sum of 
$4,393.60, making a net loss of $12,766.64. Upon his policy of in- 
surance he received $8,000, and assigned to the insurers his claim 
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against the other interests in general average. He insisted that the 
net loss above $2,987.55 was attributable to injury caused to the 
tobacco by the steam before the ship reached Havana, and that this 
part of hisloss should be allowed in general average. The adjustment 
also compelled Fortier’s tobacco to contribute towards the expenses 
of raising the submerged ship and cargo. The libel of the insur- 
ance company was brought to obtain the difference which would 
result from a proper adjustment of general average. The libel of 
the steamship company was brought to compel the payment of the 
amount found to be due from Fortier by the adjustment as made. 
The district court dismissed the libel of the insurance company, and 
decreed in favor of the steamship company: 70 Fed., 262. 


Harrineton Putnam, for Steamship Co. 
Wituram W. McFartanp, for Insurance Co. 


Suipman, C. J. (after stating the facts.) 

Two questions arise upon the appeal of the insurance company: 
First. Did the Fortier tobacco sustain any damage, other than the 
water damage to sixty-four bales? Second. If it did, can the dam- 
age thus sustained properly be made the subject of contribution in 
general average ? 

The first question was sharply contested upon the trial in the dis- 
trict court, and, inasmuch as the respondent contends that there was 
no damage except as to the sixty-four bales, it becomes necessary to 
determine the question, irrespective of the truthfulness of the libel- 
lant’s theory as to the cause of damage, ifany existed. The testimony 
of witnesses apparently of equal prominence, skill, and experience in 
the examination of tobacco is at entire variance upon the subject; 
but, upon a careful consideration of the respective statements, we 
have reached the conclusion that Fortier’s bales were, as a whole, 
damaged by what they call, in varying language, “smoke, heat, and 
moisture,” or “smoke and heat,” or saturation with “a smoky fla- 
vor,” and that the tobacco, which is a plant of peculiar sensitiveness, 
had absorbed the flavor or odor of smoke, whereby its quality was 
greatly injured. The cause of the damage was presented by the 
libellant in a form different from that which was alleged in the libel, 
and was said to have arisen from the pressure of the steam, which 
forced its way through the wooden bulkheads, and carried the creo- 
sote, contained in the smoke, from the burning hemp to the tobacco 
stowed beyond the bulkhead; or, as the cause is stated in the answer 
to the steamship company’s libel, by the turning of the steam into 
the forward part of the vessel “the smoke and steam were forced 
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into the after-compartment, and the tobacco damaged, which, but 
for such action on the part of the captain, would have been unin- 
jured by the smoke and fire.” The theory of the scientific expert is 
that the movable quality of smoke, its permeating and penetrating 
quality, is necessarily much increased by the steam which absorbed 
it, and that, the steam having absorbed the products of combustion, 
and especially acetic acid, penetrated the crevices in its path, and 
carried with it the contents of the smoke which it had absorbed. 
We are of opinion that this is a correct theory, and that more dam- 
age was caused to the tobacco by the pressure of steam, which car- 
ried the smoke or its contents, than would have been caused if no 
steam had been introduced into the lower between-decks; but we 
are also of opinion that, in the time during which the fire was in 
active operation, from 1 o'clock a. m. to 5 o’clock p. m., smoke in sub- 
stantial quantities found its way, without the aid of steam pressure, 
to the tobacco, and gave to it an injurious odor, and that, if steam 
had not been used, no part of the vessel would have been free from 
the pervasive effects of smoke. It must be recollected that a smoul- 
dering fire existed for sixteen hours in the cargo of hemp, which 
could not be extinguished except by sinking the vessel, and that 
steam was used for seven hours. Itseems impossible that the effect 
or the consequences resulting from the volumes of smoke which 
must have risen from the fire should not have permeated every- 
where, even if no steam had been used. It is further manifest that 
it is impossible to tell the amount of damage which was caused by 
the pressure of the steam, as distinguished from the amount of dam- 
age caused by the unaided presence of smoke. The damage toa 
cargo which was caused by fire or smoke is not allowed in general 
average. The damage caused by water-or steam, which was intro- 
duced as a means of suppressing the fire, is allowed. Ifit should be 
held that the loss arising from the two combined causes of injury 
should be adjusted upon different principles, it must be admitted 
that the means for acquiring knowledge of the amount of damage 
due to each cause are most vague and indefinite, because all that 
can be found is that the steam, which was introduced to smother 
the fire, and which was probably of benefit, enlarged or spread the 
deleterious effect of the smoke. It enlarged a damage which is par- 
ticular average, and the enlargement was a necessary incident to the 
means properly employed to extinguish the fire. We have, there- 
fore, in this case, an ordinary and an extraordinary smoke damage; 
and no one can tell how much is ordinary, and how much extraor- 
dinary. Under such circumstances, it is unnecessary to consider 
what might or might not be a proper rule of adjustment in a case 
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where such ordinary and extraordinary damages were susceptible of 
separation, and, severally, of exact ascertainment. 

The question which arises under the libel of the steamship com- 
pany is whether the tobacco is liable to contribute in general aver- 
age to the expenses of raising the ship after the tobacco was placed 
in lighters; the contention of the insurance company being that, 
after this removal, there was a complete and final separation of all 
interests between the ship and the tobacco. Immediately before 
the ship was scuttled, all the tobacco on board was placed on light- 
ers, which remained alongside of the ship for four days, and was 
then shipped aboard other vessels for New York. All the cargo in 
the after between-decks was taken out, except some hides. The 
general question of liability of cargo to contribute in general aver- 
age after a separation from the ship, was considered by this court 
in Pacific Mail S. 8S. Co. vs. New York, H. & R. Min. Co. (20C. C. A., 
349), wherein it was shown that the tendency of the English decisions 
is in favor of a strict adherence to the idea that contribution should 
cease when common danger has ceased, and that they regard danger 
to the saved cargo as having ceased when it has been taken ashore 
to a place of safety, but that thus far in this country a more lax rule 
has prevailed, and it is held that cargo, though actually separated 
from the imperiled ship, may still, for the purposes of average, be 
constructively within it. In this case, the master, after having been 
engaged in a constant series of efforts to quench the fire, found that 
the vessel must be scuttled to save her and the cargo in the forward 
part of the ship. It was manifest that he expected to raise the ves- 
sel, with that portion of the cargo still on board, and finish the 
voyage. For the purpose both of saving as much cargo as possible, 
and of diminishing the aggregate loss which the damaged cargo 
would bear, and the expense of raising the vessel, nearly all the 
cargo aft was hurriedly put into lighters. The separation may be 
considered to have been, not merely for the safety of the tobacco, 
but also for the benefit of both the ship and the rest of the cargo; 
and, while the English decisions would not compel this part of the 
cargo to contribute to the subsequent expenses upon the ship, the 
facts of the case bring these expenses within the general rules stated 
in McAndrews vs. Thatcher (3 Wall., 347), which, though they were 
not absolutely necessary to the decision of that case, are deemed to 
be controlling upon this court. 

The decree of the district court in the libel of the insurance com- 
pany is affirmed, with costs of this court. The decree in the libel 
of the steamship company is affirmed, with interest, but without 
costs of this court. 
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SUPREME COURT OF OKLAHOMA. 


HOME FORUM BEN. ORDER 
vs. 
JONES. 


A corporation created and organized for the purposes as announced by the 
Home Forum Benefit Order is, in so far as it seeks to give an indemnity to 
those holding beneficiary certificates, a mutual life-insurance company, 
and its liability for insurance given must be measured by the same rules 
which govern the liability of mutual life-insurance companies. 


In mutual benefit insurance companies, the fact of membership carries with it 
the obligation derived from the rules of the society, as well as the general 
laws applicable to insurance, and the member is presumed to know, and 
is bound by, such rules. 


It may be stated, as a general rule, that agents of life-insurance companies do 
not have authority to conclude absolutely the contract of insurance, but 
only to procure and receive applications, which they forward to the com- 
pany, to be acted upon by the immediate officers of the corporation, who 
alone have power to issue the policy. 

Subordinate lodges of a beneficiary order may have a very limited, or a very 
wide, authority. If they have blank certificates, which they can issue to 
whom they please, they can bind their superiors to almost anything they 
do in the line of issuing them. Generally, however, the local lodges are 
like the agents of life-insurance companies, in that they can only solicit 
applications, which are referred to the superior body, to be accepted or 
declined, as its officers may elect. The subordinate lodges are tied down 
by instructions which they cannot violate, even if they were so inclined. 

Where, under the constitution and laws of a beneficiary order, it is provided 
that the local lodge may receive applications for benefit certificates, and 
that such applications shall, if acceptable to the local lodge, and the medi- 
cal examiner thereof, be at once forwarded to the grand secretary of the 
order, who shall submit the same to the grand medical examiner, who has, 
under the constitution and laws of such order, authority to reduce the 
sum named in the application for a beneficiary certificate, or to reject the 
same altogether; and where it is further provided that no beneficiary cer- 
tificate shall be binding upon the order until the same has been approved 
by the grand medical examiner, and signed by the president and secretary 
of the order ; held, that the approval and action of such officers are essen- 
tial to create an obligation upon the beneticiary certificate. 

And under the conditions recited in the fifth subdivision of the syllabus, it is 
held, that delay upon the part of the local lodge in forwarding the appli- 
cation to the grand lodge will not create a contract, in the face of the 
provisions of the constitution and laws of the order. 


J. A. Witson and H. C. Aayew, for Appellant. 
H. H. Howarp and T. G. Cuamsers, for Appellee. 
Date, C. J. 
The district court of Oklahoma County, on October 16, 1896, ren- 
dered a judgment in favor of Lizzie Jones, and against the Home 
Forum Benefit Order, in the sum of $2,000, principal, and $133.50, 
interest. The suit upon which the judgment was rendered was 


* Decision rendered, July 30, 1897. Syllabus by the Court. 
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based upon an alleged contract of life insurance, which contract was 
entered into, as claimed, between one John Jones, husband of Lizzie 
Jones, and this appellant. The case was tried upon an agreed state- 
ment of facts, and, inasmuch as this case must largely be determined 
upon the facts as they existed between Jobn S. Jones and the appel- 
lant, we embody the same in full in this opinion. Omitting the cap- 
tion, the statement of facts is as follows: “Agreed statement of 
facts: It is hereby stipulated and agreed by and between said par- 
ties hereto that the defendant is a corporation duly organized and 
existing under and by virtue of the laws of the State of Illinois, 
under an act of the General Assembly of said State, entitled ‘An act 
to provide for the organization and management of fraternal bene- 
ficiary societies, for the purpose of furnishing life indemnity or 
pecuniary benefit to the beneficiaries of deceased members, or acci- 
dent or permanent disability to members thereof ;’ that the object 
of said organization, as incorporated in the constitution and laws, 
among other things, was and is to provide means from the proceeds 
of assessments upon its members to assist the disabled from acci- 
dent and sickness, and to provide for the families of deceased mem- 
bers, and to furnish life indemnity in the sum of from $300 to 
$3,000, at the minimum cost of the same, by the mutual co-operative 
assessment plan, as provided by the statutes of the State of Illinois; 
that said corporation regularly passed and adopted a certain con- 
stitution and by-laws, which were, prior to and during the entire 
month of December, 1894, in full force and effect, a true copy of 
which is attached to the petition of the plaintiff herein, which shall, 
for the purposes of this case, be treated as the original record of 
said constitution and by-laws, and either party hereto may read such 
parts of said constitution and by-laws in evidence as such party may 
desire, without proof of their passage, subject to all lawful objections 
and exceptions by the other party. It is further agreed, by and be- 
‘ “tween said parties hereto, that a local forum of said defendant was 
duly located and established at the town of Edmond, Oklahoma 
County, Territory of Oklahoma, designated and known as ‘ Edmond 
Forum No. 308; that, prior to the 3d day of December, 1894, one 
John S. Jones, the husband of the plaintiff herein, duly made an 
application in writing to the said local forum No. 308, to become a 
beneficiary member of said order; that said application is lost; that 
if the same shall be found before the hearing of this cause, it shall 
be made a part hereof, but if the same shall not be found and pro- 
duced, then a blank form, such as upon which the same was made, 
shal] be made a part hereof, which shall be agreed that the same 
was duly filled out and subscribed, as required by the by-laws and 
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constitution of said order; that said application, so made, was duly 
signed by the applicant, and laid before said local forum by the sec- 
retary thereof prior to said December 3, 1894; that said application 
was duly acted upon by the officers and members of said forum, re- 
ported favorably, and accepted, and such election and acceptance 
duly indorsed on said application, and the same turned over to the 
local medical examiner prior to the said 3d day of December, 1894, 
and said applicant duly examined by said local medical examiner on 
said last-named day, and the finding of the facts with reference to 
his physical condition, written by said local medical examiner upon 
said application, and duly signed by said applicant and said local 
medical examiner; that afterwards, on December 20, 1894, the said 
applicant was duly received and initiated into said local forum, and 
that on the same day, and in a short time after such initiation, the 
said applicant died; that said John S. Jones duly paid into said local 
forum his membership fee of $4, a certificate fee of $1, and his first 
mortuary assessment of $1.10, as required by the by-laws of said 
order to be paid prior to the delivery of the certificate of member- 
ship, and that the said $1.10 is the defendant’s assessment rate on a 
certificate of $2,000 for all persons of the age of said applicant; that 
at the time of the making of said application the said John S. Jones 
was of the age of forty-four or forty-five years, and made said appli- 
cation for membership in said local forum and a certificate of mem- 
bership in said order in the sum of $2,000, payable to said plaintiff, 
Lizzie Jones, wife of said applicant, upon his death. It is further 
agreed, by and between said parties, that said application for mem- 
bership was not sent to the office of the chief medical examiner of 
the defendant, or the principal office of the defendant, until after 
the death of the said John S. Jones; that said John S. Jones had no 
knowledge of what was done with said application after the said 3d 
day of December, 1894; that on the day following the death of said 
John S. Jones some one of the officers of said local forum placed 
said written application in an envelope, and duly mailed the same to 
the principal office of the defendant at Chicago, Illinois, but thut, 
prior to the receipt of said application at said principal office of the 
defendant, the grand officers thereof were advised of the death of 
the said John S. Jones, and refused to issue a certificate of member- 
ship to him, for the reason that he was dead when the application 
for the same reached said principal office; that said application was 
never approved, because said applicant was dead before said appli- 
cation was presented to said chief medical examiner; and that no 
certificate of membership was ever issued to the said John S. Jones, 
and no such certificate was ever delivered by the defendant to said 
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applicant, or to any one for him. It is further agreed, by and be- 
tween the parties hereto, that this agreement as to the facts, to- 
gether with such portions of the constitution and by-laws attached 
to the petition of the plaintiff as either party may desire, subject to 
objections, as above stated, may be read in evidence upon the hear- 
ing of this cause, and that neither party shall be prejudiced from 
offering any additional evidence on account of this agreement, except 
that no evidence shall be introduced tending to disprove or impeach 
any fact herein stated. T. G. Chambers and H. H. Howard, Attor- 
neys for Plaintiff. J. A. Wilson, Attorney for Defendant.” Attached 
to the petition of plaintiff, as filed in the court below, is an exhibit 
which purports to be, and is, the constitution and luws of the Home 
Forum Benefit Order, governing grand and local forums. An in- 
spection of the constitution and laws of the order shows that the 
Home Forum Benefit Order is a corporation organized under the 
laws of the State of Illinois, whose principal office is in Chicago, with 
subordinate lodges throughout different portions of the United 
States, that it is under the control and management of a board of 
five directors, and that the announced objects of the order are:— 

First. To unite socially all acceptable persons, between the ages of fifteen 
and fifty-five years, for mutual improvement and recreation. Second. To 
provide means, from the proceeds of assessments upon its members, to assist 
the disabled from accident or sickness, and to provide for the families of de- 
ceased members. Third. To furnish life indemnity to its members in the sum 
of $500 to $3,000, at the minimum cost of the same, by a mutual co-operative 
assessment plan, as provided by the statutes of the State of Illinois. Fourth. 
To encourage each other in business, to assist each other to obtain employ- 
ment, and to promote benevolence and charity. 

The officers of the society are styled grand president, grand sec- 
retary, grand treasurer, grand historian, grand orator, grand assist 
ant orator, grand porter, grand guard, attorney, and chief medical 
examiner. The duties of such officers, in so far as it is necessary to 
state for the purposes of this case, are as follows: The president 
shall sign all certificates of membership issued to members ; shall 
have authority to appoint and commission solicitors and organizers, 
and make rules and regulations for their government, whose duties 
shall be to increase the membership of the order, and institute local 
forums. The grand secretary shall prepare and sign all certificates 
of membership, and deliver them to those entitled to receive them. 
It is made the duty of the chief medical examiner to pass upon all 
applications for membership, and such officer reserves the right to 
reduce the amount of indemnity applied for, or to reject the appli- 
cant, and no certificate of membership shall be issued without his 
approval. He shall appoint and commission, with the approval of 











12 Supreme Court of Oklahoma. [Jan., 


the grand president, all local medical examiners. Persons of either 
sex, from sixteen years to the age of fifty-five years, except as other- 
wise provided, of good moral character, who shall pass a regular 
medical examination by a physician appointed by the chief medical 
examiner, may become members of the order, subject to all the re- 
quirements for membership as set forth in the by-laws and certifi- 
cate of membership. Each application for membership and indem- 
nity must be in writing on the blanks furnished by the order, and 
all questions must be satisfactorily answered. . Any person not ac- 
ceptable as a physical risk may become a social member, under the 
local rules, by payment of the regular annual dues, provided, that 
no person can become a social member (between the ages of sixteen 
and fifty-five) whose physical condition is not a bar to life indemnity. 
The death benefits may be in any sum not less than $500, and not 
more than $3,000, and the assessments for indemnity are graded ac- 
cording to a table found in the constitution and laws, fixing the dif- 
ferent sums so required, based upon the age of the applicant. In 
order to become a beneficiary member of a local forum of the Home 
Forum Benefit Order, the solicitor, or a member of the local forum, 
must fill out a blank application, and the applicant must sign it. 
This application is then laid before the local forum, and the fees 
paid to the treasurer. It is then referred to a committee, which 
shall consist of the director, the president, and secretary of the local 
forum. If this committee report favorably, the matter is voted 
upon at a meeting of the local forum, and tbe applicant is elected or 
rejected as a member. If elected as a member, the application is 
then turned over to the local medical examiner, who makes a physi- 
cal examination of the applicant, reducing such examination to writ- 
ing, and, after signing the same, at once forwards it to the grand 
secretary of the grand forum. The grand secretary of the grand 
forum submits the medical examination to the chief medical exam- 
iner, who approves or rejects the same. If approved by this officer, 
and so returned to the grand forum, the certificate of membership 
may issue, which, when issued, shall be sent to the secretary of the 
local forum from whence it came, where it shall be recorded, and 
then turned over to the treasurer, who shall deliver it to the appli- 
cant, after he has indorsed the date of the delivery upon the certifi- 
cate; and at the time of such delivery he shall receive from the ap- 
plicant one benefit assessment. It is provided that the treasurer of 
the local forum shall not deliver to any person a certificate of mem- 
bership unless the applicant is in good health at the time of such 
delivery; and it is further provided that the liability of the order 
begins when the first mortuary assessment is paid, and the certificate 
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of membership is delivered. In another portion of the by-laws it is 
provided that each local forum shall forward to the grand secretary 
all applications for membership immediately after the application 
has been written, and the applicant examined by the physician and 
accepted by the local forum. In section 6, art. 24, of the by-laws, 
the following provision appears: ‘“ Persons shall not become bene- 
ficiary members of this order until their examinations have been ap- 
proved by the chief medical examiner, and they have paid one mor- 
tuary assessment, and received a certificate of membership.” Many 
of the rules and regulations contained in the constitution and laws 
of the order have not been noticed, as we think we have, in sub- 
stance, stated all that will be necessary in the discussion of this case. 

As this case will turn entirely upon the question of the member- 
ship of Jones, we will next examine the agreed statement of facts, 
in order to determine whether or not Jones was such a beneficiary 
member of the order as will entitle his wife to recover the indemnity 
sought in this suit. It appears that Jones made an application for 
a beneficiary certificate to the local forum at Edmond, in Oklahoma 
County, prior to December 3, 1894; that at a meeting of such forum 
held on said December 3, 1894, the applicant was duly accepted, and 
such fact was indorsed upon the application, and turned over to the 
local medical examiner, who, upon December 3d, made an examina- 
tion of Jones, and the findings of fact made by the local medical ex- 
aminer were by both such medical examiner and Jones duly signed; 
that afterwards, and on December 20, 1894, Jones was duly received 
and initiated into the local forum, and that he paid the following 
sums into the local forum: First, a membership fee of $4; second, 
a certificate fee of $1; third, the first mortuary assessment of $1.10, 
which last is the sum required under the rules of the order for a 
person of the age of Jones upon a policy for $2,000; that the appli- 
cation previously made by Jones named Lizzie Jones, his wife, as 
the beneficiary under his proposed certificate. Jones died upon the 
same day, and shortly after he was initiated, on December 20. It 
further appears that the application and medical examination of 
Jones was not sent to the grand secretary of the order until after 
the initiation and death of Jones, and that Jones had no knowledge 
of such neglect or omission upon the part of the officers of the local 
forum; that, upon the day following the death of Jones, some one of 
the officers of the local forum transmitted the application of Jones 
to the principal office of the company, where the same was rejected, 
by reason of the fact of the grand officers having been advised of 
the death of Jones, and such officers refused to issue to him a certi- 
ficate, for the reason that he was dead when tbe application reached 
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the principal office. The application was not approved by the chief 
medical examiner for the same reason, and no certificate was ever 
issued to Jones, or to any person for him. 

Counsel for appellant insist that no contract of indemnity exists, 
because the application was not approved by the chief medical ex- 
aminer, and because a certificate was not issued to deceased, as pro- 
vided by the laws and regulations which govern the admission of 
beneficiary members into the order. Upon the other hand, it is 
contended that Jones became a member, entitled to the benefits ac- 
cruing to a holder of a certificate, by reason of having been initiated 
into the order by the local forum, and having paid his mortuary 
assessment, and that the neglect or omission of the local forum must 
be treated as the negligence of the grand forum, and that the grand 
forum is estopped thereby from denying the membership of Jones. 
Numerous decisions are cited by counsel in support of and against 
the propositions for which they contend, but few of which can be 
used, because the questions involved in this case are different from 
those before the courts whose opinions are offered. In fact, in no 
case cited do we find the precise question herein discussed. It may 
be stated, as a principle which seems to be settled, that a corporation 
created and organized for the purposes as announced by the Home 
Forum Benefit Order is, in so far as it seeks to give an indemnity to 
those holding beneficiary certificates, a mutual life-insurance com- 
pany. This rule has been so frequently announced and maintained 
by the courts that it is now beyond dispute: Erdmann vs. Insurance 
Co., 44 Wis., 376; Bolton vs. Bolton, 73 Me., 299; Com. vs. Wether- 
bee, 105 Mass., 149. From this it appears that their liability for in- 
surance given must be measured by the same rules which govern 
the liability of mutual life-insurance companies: Erdmann vs. Insur- 
ance Co., supra; Com. vs. Wetherbee, supra; State vs. Critchett, 37 
Minn., 13; Rockhold vs. Society, 129 Ill., 440. In mutual benefit 
insurance companies the fact of membership carries with it the ob- 
ligation derived from the rules of the society, as well as all the gen- 
eral laws applicable to insurance, and the member is presumed to 
know and is bound by such rules: Holland vs. Taylor, 111 Ind., 122; 
Bauer vs. Samson Lodge, 102 Ind., 262; Supreme Lodge vs. Knight, 
117 Ind., 489; Insurance Co. vs. Foote, 79 Ill., 361. In some States 
it is held that in mutual benefit societies the agents and officers of 
the company cannot waive any of the conditions essential in the 
by-laws of the company: Hale vs. Insurance Co., 6 Gray, 169; Me- 
Coy vs. Insurance Co., 152 Mass., 272; Lyon vs. Supreme Assembly, 
153 Mass., 83. In McCoy vs. Insurance Co., supra, the court said: 
“ But, even if the officers of the corporation had attempted to waive 
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the by-laws in this particular, which was of the substance of the con- 
tract, we are of opinion that they had no authority so to do. This 
is a corporation which does not make contracts of life insurance with 
strangers, but arranges a system of payments for the benefit of rela- 
tives of its deceased members. It adopts by-laws to determine the 
relations of the members to each other, and also their rights against 
the corporation. The principles which apply to ordinary mutual in- 
surance companies in regard to the waiver of by-laws by officers are 
equally applicable to this corporation.” But this rule is not uni- 
versally followed, and we think the better principle is stated by 
Bacon on Insurance (volume 1, § 153), as follows: “Agents of life- 
insurance companies are like those of other corporations. In doing 
the business of their employers, they can represent them alone, and 
not first one party to the contract, and then the other. The principals 
are bound by the acts, within the outlined scope of the authority of 
the agents, while engaged in transacting business, but all limitations 
which are brought to the knowledge of the persons dealing with 
them must be respected.” To the same effect is Insurance Co. vs. 
Mahone, 21 Wall., 152. It may be stated, as a general rule, that 
agents of life-insurance companies do not have authority to conclude 
absolutely the contract of insurance, but only to procure and re- 
ceive applications, which they forward to the company, to be acted 
upon by the immediate officers of the corporation, who alone have 
power to issue the policy: 1 Bac., Ins., § 150. “ Subordinate lodges 
of a great beneficiary order may have avery limited or a very wide 
authority. If they have blank certificates, which they can issue to 
whom they please, they can bind their superiors to almost anything 
they do in the line of issuing them. Generally, however, the local 
lodges are like the agents of life-insurance companies, in that they 
can only solicit applications, which are referred to the superior body, 
to be accepted or declined, as its officers may elect. The subordi- 
nate lodges are tied down by instructions which they cannot violate, 
even if they were so inclined:” Id.; Bliss, Ins., § 283. 

Now, applying these principles to the facts of this case, we find 
that the Home Forum Benefit Order is a mutual life-insurance com- 
pany, whose liabilities are measured by the rules of life-insurance 
companies, and that all persons who become members of it are bound 
by its own by-laws; that John S. Jones, on December 3, 1894, sought 
a beneficiary certificate under the constitution and by-laws of the 
association, into which he was desiring to enter, whose principal 
office was in Chicago, IIll.; that such certificate was so sought 
through the agent of the Home Forum Benefit Order, and which 
agent was the local forum at Edmond, and at the time he made his 
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application he was bound to know that, under the by-laws of the 
order he was about to enter, the beneficiary certificate he sought 
could only come from the grand forum at Chicago, and that the 
medical examination must be approved by the chief medical exam- 
iner at Chicago before he could be termed an acceptable risk; that 
these things are plainly stated in the by-laws, of which the courts 
say he had knowledge. Counsel for appellee in their brief frankly 
admit that the officers and members had no authority to waive the 
provisions of the by-laws, but claim that the contract was complete, 
that the agent’s duty was the duty of the principal, and, if the agent 
failed in any duty devolving upon him, but so acted as to lead Jones 
to believe these duties complied with, and Jones acted and completed 
the contract by joining the order, and paying his mortuary assess- 
ment, then, and under such circumstances, the courts should hold 
it a completed contract, and declare those things done which were 
necessary to be done in order to complete such contract; that in 
this case the things remaining undone were peculiarly within the 
knowledge of the local forum, and, therefore, Jones need not inquire 
further, except to ask the local forum, and he, of right, could rely 
upon their conduct in taking him in, and receiving his money. This 
reasoning would be good if the basis for it were sound; in other 
words, if the local forum could, under any circumstances, have 
bound its principal, then the reasoning would apply; otherwise, not. 

One of the leading cases which counsel for appellee cite in sup- 
port of their view is Lorscher vs. Supreme Lodge, 72 Mich., 316. 
The facts upon which a recovery was adjudged in that case are 
briefly stated as follows: Lorscher, husband of the party suing, 
applied to join the order, was examined by the local medical exam- 
iner, and his medical examination was approved by the said medical 
examiner. He was balloted for, and elected into the order, and paid 
his assessments. The certificate of membership was duly executed 
by the supreme lodge, and forwarded to the local lodge for 
Lorscher, but the local lodge refused to turn it over to Lorscher, on 
account of some alleged fraud upon the part of the said Lorscher. 
After Lorscher died, payment to his wife was refused, the supreme 
lodge claiming that, first, the certificate was not binding until it was 
turned over to Lorscher, or the beneficiary named in such certifi- 
cate; and, second, that Lorscher had made false representations in 
his written statement as to his physical condition. Upon the trial 
of the case, no evidence was offered by the lodge, in support of the 
second ground of their defense. The supreme court held that the 
burden to show the fraud was upon the lodge. This left but the 
one question for decision, to wit, whether or not an actual delivery 
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of the certificate was essential to bind the lodge, and upon such 
question the court held that, inasmuch as everything had been done 
by both parties which was necessary to complete the contract, the 
failure of the lodge to turn over the certificate—the mere evidence 
of the contract—would not avail as a defense to the action. The de- 
cision was properly rendered upon the facts of the case, and the dis- 
tinction between such case and the one we are considering is this: 
In that case, after the applicant had passed a medical examination 
in the subordinate lodge, such medical examination was forwarded 
to and approved by the supreme lodge, and upon such approval a 
certificate had, in fact, been issued and transmitted to the subordi- 
nate lodge for delivery. In this case the application was never for- 
warded from the local lodge until after the death of the applicant; 
was not approved by the chief medical examiner, who, under the 
constitution and laws of the Home Forum Benefit Order, has power 
to reduce or reject; and no certificate was ever issued. In the Mich- 
igan case the court held that the contract of insurance was a com- 
pleted one; the certificate being the mere evidence of the fact of 
the contract. We have no doubt of the correctness of the ruling of 
the court in the case before it. Unquestionably a suit may be main- 
tained upon a contract of insurance, and where, as in the case before 
that court, the contract of insurance was completed, the courts will 
enforce payment, notwithstanding the fact that the certificate evi- 
dencing such contract may be undelivered. The case of Young vs. 
Grand Council (Minn.) was decided upon the same principle which 
governed in Lorscher vs. Supreme Lodge, supra. 

But it is contended that the extrinsic facts which constitute the 
condition of validity were peculiarly within the knowledge of the 
local forum, and were necessarily implied to exist by the fact of the 
initiation into the local forum, and the acceptance of the first mortu- 
ary assessment, and that the law says that, under such circum- 
stances, an applicant is not expected to make inquiries. This argu- 
ment proceeds upon the assumption that the local forum had such 
an agency to act that it could bind the principal, and is answered by 
Justice Brewer in Misselhorn vs. Association, 30 Fed., 545. In that 
case it appears that an application for life assurance was made out 
upon a blank form, which provided that the policy should not be in 
force until signed by the officers and delivered to the applicant. 
There was considerable delay in transmitting the policy to the gen- 
eral office of the company. When received, it was approved, and 
made out after the applicant’s death, and, in ignorance thereof, de- 
livered at the place where such applicant’resided. A recovery was 


sought upon such policy. The court, in passing upon the question, 
Vou. XXVII.—2. 
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said: ‘“ By the terms of both the application and the policy, it never 
became an operative contract. Plaintiff insists that there was delay, 
culpable delay, on the part of the insurance company in acting upon 
the application. * * * Concede that there was unreasonable 
delay, and yet I do not see how any delay makes a contract in the 
face of the stipulation. * * * While receipt of the application 
may cast a moral duty upon the company to act promptly, yet delay 
does not operate in the same way as acceptance of the application. 
* * * No negligence, no delay, reasonable or unreasonable, on 
the part of the insurance company, could make a contract in the 
face of the stipulation.” To the same effect is Kohen vs. Associa- 
tion, 28 Fed., 705. And in Paine vs. Insurance Co. (2 C. C. A., 459), 
where an application for life insurance contained the stipulation that 
only the home office has authority to determine whether a policy 
shall issue upon an application, it was held that there is no room for 
the application of the rule that the powers of a local agent of a cor- 
poration are sometimes measured, not by his actual, but by his ap- 
parent, authority. A similar view was taken in Insurance Co. vs. 
Young, 23 Wall., 85. 

While the authorities are neither uniform nor satisfactory upon 
the question as to how far the acts of the agent will bind an insur- 
ance company, yet we think it may safely be asserted that an agent 
cannot bind his principal beyond the express grant of his authority, 
where the extent of such authority is within the knowledge of the 
party dealing with such agent. In the absence of knowledge as to 
the extent of the authority, the agency may, under most of the de- 
cisions, bind to the extent of the apparent scope of the authority; 
but this rule has its limitations. Ifa party seeks admission into a 
mutual benefit order, he goes in as a member, and is presumed to 
have examined the laws and regulations which control the organiza- 
tion into which he is about to enter, and therefore subjects himself 
to such laws. There is also a distinction made between life and fire 
insurance companies. In the former it may not be presumed that 
the agent can complete the contract, because such authority is sel- 
dom, if ever, granted, and rarely attempted, while in the latter it is 
the usual custom to give to agents blank policies, to be by them 
filled out as soon as the agreement to insure is consummated be- 
tween the agent and the party seeking the insurance; and in this 
case we reach the conclusion that the decision must turn upon the 
one question of whether or not the local forum had power to bind 
its principal. If we apply to this case the rules which seem gener- 
ally to prevail, we must hold that the parties to the contract were 
governed by the constitution and laws of the order, which provided 
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that all applications for insurance must be acted upon by the grand 
forum, and the chief medical examiner must approve the medical 
examination before an applicant can be entitled to a beneficiary 
certificate. We must further hold that Jones was presumed to have 
known, and joined the order under a knowledge of, such laws, and 
that the scope of the agency of the local forum did not extend to a 
waiver of the conditions required for a beneficiary certificate; that 
the delay and negligence upon the part of the local forum was not 
the delay and negligence of the grand forum, and that no delay 
upon the part of the local forum could bind its principal, in the face 
of the constitution and laws of the order, under which the contract 
was sought. 

Holding to these views, we must reverse the case, and, upon the 
agreed statement of facts, give judgment for appellant, and it is so 
ordered. 

Keaton, J., having presided in the court below, not sitting; all 
the other justices concurring. 
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A waiver involves the idea of assent, and assent is primarily an act of the 
understanding. It presupposes that the person to be affected has knowl- 
edge of his rights, but does not wish to enforce them. It is an inten- 
tional relinquishment of a known right, and is a question of fact when- 
ever it is to be inferred from evidence adduced, or is to be established 
from the weight of evidence. Again, it may happen that a waiver of a 
breach of the condition in a policy is not actually intended ; but if the 
conduct and declarations of the insurer are of such a character as to jus- 
tify the belief that a waiver is intended, and acting upon this belief the 
insured is induced to incur trouble and expense, and is subjected to delay 
to his injury and prejudice, the insurer may be prohibited from claimin 
a forfeiture for such a breach, upon the principles of equitable uupees 

A policy of fire insurance upon a dwelling house, furniture, and other per- 
sonal property contained these stipulations: ‘‘This entire policy, unless 
otherwise provided by agreement indorsed hereon or added hereto, shall 
be void * * * ifthe building herein described, whether intended for 


* Decision rendered, June 1, 1897. Official Syllabus. 
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occupancy by the owner or tenant, be or become vacant or unoccupied, 
or soremain tendays, * * * or if the subject of insurance be personal 
property, and be or become incumbered by a chattel mortgage. This 
entire policy shall be void * * * incase of any fraud or false swear- 
ing by the insured touching any matter relating to this insurance, or the 
subject thereof, whether before or after a loss.” 


Held, That the fact that the furniture remained in the house during the own- 
er’s absen¢ée, and that his hired man made a frequent inspection of the 
household goods, and had a general oversight of the buildings during the 
day, being on the premises throughout the day every day, is not a full 
equivalent for the constant supervision involved in the occupancy of the 
premises as a customary place of abode, and the actual presence in the 
building of those who are living in it as a dwelling-house day and night. 


In this case the company’s agent knew that the plaintiff designed and used 
the premises as a summer residence. 


The buildings and a considerable portion of the personal property were wholly 
destroyed by fire July 22, 1895; and the defendant claimed that the dwell- 
ing-house had been unoccupied from the 8th day of January preceding 
until the day of the fire, without the knowledge or consent of the insurer 
or his agent. It was also claimed that the personal property was incum- 
bered by a chattel mortgage prior to the loss, and that there was false 
swearing by the plaintiff in his formal proof of loss and in his testimony 
before the court. 


Held, That if the defendant had denied its liability under the policy by reason 
of forfeiture, arising from the nonoccupancy of the buildings, a cause of 
action would have accrued within sixty days after such denial. Also, 
that the defendant had waived the alleged forteiture by failing to make 
such claim immediately after the fire, and refusing absolutely to pay the 
loss. On the contrary, the company informed the plaintiff that it was 
necessary for him to furnish a schedule of the furniture; that he could 
take time to furnish it; that what was wanted was the real value of the 
property; and that when the schedule was wanted the agent would come 
and see him; furnished him with blanks and instructions on which to 
make proofs of loss, subjected him to trouble and expense in preparing 
the schedules and proofs of loss, and required his attendance at the gen- 
eral manager’s office, at a distance, on two occasions, for conference as to 
the ownership of the property and the extent of the loss. Under these 
circumstances, covering a period of four months after the fire, the de- 
fendant cannot now be permitted to set up in defense a forfeiture of the 
policy alleged to have been created by the nonoccupancy of the buildings. 


Held, That the mortgage, so far as it affects the personal property embraced 
in the policy, was not completed by delivery until the day after the fire, 
and could not have the effect of increasing the risk of insurance. Hence 
it would be inequitable now to give effect to the incumbrance as a reason 
for avoiding the policy, there being no evidence that the insurance com- 
pany for nearly three months following the fire intended to refuse 
payment on account of the mortgage. 


Held, That erroneous estimates and innocent misstatements are not a cause of 
forfeiture, when it is conceded that the loss under a policy, honestly 
stated, exceeds the amount of insurance. 


A. R. Savacse, H. W. Oakes, and Jesse M. Lispy, for Plaintiff. 
G. M. Servers and F. V. Case, for Defendants. 
Wairenovse, J. 

These actions were brought on two policies of insurance against 
loss or damage by fire, issued to the plaintiff by the defendant com- 
panies, respectively. The two cases were heard together, and come 
to the law court on a report of the evidence relating to both claims. 
The aggregate amount of insurance effected in the two companies 
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on the plaintiff’s farm buildings and certain personal property was 
$5,500. Of this amount, $3,000 was on the buildings, $1,500 on the 
household furniture, $500 on vehicles, etc., and $500 on horses. It 
is stipulated in the report that, if the defendants are found liable, 
judgment shall be rendered for the plaintiff for $2,100 against the 
Home Insurance Company, and for $3,000 against the North British 
& Mercantile Insurance Company. 

Each policy contains the following stipulations:— 

This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if a building herein de- 
scribed, whether intended for occupancy by the owner or tenant, be or be- 
come vacant or unoccupied, or so remain for ten days, * * * or if the 
subject of insurance be personal property, and be or become incumbered by 
a chattel mortgage. & 

This entire policy shall be void * * * in case of any fraud or false 
swearing by the insured touching any matter relating to this insurancg, or 
the subject thereof, whether before or after a loss. 

Thereupon it is contended in behalf of the defendants that they 
are justified by the evidence in resisting payment on the three dis- 
tinct grounds covered by the foregoing stipulations in the policies. 

The buildings and a considerable portion of the personal prop- 
erty were totally consumed by fire about 11 o’clock, p. m., on the 
22d of July, 1895; and it is claimed that the dwelling house had 
been unoccupied from the 8th day of January preceding until. the 
date of the fire, without the knowledge or consent of the defend- 
ants or their agents. It is also claimed that the personal property 
covered by the policies was incumbered by a chattel mortgage after 
the execution of the policies, and prior to the loss, and that there 
was false swearing on the part of the plaintiff after the loss, in his 
formal proof of loss, and in his testimony before the court when the 
evidence was reported for this court. ‘ 

The buildings in question were situated on the southerly side of 
a road running nearly east and west on White Oak Hill, in the town 
of Poland, about two miles from the nearest Willage. Aj ‘a distance 
of about eight hundred feet westerly was the town farm, and still 
further west were two other farm houses, distant about one-third of 
a mile and one-half of a mile, respectively. Next easterly from the 
plaintiff's buildings, on the same road, was a small house, about a 
quarter of a mile distant, occupied by an elderly lady. Two hun- 
dred feet further to the east was another small house, and a half 
mile to the east of the plaintiff's buildings wase@hother farm house. 

The plaintiff's buildings consisted of a dwelling house 30 feet wide 
on‘the street, and running back 35 feet, a stable 394 feet hy 60, and 
a shed 100 feet long connecting the house with the stable. 
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The plaintiff’s home was in Brooklyn, in the State of New York, 
but he occupied these premises in Poland during the summer 
months, spending the rest of the year in New York. 

In the fall of 1894 he left the premises, and returned to Brooklyn 
on the 13th of September, leaving his sister, Mrs. Lane, and one 
Holmes and his wife, in charge of the premises, and in the actual 
occupancy of the house. Mrs. Lane died soon after, but Holmes 
and his wife remained until January 9, 1895, when they left. At 
this time there were 2 colts, 1 horse, 5 or, 6 hogs, and 30 or 40 
hens on the premises, belonging to the plaintiff. Thereupon a 
young man named Thurston, who lived with his grandmother in the 
first house east of the plaintiff's, a quarter of a mile distant, was en- 
gaged by the plaintiff to take charge of the premises and take care 
of the stock. Thurston continued to live at his grandmother’s 
home, sleeping there and generally taking his meals there, from that 
time until the date of the fire. No one slept in the plaintiff's house 
during this time, but Thurston ate some of his meals there, which 
were brought to him from his home, and was on the premises 
throughoyt the day every day, except when called away by business 
for the plaintiff, with a single exception, when he procured some one 
to take his place. He piled up the wood, helped cut the hay, took 
care of the garden, and had the general oversight of the place. 
Early in May, 1895, he cleaned the house and put it in order for the 
reception of Mr. Hanscom and his family; and from that time for- 
ward he went through the house nearly every day, and dusted, 
swept, and aired it. Priorto July 22d the coverings had been tuken 
off the furniture, and on that day Thurston was engaged in cleaning 
up around the buildings outside and inside. The blinds were all 
open, the windows up, and the screens in place. During the sum- 
mer months the doors of the barn were generally open, and those 
of the carriage house frequently were. The day before the fire 
occurred at night these doors were open all day. After the screens 
were put in, a month before the fire, the windows in the house had 
generally been open during the day. It was Thurston’s practice, 
when he got ready to go home nights, to begin at the further end 
of the barn, and pass through the barn and carriage house, fasten- 
ing the doors as he proceeded, and thence through the house, and 
out of the front door. On the day of the fire he had been through 
the entire house, airing every room, and left the buildings with all 
the doors securely fastened. 

Under these circumstances, and in view of the fact that it must 
have been well understood by the defendant’s agent, Mr. Gammon, 
who had been a frequent visitor there for several years, that it was 
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designed and used by the plaintiff as a summer residence, it is con- 
tended by the plaintiff's counsel, in the first place, that the house 
ought not to be deemed to have been “ unoccupied or vacant” at, 
the time of the fire, within the meaning of the terms of the policy, 
or, if so, that any presumption of increase. of risk, ordinarily arising 
from nonoccupancy is fully rebutted by the peculiar circumstances 
and conditions existing in this case, and by the appearance of occu- 
pancy and the precautions actually taken for the protection and 
safety of the premises. 

It is the opinion of the court that the plaintiffs contention upon 
the first proposition is not sustained. 

The fact that the furniture remained in the house, and that the 
plaintiff's hired man made a frequent inspection of the household 
goods, and had a general oversight of the buildings during the day 
is not a full equivalent for the constant supervision involved in the 
occupancy of the premises as a customary place of abode, and the 
actual presence in the building of those who are living in it and 
using it as a dwelling house day and night: Ashworth vs. Insurance 
Co., 112 Mass., 422; Hermann vs. Insurance Co., 85 N. Y., 162; 
Bonefant vs. Insurance Co., 76 Mich., 654; May, Ins., 249, A; 
Wood, Ins., 180. 

Whether or not the risks of an insurance on buildings were mate- 
rially increased by their nonoccupancy under peculiar circumstances 
and conditions, and the construction of section 20 of chapter 49 of 
the Revised Statutes, with special reference to the burden of proof, 
were questions considered by this court in the recent case of Jones 
vs. Insurance Co., 90 Me., 40. Assuming, without deciding, in the 
case at bar, that the risks may have been appreciably increased by 
the facts relating to the occupancy of the buildings, the evidence 
afforded by the natural presumption of such an increase of risk, on 
the one hand, and by the immediate supervision, care, and oversight 
on theother, may reasonably be deemed so nearly in equilibrio as to 
strengthen the probability underlying the plaintiff's third proposi- 
tion, that the defendants waived any forfeiture which may have 
occurred by reason of the nonoccupancy of the dwelling house. 

The question of waiver or estoppel in this class of cases has fre- 
quently been before the courts in different jurisdictions, and its 
solution should now be attended with little or no difficulty. 

A waiver involves the idea of assent, and assent is primarily an 
act of the understanding. It presupposes that the person to be 
affected has knowledge of his rights, but does not wish to enforce 
them: Jewell vs. Jewell, 84 Me., 304. It is an “intentional relin- 
quishment of a known right ” (Robinson vs. Insurance Co. [Me.] 38 
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Atl., 320), and is a question of fact whenever it is to be inferred 
from evidence adduced, or is to be established from the weight of 
evidence (Williams vs. Association, 89 Me., 158; Nickerson vs. Nick- 
ersou, 80 Me., 100). Again, it may happen that a waiver of a 
breach of the condition in the policy was not actually intended; but 
if the conduct and declarations of the insurer are of such a character 
as to justify the belief that a waiver was intended, and acting upon 
this belief the insured is induced to incur trouble and expense, and 
is subjected to delay to his injury and prejudice, the insurer may 
be prohibited from claiming a forfeiture for such a breach, upon the 
principles of equitable estoppel: Wood, Ins., 176, 832, 837, and cases 
cited; May, Ins., § 503; Peabody vs. Association, ‘89 Me., 96. 

In support of the claim of waiver in this case the plaintiff calls 
attention especially to the facts disclosed by the testimony of Mr. 
Champlain, the resident secretary of the North British & Mercan- 
tile Insurance Company, baving general management of their busi- 
ness in this State. He was notified of the fire by Mr. Gammon, the 
local agent at Mechanic Falis, who issued both of the policies in 
suit. On the 26th of July he met Mr. Gammon at his place of busi- 
ness, and together they went to the Hanscom place. Mr. Champlain 
there learned from Mr. Gammon that the “family had not been in 
the house since the fall before, and was informed by the plaintiff 
that Thurston the night before the fire went to his home after doing 
the chores, and did not return to the place. Mr. Gammon says he 
was informed of the nonoccupancy on the morning after the fire. 
Continuing his testimony, Mr. Champlain says: “I then questioned 
him as to the value of the building. He said: ‘Some eight or nine 
years agoI purchased this place of my sister, Mary A. Lane. I gave 
her $2,500 for the place. Since then I have laid out a good deal of 
money on the buildings,—as much as $10,000 * * * I then 
questioned him about the furniture. He said he had a good deal of 
furniture in it. Then I said to him, ‘Are you prepared to-day to 
give a schedule showing the value, or the values, of the property 
burned?’ He said: ‘No; Iam not. The property was worth more 
than the insurance, and I do not see the need of it.’ I told him it 
would be necessary for him to make a schedule; that he probably 
had his bills of his repairs to the house, and also of his furniture; 
that he should take those bills, and from them, and from what infor- 
mation he had, he should make us a schedule showing the correct 
value of the house and the barn, also of the personal property in the 
house, and the personal property in the stable or barn; that he 
could take time to do it; that what we wanted in such a case was 
the real value of the property at the time of the fire. He said he 
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did not see any need of doing it, but he would do it. JI told him, 
when he had his schedule completed, to give it to our agent, who 
was present, and he would forward it to me; upon its receipt I 
would endeavor to make arrangements with Mr. Moses R. Emerson, 
the general agent of the Home Insurance Company, to meet me and 
come to see him. 

«Then he went up to the ruins of the fire, which was quite a little 
distance from the Walker house. Mr. Hanscom showed me the 
size of the buildings; explained to me the rooms of the main house. 
He showed me the remains there were of the plumbing,—the soil 
pipe that came down, he said, from the bathroom,—and explained 
to me about the construction of the house. Then he took the L 
part in the same way, and the stable and the barn. 

“Then we returned, and, going by the Thurston house, he pointed 
it out, and said, ‘ This is where Mr. Thurston lived, and this is where 
the furniture that was removed from the house is now located.’ I 
asked him to show it to me, and we went in. I think it was sort of 
a shed or carriage house,—something of that nature. It was not 
in the main house. It was all piled up there indiscriminately. 
There was quite an amount of it. Isaid, ‘It will be necessary for 
you to also make a schedule of this property saved, and give that 
to Mr. Gammon, our agent, with the other schedule I spoke to you 
about.’ 

“ The schedule was sent to me very shortly after that. I think I 
received it in July. Upon my return I endeavored to arrange a 
meeting between Mr. Emerson, of the Home, Mr. Hanscom, and 
myself. On the 27th of August, Mr. Emerson sent Mr. Wetherbee, 
special agent of the Home Insurance Company, to Portland, and we 
came together to Mechanic Falls; drove to Poland to find Mr. Hans- 
com. I then made arrangements for Mr. Emerson and Mr. Hans- 
com to meet me at my office on the 4th of September. They came 
there. Mr. Emerson and I talked over the schedules that we had 
received, gave Mr. Hanscom blanks upon which to make his proofs, 
and told him to make them out, which he did, and served upon our 
agents the 10th day of September. 

“T received that proof from Mr. Gammon on the llth. Between 
the time I first went to see Mr. Hanscom, in July, and the 11th of 
September, when I received the proofs, Mr. Hanscom came into 
my office twice, I think, and said he thought we ought to pay the 
loss; that he had had a large loss there; he thought we ought to 
pay it. I told him I would arrange, as soon as possible, to have Mr. 
Emerson and myself to see him, and then we would instruct him 
what to do about his proof,so that he could go ahead and make it. 
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On one of those occasions I said to him: ‘I have made some inqui- 
ries about the bills of goods purchased at W. T. Kilborn & Co.’s and 
Walter Corey & Co., and I find that they were largely purchased by 
Mrs. Pope, and that smajl amounts were purchased by Mr. Hans- 
com. I also find, by looking at the records in Auburn, that the 
price you paid Mrs. Lane for the property was $1,000; that no 
money seemed to pass, as on that day you gave her a bond back for 
$1,000, to support her during the remainder of her life. These 
statements do not exactly correspond with those you made to me.’ 
Mr. Hanscom was quite excited,—rather violent in his talk. 

“On the 10th day of October I was called to the telephone, and 
learned that Mr. Hanscom wished to speak to me. He said: ‘I 
want to have that claim of mine settled to-day.’ I said: ‘I cannot 
settle it to-day, Mr. Hanscom. The claim is not due, and we should 
not think of settling the claim before it is due.’ He said: ‘The 
claim is due to-day.’ I said: ‘No; the claim is not due until the 
11th day of November. Your proofs were received on the 11th of 
September, and the sixty days carry it until the 11th of November.’ 
He said: ‘I am coming down, and I want that claim settled to-day.’ 
I said: ‘It will do no good for you to come down, Mr. Hanscom, as 
we shall not settle the claim to-day. We shall not settle it before 
the 11th day of November, and it is somewhat doubtful if we do 
then.’ About half-past 12 of that day he came to my office and de- 
manded payment. I told him that we should not pay it. He said 
the claim was due. I tuld him the claim was not due. He insisted 
that he made his proof on the 10th of August. I told him the proof 
was not made until the 10th of September, and received by me the 
11th of September. Mr. Hanscom was quite excited about it. He 
said he would sue us; he would make us pay it all; that we would 
have to pay interest from the 10th day of August. I said to him, 
‘That remains to be determined.’ On the 12th day of November 
Mr. Hanscom again came into my office and demanded his pay. He 
said the claim had become due, and he wanted his money. I told 
him that I should not settle that day; that I would confer with my 
company, and also with Mr. Emerson, of the Home; then we would 
Jet him know what we decided to do. 

“I conferred with my company and with Mr. Emerson, and we 
both declined to pay. Mr. Emerson afterwards arranged a meeting 
between Mr. Hanscom, himself, and myself at my office on the 19th 
day of November. At that meeting Mr. Emerson and I thoroughly 
discussed the matter; decided that we would not pay the claim; in- 
formed Mr. Hanscom that on account of the nonoccupancy of the 
property, the excessive valuation put upon the furniture, and infor- 
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mation that we had received that the personal property belonged 
largely to other people, we declined to pay it. Mr. Hanscom was 
considerably excited; said the property all belonged to him, that 
he would make us pay, and so on,—the old story. I said to Mr. 
Hanscom: ‘When I first came to see you in regard to this matter, 
you told me that you paid $2,500 to your sister, Mary A. Lane, for 
this place. I went to the records, and found that you paid $1,000. 
You told me that you purchased your furniture largely of Walter 
Corey & Co. and W. T. Kilborn & Co. I went to them, and found 
that you purchased very little furniture of them; that a large part 
of the furniture was purchased by Mrs. Pope, and paid for by Mr. 
Pope’s checks.’ That on account of the nonoccupancy of the prop- 
erty, and the excessive value put upon the furniture, and the infor- 
mation that we had that it largely belonged to others, we declined 
to pay,—we had concluded that we did not owe him anything. Mr. 
Hanscom was very much excited, talked violently, gesticulated vio- 
lently, declared we would have to pay it, with interest, etc., and 
went out. 

“When I said to him, ‘ You told me that you paid $2,500, and I 
found tbat you paid $1,000,’ he said, ‘ Yes; I afterwards made it up 
to $2,500.’ I said to him, ‘TI found no record of any such deed.’” 

On cross-examination the witness further testified as follows:— 

“Q. Having noticed that the buildings, as you claim, were not oc- 
cupied, you still directed Mr. Hanscom to make out a proof of loss, 
did you not ? 

“A. I directed him to make out a schedule of the articles burned; 
told him how to do it. They were furnished within a few days. 
Later I furnished him the blanks to make out the formal proofs of loss. 

*Q. Told him how to do that? 

“A. I do not think I gave him any instruction at that time. Mr. 
Emerson and I gave him the blanks, and told him to make out his 
proofs of loss. 

“Q. At tnat time you had raised no question with him in regard 
to the increased risk by nonoccupancy ? 

“A. I had mentioned the nonoccupancy and ascertained the non- 
occupancy at the time I first saw him. 

“(Q. You did not give it to him at that time as a reason for not 
paying ? 

“A. No question of paying at that time. 

“Q. Youstill directed him to go on and make out his proofs of loss? 

“A, I gave himthe blanks. I did not direct him how. I did not 
tell him at that time I should not pay it because the buildings were 
not occupied. 
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“Q. Did you ever tell him, until the 11th or 12th of November, 
that you should not pay on the ground of nonoccupancy ? 

“A. I do not think I ever told him we should not pay, on any 
ground, until that time. He furnished the proofs of loss. I told 
him on one occasion that I had received information from other 
people that somebody else owned part of the property. I think I 
told him from whom I had received the information,—from W. T. 
Kilborn & Co. and Walter Corey & Co. and N. Q. Pope. On one 
occasion I told Mr. Hanscom that I had received information from 
N. Q. Pope. Mr. Pope resides in the State of Maine part of the 
time. His home is near Portland a portion of the time. His family 
is there a portion of the time.” 

According to Mr. Champlain’s testimony, it was November 19th 
“when they informed the plaintiff that they would not pay on ac- 
count of nonoccupancy, among other reasons.” Yet on November 
30th Mr. Emerson wrote to the plaintiffs attorney, saying, “We 
have had several conferences with Mr. Hanscom looking to a final 
settlement of his claims, but fail to arrive to any agreement as to 
the amount for which the company is liable under the policy.” 

It is manifest from this testimony that, being reasonably satisfied 
with the precautions taken by the plaintiff for the protection of his 
buildings, the defendants’ agents had no thought of contesting the 
claim on the ground of nonoccupancy until they became irritated 
and incensed by the plaintiff's persistency and impatience in press- 
ing his demand for payment, and by the discussion over the value 
and ownership of the furniture. The foregoing acts and declara- 
tions of the agents afford stronger indication of an intention to 
waive the forfeiture, if any, and, when examined in their relation 
to the action of the plaintiff induced thereby, present also more sat- 
isfactory grounds for an estoppel than those held sufficient for the 
purpose in numerous decided cases analogous to the present. 

In Titus vs. Insurance Co. (81 N. Y., 410), the policy contained a 
condition declaring it void in case foreclosure proceedings were 
commenced against the insured property; and such proceedings 
having been commenced, and the property advertised for sale before 
the fire, the defendants claimed a forfeiture. Upon this branch of 
the case the court say: “The insurance company may, consulting 
its own interests, choose to waive the forfeiture; and this it may do 
by express language to that effect, or by acts from which a waiver 
follows as a legal result. * * * But it may be asserted broadly 
that if, in any negotiations or transactions with the insured after 
knowledge of the forfeiture, it recognizes the continued ‘validity of 
the policy, or does acts based thereon, or requires the insured by 
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virtue thereof to do some act or incur some trouble or expense, the 
forfeiture is, as a matter of law, waived; and it is now settled in this 
court, after some difference of opinion, that such a waiver need not 
be based on any new agreement or estoppel. * * * After the 
fire, and after the defendant had notice of the proceedings, it re- 
quired the insured to appear before a person appointed by it for 
that purpose, to be examined under the claim in the policy herein- 
before mentioned, and he was there subjected to a rigid, inquisito- 
rial examination. It had the right to make such examination only 
by virtue of the policy. When it required him to be examined, it 
exercised a right given to it by the policy. It then recognized the 
validity of the policy, and subjected the insured to trouble and ex- 
pense after it knew of the forfeiture now alleged; and it cannot 
now, therefore, assert its invalidity on account of such forfeiture.” 
See, also, Landers vs. Insurance Co., 86 N. Y., 414; Trippe vs. 
Society, 140 N. Y., 23. 

In Gans vs. Insurance Co. (43 Wis., 108), the policy contained the 
usual provision that, if the building should become unoccupied 
without the consent of the company, the policy should be void, and 
the loss occurred during the period of nonoccupancy. It was held, 
in accordance with the previous decisions of that court, that “the 
requiring of further proofs of loss after the company was chargeable 
with notice or knowledge that a condition of the policy had been 
broken (which requirement subjected the plaintiff to expense and 
delay) is a waiver of the breach, and estops the company to claim a 
forfeiture of the policy.” See, also, Webster vs. Insurance Co., 36 
Wis., 67, and Northwestern Mut. Life Ins. Co. vs. Germania Fire 
Ins. Co., 40 Wis., 446. So, also, in Cannon vs. Insurance Co. (53 
Wis., 594) it was held that where there has been a breach of condi- 
tion, and the insurer, with full knowledge of the breach, and with- 
out denying its liability on that ground, requires the assured to 
furnish, and he does furnish, at some trouble and expense, proofs of 
loss under the policy, whether first or additional proofs, the breach 
could not be set up as a defense. 

In Insurance Co. vs. Kittle (39 Mich., 51), a forfeiture was claimed 
by reason of additional insurance; and the question of waiver was 
submitted to the jury as one of fact, and they found in favor of the 
insured. In the opinion by Cooley, J., it is said: “We think the 
jury were warranted in finding that the defendant, by calling upon 
the plaintiff to go on and make out her proofs, and by requiring her 
to be at the trouble and expense of correcting these to satisfy the 
criticism made by the agent, without giving her to understand that 
the company would rely upon the forfeiture, should be held to 
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have waived it, and that, if it was the purpose all the while to insist 
upon it, the agent did not act towards her in good faith.” 

In Cleaver vs. Insurance Co. (71 Mich., 414), it was also claimed 
that a forfeiture had been incurred by taking additional insurance 
contrary to the conditions of the policy. But, with full knowledge 
of the facts showing such forfeiture, the company failed to notify the 
insured of an intention to insist on such defense until after its ad- 
juster had examined into the loss, and received from the insured all 
the information he asked for in relation to its extent and value, 
taking two days of his time, and the services of a man furnished by 
the insured, and making no point of the taking of such additional 
insurance as a reason why the insurance should not be paid. And 
it was held that these facts were sufficient to warrant the jury in 
finding a waiver of the forfeiture by the company. 

See, also, Marthinson vs. Insurance Co. (64 Mich., 372), in which 
the court say: “ With a knowledge of all the acts creating the for- 
feiture claimed upon the trial, the defendant company put the as- 
sured to expense in perfecting proofs of loss, which under the 
present claim of defendant were wholly unnecessary, as the proofs, 
however perfect, were valueless if the defense of forfeiture was a 
good one. By this action the defendant company must be held to 
have waived such defense.” The question of waiver, however, ap- 
pears to have been submitted to the jury as a question of fact, and 
their finding was in favor of the plaintiff. 

In Insurance Co. vs. Miller (120 Pa. St., 504), the court say: “It 
is not denied that the incumbrances exceeded the amount stated by 
the insured. Whether it was by accident, ignorance, or design, 
does not appear. The court below * * * submitted the ques- 
tion of waiver to the jury, who found against the company. I do 
not think that the mere fact of the company’s calling upon the as- 
sured to furnish the preliminary proofs of loss would of itself be a 
waiver of the company’s right to avoid the policy. Cases might 
arise where such proofs might be necessary to enable the company 
to show the breach of warranty. There must be an intention to 
waive a forfeiture by notice or acts inconsistent with acts exercising 
the right to forfeit. * * * With full knowledge of the incum- 
brances, the company not only called for proofs of loss, but required 
the assured to furnish full plans and specifications of the building 
destroyed, and joined in the appointment of appraisers. * * * 
The company was bound to good faith to the assured, and if, with 
the knowledge in its possession of every fact upon which to avoid 
the policy, they misled the plaintiff for nearly a year, subjected him 
to the expense of procuring plans and specifications of his building, 


wn opOIS SVS 7 


A 
v 
e 


q 


Lins 


; 





« 
x 
4 
= 
¢ 
¥ 








ig etnies cael 











1898. ] Hanscom vs. Insurance Companies. 31 


and never informed him that they would not pay because the policy 
was avoided, they have no ground to complain if they are now held 
tu be estopped from setting up such a defense.” 

In Peabody vs. Association (89 Me., 96), the court say: “It would 
have been an inexcusable imposition to invite the plaintiff to make 
up proofs of loss, when the intention of the company was to 
wholly disregard the same, whatever might be the result of their 
investigation.” 

If the defendants in the case at bar had frankly denied all liability 
on the policies by reason of the alleged forfeiture, it would have 
been a waiver of proofs of loss, and the cause of action would have 
accrued within sixty days after such denial (Marston vs. Insurance 
Co., 59 N. H., 94; Walsh vs. Insurance Co., 54 Vt., 351), while the 
practical effect of the course taken by the company towards the 
plaintiff was a postponement of the action for more than four 
months from the date of the fire. Instead of saying to the plaintiff 
explicitly and unequivocally, immediately after the fire, that it 
clearly appeared from his own admission and the statements of 
Thurston that his policies were forfeited for nonoccupancy, and that 
they must absolutely refuse to pay the loss, they informed him that 
it was necessary for him to furnish a schedule of the furniture, that 
he could take time to do it, that what they wanted was the real 
value of the property, and that when the schedule was prepared the 
agents would come and see him; they furnished him with blanks 
on which to make his proofs of loss, and gave him instructions with 
reference to the proofs; they subjected him to the trouble and 
expense of preparing these schedules and formal proofs of loss, 


-‘and required his attendance upon them at Portland on two occa- 


sions for the purpose of holding conference in regard to the owner- 
ship of the property, and the extent of the loss. The conclusion is 
irresistible that during the four months succeeding the fire the de- 
fendants either intended in good faith to waive the alleged for- 
feiture arising from nonoccupancy, and to pay the amount of the 
loss when satisfactorily determined, or they were guilty of “inex- 
cusable imposition,” in subjecting the plaintiff to unnecessary trouble 
and expense, and in delaying his action for several months, by 
encouraging the delusive hope that the loss would be paid upon 
receipt of due proofs of loss. The former inference is warranted by 
the evidence, is more creditable to the defendants, and more equit- 
able towards the plaintiff. It is accordingly the opinion of the 


‘court that the defendants cannot now be permitted to set up in de- 


fense a forfeiture of the policy alleged to have been created by the 
nonoccupancy of the buildings. 
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2. The second ground of defense is that the household furniture 
and other personal property on the premises became incumbered by 
a chattel mortgage for $1,000 on the 22d day of July, 1895, and 
that the policy was therefore forfeited before the fire, which oc- 
curred near midnight on the same day. It has been seen to be one 
of the conditions that “this entire policy shall be void if the subject 
of the insurance be personal property, and be or become incum= 
bered by a chattel mortgage.” It appears from the copy of the 
mortgage in the case that it covered the land and buildings in 
question, “together with all the furniture contained on said prem- 
ises, with all the stock and fixtures on the premises hereby mort- 
gaged.” It is not claimed that the forfeiture was incurred by 
virtue of the mortgage on the real estate (see Smith vs. Insurance 
Co., 50 Me., 96), but it is insisted that this incumbrance placed on 
the personal property without the consent of the defendant voided 
the policies. 

In regard to this transaction the plaintiff testified as follows: “T 
‘placed’ a mortgage on this place the 22d of July. The buildings 
were burned on the night of that day. I did not get the money on 
the mortgage until the next morning, the 23d. I received the tele- 
gram that the buildings were burned after I had * * * pur- 
chased my tickets. It must have been one o’clock in the afternoon.” 
It aiso appears, from the certificate of the county clerk on the mort- 
gage, that the signature of the commissioner who took the acknowl- 
edgment of the instrument was not presented to him for authentica- 
tion until July 23d. In view of these facts it does not satisfactorily 
appear that the trausaction was completed by the delivery of the 
mortgage and the payment of the money until after the fire had 
occurred. It isa reasonable inference that the instrument was de- 
livered after the clerk’s certificate had been obtained, and at the 
same time the money was received. In any event, it is obvious 
that the existence of this incumbrance was wholly unknown in 
Poland at the time of the fire, and that it could not, possibly have 
had the effect to increase the risk of the insurance. Furthermore, 
although the mortgage was recorded in Androscoggin County on 
the 24th of July, and the defendants’ agent must have known of the 
existence of it from his examination of the records early in Septem- 
ber, there was no intimation from the defendants, fur nearly three 
months following, that they intended to refuse payment on account 
of this chattel mortgage; and in view of all the evidence heretofore 
recited, showing an intention to waive any forfeiture, it would now 
be grossly inequitable to give effect to this incumbrance as a reason 
for avoiding the policies. 
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3. Finally, it is contended by the defendants that the policies are 
both void by reason of false swearing on the part of the plaintiff in 
his formal proof of loss, and in his testimony before the court. 

It has been seen that each of the policies in suit is by its own 
terms declared void “in case of any fraud or false swearing by the 
insured touching any matter relating to this insurance, or the sub- 
ject thereof;” and in such a case it is settled law in this State that, 
if the insured knowingly and purposely makes false statements on 
oath in his proofs of loss in relation to the amount or value of the 
goods destroyed, the policy is thereby voided, both as to the build- 
ings and personalty covered by it, although the actual losses, truly 
stated in the proofs of loss, may exceed the whole amount of the in- 
surance. “The forfeiture of all claim under the policy is the pen- 
alty for * * * willfully false swearing, whether such false 
swearing in fact operates to defraud the company or not:” Dolloff 
vs. Insurance Co., 82 Me., 266. But in determining whether an ex- 
cessive valuation, for instance, of any article of personal property, 
was the result of willfully false swearing, or of an error in judgment, 
misinformation, misrecollection, or mistake, it is obviously material 
and important to consider the amount of the actual loss in relation 
to the amount of insurance, and to inquire whether the insured 
could have had any motive to swear falsely in order to swell the 
amount of the loss, when it was already conceded that the loss, hon- 
estly stated, would exceed the amount of insurance. Erroneous 
estimates and innocent misstatements are not a cause of forfeiture. 
As stated in the instruction sustained by this court in Linscott vs. 
Insurance Co. (88 Me., 497), ‘If a man attempt to defraud the 
company by means of false swearing, * * * he has forfeited 
his whole claim. If he is blameless in these particulars, although 
inaccurate, although he has made misstatements that are not charge- 
able to bis dishonesty, not chargeable to his falsehood, not charge- 
able to his desire and determination to cheat and defraud and 
deceive, but are mere mistakes of either judgment or memory, then 
you will deal with the witness accordingly. Punish no man for a 
mistake, but visit condemnation upon men who are false and fraudu- 
lent, and upon such only.” 

The length to which this opinion has already been extended by 
reason of the importance of the questions involved forbids any dis- 
cussion of the details of the evidence relating to this branch of the 
case. The announcement of conclusions is of more importance 
to anxious suitors, and less burdensome to the profession when 
published, than the elaborate analysis of voluminous testimony. 

VoL. XXVII.-3. 
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The total insurance on the buildings was $3,000. The plaintiff 
states in his proofs of loss and in his testimony that they cost him 
$8,500. Forest Walker, a carpenter, who has for many years had 
charge of the work at Poland Springs, was called as a witness for 
the defendants, and testified that at the time of the fire they were 
worth from $5,500 to $6,000. The valuation placed upon the build- 
ings by the defendants’ local agent, Mr. Gammon, was from $4,000 
to $5,000. 

The whole amount of insurance on the personal property, not in- 
cluding the horses, was $2,000. The insurance on the horses was 
$500, but as the plaintiff sustained a loss of only one horse, of the 
estimated value of $100, his claim for insurance on the personal 
property is for $2,100. Inthe proofs of loss the estimated value of 
furniture destroyed is $2,785.75; and of the property saved, $1,795; 
a total of $4,580.75. In the testimony of the defendants’ agent, Mr. 
Gammon, the value of the property covered by the furniture clause 
is estimated at $3,500, and the value of the other personal property 
is fixed in the proofs of loss at $1,262.50,—a total of $4,762.50. 
According to the proofs of loss, the value of the personal property 
destroyed and damaged was $4,048.25,—nearly double the amount 
of insurance claimed. It has also been seen that the parties stipu- 
lated in the report that, if the plaintiff is entitled to recover, he is 
to have the full amount of the insurance claimed. Indeed, the tes- 
timony of the plaintiff in relation to the value of the multitude of 
items involved in the inquiry indicates entire confidence on his part 
that the losses greatly exceeded the insurance, and leaves the im- 
pression that he considered all efforts to make a critical examina- 
tion of values as unimportant and superfluous. Under these cir- 
cumstances, it would seem that he had no motive to make 
statements on oath that were knowingly and designedly false in 
relation to values, either in his proofs or in his testimony. It must 
be admitted, however, that his valuation of the personal property in 
many instances appears to be excessive, and that there is often a 
discrepancy between the value stated in the proofs of loss and the 
estimate given in his testimony. He sometimes betrays impatience 
under cross-examination, and gives answers that are hasty and ill 
considered, and makes statements that are often indefinite and ap- 
parently inaccurate. The schedule appears to have been the result 
of the combined efforts of himself and his wife and son and Thurs- 
ton, the hired man; and he evidently testifies under the embarrass- 
ment which any householder would experience in attempting to 
recall specifically a multitude of articles in a dwelling-house de- 
stroyed by fire, and to fix the price or estimate the values of those 
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which he did not purchase, and with which he was not familiar. 
His testimony shows confusion and uncertainty, resulting from his 
attempts to apply his memory, make use of his information, and 
exercise his judgment in regard to the different articles. Before 
the change in his circumstances which made it necessary to raise 
money on mortgages, he appears to have lived in affluence, and to 
have been accustomed to select purchases of the best quality, with 
but little regard to the expense. He shows that partiality in favor 
of the worth of his own property, and that tendency to overestimate 
the value of favorite and familiar articles, which are the proverbial 
attributes of ownership. But it appears from his testimony that, 
with the exception of the instances in which he stated the cost price 
of the articles, his statements are for the most part such estimates, 
expressions of opinion, and even conjectures as he might reasonably 
be expected to give, and such as were not calculated or designed 
to mislead or deceive. In some instances he may be censurable for 
not exercising more care and caution in giving his answers, or 
more frankness and promptness in disclaiming the requisite knowl- 
edge to make accurate statements; but it appears from the schedules 
furnished the defendants that he placed relatively the same esti- 
mates upon the value of the property saved as he did upon that 
which was lost. The claim that the plaintiff was not the owner of 
all the furniture was abandoned by the defendants. 

The conclusion therefore is, after a careful and patient examina- 
tion of the case, that the charge of willfully false swearing on the 
part of the plaintiff is not so clearly and fully established by the 
evidence as to justify the court in declaring that he has incurred the 
penalty of forfeiting his entire insurance. 

According to the stipulations in the report, the entries must be: 

Judgment for the plaintiff against the Home Insurance Company 
for $2,100, and against the North British & Mercantile Insurance 
Company for $3,000, without interest in either case. 
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SUPREME JUDICIAL COURT OF MAINE. 


ROBINSON 
vs. 


PENNSYLVANIA FIRE INS. CO.* 


When there is no express waiver, it is not only necessary for the jury to de- 
termine what the facts are which are relied upon for the purpose of show- 
ing a waiver, but it is also the peculiar and appropriate province of the 
jury to determine what inferences are properly deducible from such facts, 


That the question whether or not there has been a waiver, where it is a mat- 
ter of inference, is one of fact, for the determination of the jury, is gener- 
ally, if not universally, held by the courts of this country. 


In an action on a fire-insurance policy there was evidence that the plaintiff 
did not furnish proofs of loss within a reasonable time, as required by 
Rev. St. c. 49, § 21, but claimed that the defendant had waived the same. 
There was also evidence tending to prove that the defendant denied its 
liabiiity, for the reason that the policy did not cover the goods which 
were in a new building, or carriage house, which the plaintiff claimed be- 
longed with her dwelling-house. The plaintiff contended that such denial 
was a waiver of the proofs of loss, and the defendant contended the 
contrary. 

Upon the question of waiver the presiding justice instructed the jury as fol- 
lows: ‘‘So, gentlemen, you will determine whether or not, from the be- 
ginning, the defendant has denied its liability under this policy because 
they claim it did not cover this property, and, if it has, then, gentlemen, 
they have waived any proof on the part of the plaintiff; and, as I have 
said to you, she may recover, provided she satisfies you that the policy 
covers the property consumed by reason of its being in the building that 
was mentioned in the policy.” 

Held, That the question as to whether or not there had been a waiver was one 
of fact for the jury. 

It was therefore for the jury to determine, from the acts relied on and proved, 
whether the inference could be properly drawn, either that there was an 
intention upon the part of the insurer to waive its rights to have a proof 
of loss furnished by the insured, or that the denial of liability, for an- 
other cause, was of such a character, or made under such circumstances, 
as to reasonably induce a belief upon the part of the insured that the fur- 
nishing a proof of loss would be useless formality, and that in relying upon 
the belief thus induced the plaintiff neglected to make one. 


The carriage-house building was erected soon after the policy was issued, and 
distant from the dwelling-house nearly 200 feet, but on the same lot. The 
presiding justice, after instructing the jury that they would determine 
whether or not said building belonged to the house and stable, to be used 
therewith as a carriage-house building, or whether it was a separate 
place where business was to be carried on, and extra-hazardous articles 
were to be kept, further instructed the jury as follows: ‘‘ It isnot neces- 
sary that it should be a building where only carriages are kept. It might 
be used for various purposes. The only question is, didit belong to them 
to be used to some extent as a carriage house with that stable? If it did, 
then this policy covered the property that was in it, and the plaintiff 
would be entitled to recover under the policy. If it did not, then the 
plaintiff cannot recover.” 

Held, That these instructions are correct, and in accordance with the previous 
decision of this court. The building, viz. “her frame stable and car- 








* Decision rendered, June 2, 1897. Official Syllabus. 
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riage-house buildings, belongings with said dwelling and on the same 
lot,” was within the description in the policy, ifit was in part used by 
the plaintiff as a carriage-house, belonging with her dwelling-house, and 
on the same lot, although it was also used to some extent by persons 
other than the plaintiff for other purposes. 


T. P. Prerce, for Plaintiff. 
W. H. Fotaer, for Defendant. 
WIswELL, J. 
By a policy dated May 27, 1892, the defendant insured against 
fire the household furniture and certain other personal property 
of the plaintiff. 


While contained in her one and one-half story frame dwelling and addi- 
tions, situated No. 112, on the south side of the old Thomaston road, in Rock- 
land, Maine ; and, in another clause, $325 on her vehicles of all kinds, har- 
nesses, robes, and all horse furnishings, hay, and grain, together with farming 
and miscellaneous tools, all well contained in her frame stable and carriage- 
house buildings, belonging with said dwelling, and on the same lot. 


At the date of the policy the plaintiff, with her husband, was oc- 
cupying the frame dwelling house and additions mentioned in the 
policy. The buildings consisted of a house, ell, and stable, all con- 
nected. In the month of May, 1892, the plaintiff erected, and com- 
pleted at about the date of this policy, another building on the 
same lot with the dwelling house, 189 feet distant from the stable 
connected with the dwelling house. The testimony showed that 
this new building was occupied in part by the plaintiff's son in mak- 
ing and painting carriages, in part for the storage of carriages there 
for sale, and that it also contained various carriages, harnesses, 
robes, and other articles belonging to the plaintiff, and paint stock, 
paint brushes, and carriage tools belonging to the plaintiff’s son. 


The new building, described as a “frame carriage-house and 
paint-shop building,” together with the paint stock, materials, and 
tools, household furniture, and other articles contained therein, was 
also insured by the same company, under a policy dated June 30, 
1892, and issued to the plaintiff and her son. 

On September 30, 1892, the new building and all of its contents 
were destroyed by fire. The defendant paid the plaintiff and her 
son the full amount of insurance under the policy dated June 30th. 
This suit is to recover for the loss of carriages, harnesses, and other 
articles, mentioned in the description in the policy, belonging to 
the plaintiff, and contained in this building. The defendant denied 
all liability upon the policy in suit, claiming that the property in 
the new building was not covered by the policy, for the reason that, 
although it stood on the same lot with the dwelling house, it was 
not “a carriage-house building belonging with said dwelling.” 
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Upon this point the presiding justice, after instructing the jury 
that they would determine whether or not said building belonged 
to the house and stable, to be used therewith as a carriage-house 
building, or whether it was a separate and distinct place, where 
business was to be carried on and extrahazardous articles were to 
be kept, instructed the jury as follows: “It is not necessary that it 
should be a building where only carriages are kept. It might be 
used for various purposes. The only question is, did it belong to 
them to be used to some extent as a carriage house with that stable ? 
If it did, then this policy covered the property that was in it, and 
the plaintiff would be entitled to recover under the policy. If it 
did not, then the plaintiff cannot recover.” 

We think that the instructions were appropriate and correct, and 
in accordance with the opinion of this court when the same question 
between the same parties was before the court. See 87 Me., 399. 
It certainly was not necessary that the building should be used ex- 
clusively as a carriage house. It was within the description of the 
policy, if it was in part used by the plaintiff as a carriage house be- 
longing with her dwelling house, and on the same lot, although it 
was also used to some extent by persons other than the plaintiff for 
other purposes. 

As to the second point raised, we quote from the bill of excep- 
tions: “The plaintiff did not within a reasonable time after her 
loss deliver to the defendant an account of the loss and damage, as 
required by section 21 of chapter 49 of the Revised Statutes, but 
claimed that the defendant by its agents had waived the delivery of 
such proof of loss. There was evidence tending to prove that, when 
the defendant’s agents were notified of the loss, they denied that 
the defendant was liable for such loss on the policy in suit, for the 
reason that the policy did not cover the goods and chattels, in 
said new building, destroyed by fire. The plaintiff contended that 
such denial was a waiver of the proof of loss required by the 
statute, while it was contended by the defendant that such denial 
of the plaintiffs claim was not such a waiver.” 

Upon the question of waiver the presiding justice instructed the 
jury as follows: “So, gentleman, you will determine whether or 
not, from the beginning, the defendant has denied its liability under 
this policy because they claim it did not cover this property; and if 
it has, then, gentlemen, they have waived any proof on the part of 
the plaintiff, and, as I have said to you, she may recover, provided 
she satisfies you that the policy covered the property consumed by 
reason of its being in the building that was mentioned in the policy.” 
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We think that this instruction was erroneous. Ordinarily the 
question as to whether or not there has been a waiver is one of fact 
for the jury. “It is always so whenever it is to be inferred from 
evidence adduced, or is to be established from the weight of evi- 
dence:” Nickerson vs. Nickerson, 80 Me., 100. 

It was a question of fact in this case. There was no express 
waiver. It was therefore for the jury to determine whether, from 
the acts relied upon and proved, the inference could be properly 
drawn either that there was an intention upon the part of the in- 
surer to waive its right to have a proof of loss furnished by the in- 
sured, or that the denial of liability, for another cause, was of such 
a character, or made under such circumstances, as to reasonably 
induce a belief upon the part of the assured that the furnishing of 
a proof of loss would be a useless formality, and that in relying 
upon the belief thus induced she neglected to make the required 
proof of loss within a reasonable time. 

When there is no express waiver, it is not only necessary for the 
jury to determine what the facts are which are relied upon for the 
purpose of showing a waiver, but it is also the peculiar and appro- 
priate province of the jury to determine what inferences are properly 
deducible from such facts. 

That the question whether or not there has been a waiver, where 
it is a matter of inference, is one of fact for the determination of 
the jury, is generally, if not universally, held by the courts of this 
country. It was early so decided in this State in the case of Manu- 
facturing Co. vs. Armstrong (17 Me., 34), in which it was held, 
“Whether there was or was not such a waiver is for the decision of 
the jury, and the presiding judge cannot order a non-suit, even if 
the court should be of opinion that the evidence of waiver would 
not warrant a verdict.” This case was cited and approved in Nicker- 
son vs. Nickerson, supra. 

In Smith vs. Insurarce Co. (87 Me., 190), the plaintiff's counsel 
requested the presiding judge to rule as a matter of law that the 
defendant had waived its right to arbitration. The court declined 
to do this, but, explaining what might constitute a waiver, it sub- 
mitted the question to the jury to determine for themselves. The 
ruling was sustained, although there was no discussion of the ques- 
tion as to whether this was within the province of court or jury. 

In Fitch vs. Iron Works (29 Conn., 91), it was held that this was a 
question for the jury, “ because a question of waiver is one of inten- 
tion, and most usually depends on acts or declarations which, in re- 
gard to their character, are of an inconclusive or doubtful nature, 
and furnishes only evidence of jntention and grounds of inference 
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and deduction which it is the appropriate province of the jury only 
to consider.” 

In Fox vs. Harding (7 Cusb., 516), it is said: “It may be laid 
down as a general rule that the question whether the evidence in 
any case establishes a waiver of any legal right by a party is one of 
fact, to be settled by the verdict of ajury. * * * In all ques- 
tions of this sort so much depends on the intent with which parties 
act that it would be impossible for courts to establish any certain 
rule by which all cases could be governed. They must necessarily 
be left to the determination of juries, whose peculiar province it is 
to ascertain the intent of parties as gathered from the various facts 
and circumstances proved in each particular case.” 

In Railroad Co. vs. Paige (135 Mass., 145), it is said: ‘“ Taking 
the view most favorable to the defendant, it was a question of fact, 
upon the evidence, whether he had not thus waived his rights upon 
which the plaintiff would, in a jury trial, have the right to go to the 
jury. The ruling, therefore, that as matter of law the defendant 
was entitled, upon the evidence, to recover under his declaration in 
set-off, without passing upon this disputed question of fact, was 
error.” Numerous other cases to the same effect might be cited, 
but it is unnecessary. 

Nor, in vur opinion, was the instruction complained of a strictly 
correct statement of the law. It was too broad and unqualified. 
The mere denial by the company of its liability, because of the 
claim that the property destroyed was not covered by the policy, 
was not, in and of itself, a waiver. It would be evidence from which 
a jury, in connection with all the other facts and circumstances, 
might draw the inference that a waiver was intended; or it might 
have the effect of a waiver, under certain circumstances, upon the 
doctrine of estoppel. A waiver is the intentional relinquishment of 
a known right. And even where a waiver is not intended, the lan- 
guage, conduct, or even the silence of one party to a contract may 
be of such a character and under such circumstances as to induce 
the other party to believe that a waiver was intended; and if, acting 
upon this belief, he fails to perform a required condition, then the 
party whose conduct caused the belief will be estopped from taking 
any advantage thus obtained. 

Upon the same principle it has very generally been held that if an 
insurance company deuies its liability upon other ground, and 
thereby causes the insured to believe that a compliance with the 
condition to furnish proofs of loss would be unavailing and but a 
useless formality, and he for that reason neglects to comply with 
such condition, it will be considered as equivalent to a waiver. 
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It is true that many decided cases contain statements to the effect 
that a general denial by an insurance company of all liability waives 
notice and proof of loss, but an examination of these cases. will 
show that they very generally rest upon the essential principles of 
estoppel. And while this is not universally true, and although some 
courts assert that this rule is independent of, or at least not neces- 
sarily based upon, the doctrine of estoppel, we think that upon 
principle there can be no waiver unless one was intended, or unless 
the circumstances create an estoppel. 

In Welsh vs. Corporation (151 Pa. St., 607), it was decided that 
when the insured, in good faith and within the stipulated time, does 
what he plainly intends as a compliance with the requirements of 
his policy as to proofs of loss, good faith equally requires that the 
company shall notify him promptly of any objections thereto, so as 
to give him an opportunity to obviate them, and that mere silence 
may so mislead him, to his disadvantage, to suppose the company 
satisfied, as to be of itself sufficient evidence of waiver by estoppel. 
In the opinion in that case it is said: “The plaintiff's fifth point, 
however, that if the authorized agent of the defendant refused pay- 
ment of the loss, giving a specified reason therefor to the plaintiff, 
they must be confined to that reason upon the trial, and the jury 
should disregard any other defense now made by them, was entirely 
too broad, and its affirmance, as a general proposition of law, would 
be clear error. It ignores the elements of estoppel, and lays down 
a rule without reference to conditions essential to its existence and 
applicability.” And later in the same opinion, in speaking of cer- 
tain cases in that State, it is said: “ All of these cases rest upon 
the substantial element of estoppel, that the defendant, having led 
the plaintiff to suppose that a compliance with the preliminary for- 
malities would be unavailing, could not thereafter set up the want 
of such preliminaries. Of the soundness of that principle there 
can be no question.” 

In Insurance Co. vs. Eggleston (96 U.S., 572), Mr. Justice Bradley, 
in delivering the opinion of the court, said: “Any course of action 
on the part of an insurance company which leads a party insured 
honestly to believe that by conforming thereto a forfeiture of his 
policy will not be incurred, followed by due conformity on his part, 
will and ought to estop the company from insisting upon the forfeit- 
ure, though it might be claimed under the express letter of the 
contract.” 

In Insurance Co. vs. Potts (55 N. J. Law, 158), the court adopts 
the language of Mr. Justice Bradley above quoted. In this case 
the insured procured additional insurance without the written 
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consent of the insurer, as required by the policy. He notified the 
company, and the company directed its agents to cancel the policy, 
which they failed to do until after the loss. It was held that the in- 
surer was estopped from setting up a forfeiture, the court saying in 
its opinion, “The case thus presented would, in my opinion, come 
within the elemental rule of estoppel, that in dealing with others 
no one shall be permitted to deny that he intended the natural 
conseqnences of his conduct, when such conduct has in fact induced 
others to rely upon it to their loss.” 

“In cases like the present, it must appear that the insured was 
misled to his prejudice; and, where no act has been done or left 
undone by the insured in reliance on the act or nonaction of the in- 
surer, there can be no estoppel. The acts or declarations must 
have influenced the conduct of the other party to his injury:” 
Wheaton vs. Insurance Co., 76 Cal., 415. 

In Butterworth vs. Insurance Co. (132 Mass., 489), the principle 
of estoppel is recognized in this language: ‘ No objection is here 
made to the proofs, but on the contrary, they are by implication re- 
cognized as satisfactory. It is against good faith for the defendant, 
after thus having lulled the plaintiffs into a feeling of security, to 
object at the trial that the proofs were not sufficient; and the jury 
were justified in finding, if not required to find, a waiver by the 
defendant.” 

The decisions of the New York Court have been somewhat con- 
flicting upon this question, but in Devens vs. Insurance Co. (83 
N. Y., 168), the court of appeals distinctly recognizes this doctrine in 
the following language: “The doctrine of waiver was, we think, 
properly applied in that case; but it should not be extended so as 
to deprive a party of his defense merely because he negligently or 
incautiously, when a claim is first presented, while denying his 
liability, omits to disclose the ground of his defense, or states another 
ground than that upon which he finally relies. There must, in ad- 
dition, be evidence from which the jury would be justified in finding 
that with full knowledge of the facts there was an intention to 
abandon, or not to insist upon, the particular defense afterwards 
relied upon, or that it was purposely concealed under circumstances 
calculated to, and which actually did, mislead the other party to his 
injury.” 

The doctrine is thus stated in Bigelow, Estop., p. 660: ‘“‘ Frequent 
illustrations of the estoppel in question are to be found in cases of 
actions upon insurance policies, where the conduct of the under- 
writer has been such as reasonably to lead the assured to believe, until 
too late, that a requirement of the policy, as, e. g., in regard to the 





‘ si sig Sait icine 
Seton Rig tas MAA 


ad et $25 Rae 


eine oes 3% EE 


sali? 


Fr ate GSP RET UPR A aS © 









q 


ie eS 


it 


vie 


by Side Tana Riviere ans MAG acl tie BE EKe aa kt OL 


pee 


a het Beata ae Bi Ree ses 








1898. | Phenix Ins. Co. vs. Arnoldy et al. 43 


proofs of loss or the prompt payment of the premium or of a premium 
note, will not be required. If the assured, as a sensible man, has 
really been misled, it would be a fraud upon him to insist upon the 
term or condition forborne.” And on page 664 the same author 
says: ‘ The question to be considered in such cases, it will be seen, 
is whether the conduct of the one party had had a natural tendency 
to prevent the other from doing what he has undertaken to do, and 
has not done.” 

For the reasons given and upon the authority of the cases cited, 
this exception must be sustained. Exceptions sustained. 


———_———__~0-- --—____ 


COURT OF APPEALS OF KANSAS. 


NORTHERN DEPARTMENT, D. C. 


PHENIX INS. CO., or BROOKLYN, 
vs. 
ARNOLDY Er AL.* 


Where a petition is attacked for the first time by motion to make more deli- 
nite and certain, long after the issues are made up, and upon the day the 
cause is called for trial, and the answer thereto traverses all the allega- 
tions of said petition, the court should construe the petition in connec- 
tion with the other pleadings, so as to give it full force and effect; and, 
unless it clearly and positively appears that the defendant may be misled, 
it is not error to overrule the same. 


In an action to recover on a policy of fire insurance for a loss, where the 
plaintiff relies upon a waiver by the defendant of the performance of cer- 
tain conditions of the policy, and the petition alleges that said conditions 
are not performed, because the said defendant company and its agents 
directed and requested the plaintiff not to do and perform the same, such 
petition states a waiver with sufficient certainty, and is a statement of 
facts. 


Where there is evidence tending to prove all the material allegations of the 
plaintifi’s petition, a demurrer thereto should not be sustained. 


H. M. Jackson, for Plaintiff in Error. 


Cruark A. Suir, for Defendants in Error. 
Gitkeson, P. J. 


The petition, as amended March 19, 1891, alleges: — 

“The plaintiffs complain of the defendants, and, for cause of 
action, allege the following facts: That these plaintiffs, M. J. Ar- 
noldy and Angela May (nee Arnoldy), are the only duly qualified 
and acting executor and executrix of the last will and testament of 
Nicholas Arnoldy, deceased. That the defendant Phenix Insurance 
Company is a corporation duly organized under the laws of the 
State of New York, and doing business in the State of Kansas. 





* Decision rendered, Dec, 5, 1896. Syllabus by the Court. 
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That the said Nicholas Arnoldy, in his lifetime, and at the time of 
his death, which occurred on the day of August, 1888, was the 
owner of the hotel building situate on lots eleven (11) and twelve 
(12) in block twenty-one (21) in the city of Downs, Osborne County, 
Kan., and the said property ever since has been, and still is, the 
property of the estate of thesaid Nicholas Arnoldy, deceased. That 
on the 30th of October, 1888, at Downs, Kan., in consideration of 
the payment by these plaintiffs to the defendant Phenix Insurance 
Company of the premium sum of forty dollars, the said defendant 
made, executed, and delivered to the plaintiffs, M. J. Arnoldy, execu- 
tor, for the benefit of said estate, its certain policy of insurance, in 
writing, a true copy of which is hereto attached, marked ‘ Exhibit 
A,’ and made a part of this petition. That on the 1st day of June, 
1889, the said hotel building was destroyed by fire, to the damage 
of these plaintiffs, in the sum of sixteen hundred dollars. That the 
plaintiffs have performed all the conditions of the said policy of 
insurance on their part. 

“Amendment filed by leave of court, March 19, 1891: Except 
that the plaintiffs admit that they have not performed some of the 
conditions contained in paragraph numbered nine of said policy, 
and failed to notify the said defendant company, in writing, of the 
loss alleged in this petition, and failed to render to said defendant 
company a particular and specific account of the said loss within 
the time specified by said policy, and failed to include some of the 
statements and certificates mentioned in said paragraph nine in the 
account which plaintiffs, long before the commencement of this 
action, did actually furnish said defendant company, because and 
for the reason that said plaintiffs were directed so to do by said 
defendant company and its agents; and the only reason that the 
said conditions of said paragraph were not all performed by the 
plaintiffs was and is because the said defendant company and its 
agents directed and requested the plaintiffs not to do and perform 
said conditions, and said defendant company thereby waived the 
performance of said conditions, and was in no way prejudiced 
thereby. * * * But the defendant, the Phenix Insurance Com- 
pany, has failed und refused to pay the said loss, or any part thereof; 
and there is due thereon from the said defendant to these plaintiffs, 
for the benefit of said estate, the sum of one thousand dollars, and 
interest thereon from the Ist day of June, A. D. 1889. * * * 
That the said defendants, Mrs. A. C. Taylor and M. C. Armstrong, 
refused, and still refuse, to join as plaintiffs in this case, and they 
have no other or further interest in the cause than as above set 
forth.” 
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Defendant company answered March 27, 1891, as follows: “ First. 
It admits that it is an insurance company, and a corporation duly 
organized under the laws of the State of New York, and doing busi- 
ness in the State of Kansas; that the said Nicholas Arnoldy, in his 
lifetime, and at the time of his death, was the owner of the hotel 
building situate on lots described in said petition; that on the 30th 
day of October, A. D. 1888, this defendant executed and delivered 
to the plaintiffs the certain policy of insurance marked ‘ Exhibit A,’ 
and attached to said petition, and alleges that, subsequently to the 
execution thereof, certain changes were made therein, all of which 
became a part of said policy as of the said date of the execution 
thereof; that on or about the 1st day of June, A. D. 1889, said hotel 
building was damaged by fire, but this defendant denies that the 
damage was of the sum and amount of fifteen hundred ($1,500) 
dollars. Second. This defendant denies (A) each and every allega- 
tion in said amended petition not herein expressly admitted, and 
also denies that the plaintiffs have performed all or any of the con- 
ditions of the said policy of insurance on their part, and denies that 
there is due to the plaintiffs, for the benefit of said estate or other- 
wise, the sum of one thousand ($1,000) dollars and interest thereon 
from the Ist day of June, 1889, because of said failure to perform 
said conditions subsequently to said loss. (B) And denies each and 
every allegation of the amended petition as amended May 19, 1891, 
except as herein expressly admitted. Third. This defendant alleges, 
and charges the fact to be, that, by the terms of said policy of insur- 
ance, it was and is provided that no suit or action should be brought 
against this defendant for the recovery of any claim by virtue of 
said policy, and that no action should be sustainable thereon, unless 
such suit or action should be commenced within twelve months next 
after the date of the fire from which loss should occur; and that, 
should any suit or action be commenced against this company after 
the expiration of the aforesaid twelve months, the lapse of time 
should be taken and deemed as conclusive evidence against the 
validity of such claim, any statute or limitation to the contrary not- 
withstanding. And this defendant alleges, and charges the fact to 
be, that said plaintiff did not commence any action upon said policy 
until the 17th day of March, 1891, and more than eighteen months 
after the said injury to said building so insured, whereby the said 
plaintiffs are barred from any recovery herein, or from maintaining 
any action upon said policy. Wherefore this defendant asks to be 
discharged, with its costs.” 

Plaintiffs replied May 1, 1891, as follows: “And come the plain- 
tiffs, and, for their reply to the separate answer of the defendant, 
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the Phenix Insurance Company, to the amended petition filed in this 
action, deny each and every allegation of new matter of fact in said 
answer contained inconsistent with the allegations of the petition, 
except such facts as may be hereinafter expressly admitted. Second. 
In reply to the second defense set forth in said answer, the plaintiffs 
allege that if they have failed to perform any condition or conditions 
of the policy of insurance sued on subsequent to the said loss by 
fire, that the defendant, the Phenix Insurance Company, has in no 
way been prejudiced thereby, and the performance of such condi- 
tion or conditions has been waived by the acts, declaration, and 
conduct of the agents and general officers of said defendant, 
the Phenix Insurance Company. Wherefore the plaintiffs pray 
judgment as in their petition they pray.” 

Defendant, on May 4, 1891, filed a motion to strike out the second 
clause of plaintiffs’ reply, which was sustained. On May 19, 1891, 
the plaintiffs filed their motion to require the defendant to defi- 
nitely state and number the specific conditions, if any, which the 
plaintiffs have failed to perform; and second, to specifically point 
out which, if any, of the conditions of the policy the plaintiffs have 
failed to perform, as alleged by defendant, which was by the court 
overruled. On May 19, 1891, said plaintiffs moved to amend their 
petition. And thereupon said plaintiffs moved the court for leave 
to amend their petition by interlineation, which motion was forth- 
with taken up and considered by the court, and by the court sus- 
tained. May 19, 1891, defendant filed the following motion: 
‘Comes now the defendant, the Phenix Insurance Company, of 
Brooklyn, N. Y., and moves the court to order and require the 
plaintiffs to make the attached and interlined amendment this day 
added to plaintiffs’ amended petition more definite and certain, in 
this, to wit: To state therein what statements and certificates were 
not included by plaintiff, and were failed to be included, and which 
are required by section nine (9) of the policy referred to. (2) To 
state what agents of defendant, if any, directed plaintiff to not make 
out a notice of loss, and particular and specific account of said loss. 
(3) To state whether the alleged direction by said defendant and its 
agents to not make out such particular and specific account of said 
loss was verbal, or in writing, and, if in writing, to attach a copy 
thereof to said petition as so amended. (4) To state when such al- 
leged directions were so given to plaintiff. (5) In the latter part of 
said amendment, to state when it is claimed that said defendant 
and its agents directed and requested plaintiff not to do and per- 
form said conditions. (6) To state what agents are claimed to have 
so directed and requested plaintiff to not do and perform such con- 
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ditions. (7) To state whether such direction and request was oral 
or in writing, and, if in writing, to attach a copy to said petition. 
(8) To state when it is claimed such direction and request was so 
given to plaintiff. Because said allegations, in the respects stated, 
are so indefinite and uncertain that the precise nature of the charge 
is not apparent, and said defendant cannot anticipate the nature 
and extent of such allegations, and prepare to meet the same in the 
trial. Which motion was by the court overruled.” On May 19, 
1891, the defendant amended its answer. “And thereon, by leave 
of court, this defendant amended its answer, by interlining, at the 
commencement of the second count thereof, the clause (A), and 
adding to said second count the clause (B).” The defendants, Tay- 
lor and Armstrong, made no appearance, and, upon the issues thus 
joined, trial was had by court and jury. 

Special questions on part of insurance company: “ (1) Was the 
policy sued upon in this case upon the building descrived in the 
petition? Answer. Yes. (2) Was the policy sued on issued by J. 
W. Huff, local agent of defendant company, at Downs, Kan.? An- 
swer. Yes. (3) Was such agent, as such, authorized to solicit in- 
surance, countersign and deliver policies, make changes therein by 
indorsement written in on such policy, subject to the approval of 
the defendant company? Answer. Yes. (4) Dida fire occur in the 
building described in the policy about May 27, 1889, causing a few 
dollars’ damage to such building? Answer. Yes. (5) Did the de- 
fendant company direct or authorize said J. W. Huff to settle such 
small loss?. Answer. Yes. (6) Were the plaintiffs, or either of 
them, informed of such authority to settle such small loss? Answer. 
Yes. (7) Which of the plaintiffs, if either, were informed of the 
authority to said J. W. Huff to settle such small loss? Answer. 
Yes; M. J. Arnoldy. (8) Did the plaintiff Angela May transact any 
business with J. W. Huff relating to such small loss, or have any 
notice or knowledge of the authority of said J. W. Huff, as agent of 
defendant? Answer. Evidence fails to discover as to fact. (9) If 
you say that M. J. Arnoldy knew of the authority given said J. W. 
Huff to settle said small loss, then state when he learned that said 
J. W. Huff was so authorized. Answer. June 1, 1889. (10) What 
business transaction did M. J. Arnoldy have with J. W. Huff, as 
agent of defendant company, if any, other than that relating to is- 
suing the policy of insurance sued upon, and changes therein prior 
to fire of June 1, 1889, and the matter of the settlement of the small 
loss? State fully. Answer. * * * (11) Were changes made 
in the policy sued upon by J. W. Huff, or under his direction, after 
the policy was issued, and before June 1, 1889? Answer. Yes, 
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(12) If you answer number 11, ‘ Yes,’ then state if they were made by 
said J. W. Huff, as a local agent of defendant, and by the direction 
of defendant company. Answer. * * * (13) On June 1, 1889, 
did said J. W. Huff write to the defendant company, notifying it of 
the fire of June 1, 1889? Answer. Yes. (14) Was that letter re- 
ceived by the defendantcompany about June 3 or 4, 1889? Answer. 
Yes. (15) Did said J. W. Huff, on June 5, 1889, receive from the 
general agent of defendant company a telegram saying, ‘Stop all 
proceedings in settlement of loss under 1,046 until further notice?’ 
Answer. Yes. (16) Did ‘1,046,’ in the telegram of June 5, 1889, 
offered in evidence, refer to the-number of the policy sued upon? 
Answer. Yes. (17) Did J. W. Huff, on or about June 5, 1889, no- 
tify plaintiff M. J. Arnoldy that he had received a telegram from 
the general agent of defendant company, directing him (J. W. Huff) 
to stop all proceedings in the settlement of theloss? Answer. Yes. 
(18) What, if anything, did J. W. Huff do about the settlement of 
such loss after June 5,1889? State fully, giving transactions and 
date. Answer. He corresponded with the company through their 
agent, T. R. Birch, Chicago; transmitted information, and received 
instructions, communicating the same to said Arnoldy, plaintiff. 
After June 5, 1889, two weeks later, or thereabout, he had oral com- 
munication with General Agent Bailey, in Topeka, detailing infor- 
mation as to fact concerning fire as relative to policy 1,046. Again, 
after June 5, 1889, three weeks after, or thereabout, he conversed 
with General Agent Hamlin, relating facts in substance as per 
above. This, in Downs, Kan.; and he related said conversation to 
Arnoldy, assuring him adjustment would be made by company. 
Furthermore, the evidence shows that said agent Huff continually 
advised said plaintiff Arnoldy from time to time, advising him of 
action of the company that they would adjust, convincing him of 
good faith, and he would be protected in bis rights, thus delaying 
the plaintiff's action to recover bis rights. (19) After June 5, 1889, 
did the plaintiff rely entirely upon the settlement and adjustment 
of the loss of June 1, 1889, being made by some adjuster of the com- 
pany? Answer. Not entirely, but in a measure. (20) Did the 
plaintiff deliver to the company a particular and specific account of 
loss signed and sworn to by them, or either of them? Answer. No. 
(21) If you shall answer question No. 20 in the affirmative, then 
state when such account was delivered to the company. Answer. 
No answer required. (22) Was there a particular and specific ac- 
count of the said loss, signed and sworn to by Frank J. Kelley, de- 
livered tothe company? Answer. Yes. (23) If you answer ques- 
tion No. 22 in the affirmative, then state when such account was so 
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delivered. ¥ Answer. December 2, 1889. (24) If you answer ques- 
tion No. 22 in the affirmative, then state whether plaintiffs pro- 
duced a certificate under the hand and seal of a magistrate or 
notary public nearest to the place of the fire, stating that he had 
examined the circumstances attending the fire, and knew the cir- 
cumstances of the assured, and believed that assured had sustained 
a loss, and stating the amount. Answer. No. (25) If you answer 
question No. 22 in the affirmative, then state whether Frank J. Kel- 
ley was the agent or attorney of plaintiffs as to the property insured 
at the time of the fire, or before June 1,1889. Answer. No testi- 
mony introduced to show. (26) If you answer question No. 22 in 
the affirmative, then state whether said Frank J. Kelley had any 
knowledge of the particulars of the property or fire before August 
17, 1889. Answer. Evidence does not show. (27) Has the defend- 
ant company waived any of the conditions of the said policy relating 
to the proceedings of the assured thereunder after the loss? An- 
swer. Yes. (28) If you answer question 27 in the affirmative, state 
each and every condition that you may find had been waived. 
Answer. Paragraph 9 of policy, more especially with regard to no- 
tice of ioss, proof of loss, and certificate of notary. (29) If you 
answer question 27 in the affirmative, state when and by whom such 
waiver was made. Answer. By J. W. Huff, General Agent Bailey, 
General Agent Hamlin, and Secretary Birch, by his approval, as im- 
plied by the acts of the said agent J. W. Huff, after notification of 
the same at intervals from date of fire to November 1, 1889; actual 
or positive dates we cannot give. (30) Was the plaintiff induced 
to delay the rendition to defendant of the particular and specific 
account of loss by any agent of defendant company? Answer. Yes. 
(31) If you answer question 30 in the affirmative, then state the 
times when such delay was induced, and the name of the agent who 
induced the delay. Answer. At divers times within thirty days 
after fire, by Agents Huff, Bailey, and Hamlin, the General Agent 
Birch, July 1, 1889, and on various occasions thereafter by Agent 
Huff, and General Secretary Birch; exact dates we cannot give. 
(32) If you answer question 30 in the affirmative, then state each 
and.every act of the defendant, or its agent, including such delay. 
Answer. The act of the company authorizing J. W. Huff to adjust 
fire loss; the frequent request of said Huff to plaintiff Arnoldy that 
he should like no steps or legal advice to secure payment from the 
company for loss by fire. The said Huff wished Arnoldy to keep 
quiet, to enable the company to ascertain the cause of the fire and 
loss. Also, the assurance of Agents Bailey and Hamlin, communi- 
cated tozsaid Arnoldy by J. W. Huff, when he met Bailey in Topeka, 
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and told Huff that he or Hamlin would adjust the loss as soon as 
the press of business would allow them to reach Downs; and also 
the assurance of Secretary Birch to send an adjuster to settle the 
loss, said communication to said J. W. Huff being transmitted to 
Arnoldy. Also the failure of Secretary Birch to notify Arnoldy 
not to depend upon the assurance and advice of J. W. Huff, after 
Birch was advised and notified by Huff of what he (Huff) has as- 
sumed with Arnoldy. (33) If you answer No. 30 in the affirmative, 
state when the company was informed, if at all, of the facts stated 
in your answer to question 32. Answer. The company was in- 
formed of the acts of J. W. Huff in the interview with Agent Bailey, 
two weeks or thereabouts after June 5, 1889, and in the inter- 
view with Agent Hamlin, three weeks after June 5, 1889, in the letter 
to General Secretary Birch, August 8, 1889. (34) Was the plaintiff 
or his attorney informed that defendant relied on the failure to 
make proof of loss? Answer. Yes; the plaintiff's attorney was no- 
tified. (35) If you answer question 34 in the affirmative, then state 
when such information was first obtained by plaintiff or his attor- 
ney. Answer. First obtained by the plaintiff's attorney November, 
1889.” 

The plaintiff in error contends that the amendment is indefinite 
and uncertain, and that, for these reasons, the insurance company 
had no opportunity to prepare for trial on any of the issues so pre- 
tended to be presented. It must be remembered in this connection 
that this amendment was made on the 19th of March, 1891, and 
that, at the time of filing this motion, the issues in this case had all 
been made up, by answer of the defendant insurance company and 
reply thereto. Their answer was filed on the 27th of March; the 
reply was filed on May Ist; and nineteen days after the issues were 
made up this motion was filed; and we are forced to the conclusion 
that the motion was made more for the purpose of delaying than 
advancing justice. They had admitted by their answer that they 
were prepared and ready for trial upon the issues as framed. De- 
nying specifically that the plaintiffs had performed all or any of 
the conditions of said policy, and each and every allegation of the 
amended petition as amended, and while we are willing to concede 
that the allegations of the amendment might be more definite and 
certain, yet, from an examination of the record, we cannot see that the 
insurance company was prejudiced in the least by the overruling of 
this motion. How the company could be better prepared by hav- 
ing the plaintiffs tell them who the names of the agents who had 
been connected with this loss were, we are unable to see. They 
certainly had as much knowledge of this proposition as the plain- 
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tiffs could possibly have. As to the time of the alleged furnishing 
of the specific account of loss and the time of making said request, 
we think that a fair construction of the language employed in this 
amendment fully apprised them as to these items. The amend- 
ment expressly states that they failed to notify the company, in 
writing, of the loss, and failed to render the company a particular 
and specific account of said loss within the time specified by said 
policy; but they did afterwards, and long before the commence- 
ment of this action, actually furnish the defendant an account, 
in which they failed to include some of the statements and cer- 
tificates mentioned in said paragraph 9, and that the reason for 
their failure to furnish the notice in time, and for omitting certain 
items required in paragraph 9, was and is because the defendant 
company and its agents directed and requested the plaintiffs not to 
do and perform said conditions, said company thereby waiving the 
performance of said conditions. It is true that this amendment 
does not state that the statement or account which they did furnish 
was furnished sixty days before the commencement of this action, 
but the insurance company makes no complaint of this in their 
answer; and, from an examination of the record, we find that 
from the time of the loss and the expiration of the thirty days, to 
the commencement of the suit, there was ample time, even if the 
other notice had not been given until the expiration of the thirty 
days, for it to have been given sixty days prior to the commencement 
of this action. 

We think the amendment should receive the construction placed 
upon it by the defendants in error; that is, that the plaintiffs did 
perform all the conditions long before the commencement of the 
action, but did not perform some of them within the time required, 
and that the reason of this nonperformance within the time was 
that they were requested by the company and its agents not to do 
so. And how could the requests be the only reason proof was not 
made within the time, unless the requests were made within the 
time? In actions of this character, the plaintiff, in order to re- 
cover, must establish one of two things,—the performance of the 
conditions of the contract, or a waiver. And, if she relies on either 
one or the other, she must plead and prove them. It is evident in 
this case that a waiver was relied upon, and it certainly was pleaded 
with sufficient certainty to apprise the company that it would be. 
But it is contended that this waiver states only conclusions, and 
not facts. Wethink not. It expressly states that the nonperform- 
ance “was and is because the said defendant company and its 
agents directed and requested the plaintiffs not to do and perform 
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said conditions, and said company thereby waived the performance 
of said conditions.” Is not the allegation that the request was 
made and direction given the allegation of a fact ? 

The third specification of error is as to the admission of evidence 
claimed to be incompetent, upon the ground that no foundation 
was laid, and that there was no proof of Huff's agency. We can- 
not agree with plaintiff in error in this. Huff issued this policy, 
and signed it as agent; and, by the terms of the policy, it did not 
become effective until it was countersigned by Huff. He made 
changes in the policy after it was issued. He was authorized to 
adjust a former loss under this policy, and had waived notice as to 
that loss. He notified the company of what he had done, particu- 
larly what he had directed Arnoldy to do with reference to notice 
and proof of loss. He told the Adjuster Hamlin of what he had 
done. He told the Special Agent and Adjuster Bailey about the 
fire, and what had been done; and, with regard to Hamlin and 
Bailey, they are certainly shown to be the adjusting agents of the 
company. The evidence objected to only tends to prove, by con- 
versation of the agents, that the company waived proof of loss. 
Concede this to be weak, or strike it all out; there is abundance of 
uncontradicted evidence to sustain the findings of the jury that 
Huff, who had abundant authority to do so, expressly waived such 
proof of loss, and it must be noted in this connection that neither 
General Agent Birch, nor Adjuster Hamlin or Bailey, with full 
knowledge of Agent Huff’s assumption of authority and directions 
to Arnoldy, ever repudiated the claim of authority of Huff, or 
advised Arnoldy not to rely upon it. 

The fourth specification of error is the exclusion of evidence 
offered by the insurance company with reference to a question 
asked witness Pugh. This was in reference to the alterations made 
in the policy, was not in issue in this case, and was immaterial. 

The fifth specification of error is the overruling of the demurrer 
to the evidence. We think it is well established in this State that, 
“ when there is evidence tending to prove all the material allega- 
tions of the plaintiff's petition, a demurrer thereto should not be 
sustained.” 

Again, itis urged that the court erred in refusing and in giving 
certain instructions. As to those refused, we perceive no error; 
and, in the general charge, we think the trial court fully and fairly 
laid down the law applicable to this case, and supported by the 
testimony therein. 

There are other errors assigned by counsel, which we will not 
attempt to answer in detail. We have carefully examined such 
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specification of error, and fail to discover any reversible error 
therein. We think the special findings are fully sustained by the 
evidence, and we fail to discover wherein the defendant company 
has been precluded from having a fair, full, and impartial trial. 
The judgment of the lower court will therefore be affirmed. All 
the judges concurring. 


SUPREME COURT OF NEBRASKA. 


SLOBODISKY 
v8. 


PHCENIX FIRE INS. CO. or Hartrorp.* 


An insurance policy, like any other written contract, may be impeached by 
either party thereto for fraud or mistake; and parol testimony is compe- 
tent to reform the policy so as to make it recite the actual agreement 
between the parties. 

In order to authorize the reformation of a written contract, it must be made 
to appear that the written contract exhibited does not express the con- 
tract made ; and these facts must be established by clear, convincing, and 
satisfactory evidence. 

Where an insurance policy provides that it shall be void if the insured, with- 
out the consent of the insurer, takes out additional insurance, the viola- 
tion of the contract by the insured in that respect does not render the 
first policy absolutely void, but voidable only at the option of the insurer, 
since that provision is placed in the policy for the benefit of the insurer, 
and is one which it may waive. 

Notice to an agent of an insurer that the insured has taken out additional in- 
surance on the insured property is notice to such agent’s principal. 

If an insurer has notice, before a loss occurs, that the insured has, contrary 
to the terms of his policy, taken out additional insurance, makes no ob- 
jection thereto, and does not cancel its policy on account thereof, these 
facts constitute evidence which tends to show thatthe first insurer waived 
the forfeiture of the policy by reason of the insured’s violation thereof, 
and elected to keep such policy in force. 

Evidence examined and held to sustain the finding of the district court that 
the policy in suit represented the contract actually made between the in- 
sured and the insurer. 


Parke Gopwin and Joun D. Howe, for Appellant. 
J. Fawcett and Wriaut & Srour, for Appellee. 
Ragan, C. 
On the 7th day of, November, 1892, the Phcenix Ins. Co., of Hart- 
ford, Conn., hereinafter called the “insurer,” issued its policy to 
Louis Slobodisky, hereinafter called the “ insured,” insuring against 
loss or damage by fire for a period of one year, to the extent of 
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$4,500, a dwelling house and furniture therein belonging to the in- 
sured. By the terms of the insurance contract, no other or concur- 
rent insurance on the insured property was permitted. The policy 
provided that it should be void 


If the insured now has, or shall hereafter make, any other insurance, 
whether valid or not, on the said propérty, or any part thereof, 


without the consent of the first insurer thereto being indorsed on 
its policy. During the life of this policy the insured procured from 
another insurance company $500 additional insurance on the insured 
property, the consent of the first insurer thereto not being indorsed 
on its policy. February 21,1893, the insured property was destroyed 
by fire. The insured brought this suit to the District Court of 
Douglas County, alleging in his petition the issuance of the $4,500 
policy, and that it was “ but a continuation and renewal of a line of 
insurance ” which the insured had placed with the insurer a number 
of years prior to the date of the policy in suit, and which said insur- 
ance had been placed with the insurer upon the agreement between 
the parties that the insured should be permitted to carry a total in- 
surance upon the insured property of $5,000 ; that such a limitation 
was duly written in all policies which had been issued by the insurer 
to the insured on his property prior to this $4,500 policy, and such 
a limitation should have been likewise written in that policy ; that it 
was agreed between the insured and the insurer at the time of the 
issuance of the $4,500 policy that the insured might increase the 
insurance on such policy to an amount not to exceed $5,000 in such 
insurance company as he might desire, and that in pursuance of that 
agreement the insured did take out the additional $500 insurance ; 
that at the time the $4,500 policy was delivered to the insured he 
supposed that it had been drawn up and filled out according to the 
agreement existing between him and the insurer, and correctly re- 
cited the contract existing between them ; that he did not read the 
$4,500 policy, and did not know of the mistake therein, until after 
the loss ; that the agent of the insurer wrote out said $4,500 policy, 
but by mistake or fraud limited the total insurance on the insured 
property therein described to the sum of $4,500, instead of $5,000, 
as was agreed between the insured and the insurer. The prayer 
was that the $4,500 policy might be reformed so as to express the 
alleged contract between the insured and the insurer, and for judg- 
ment for $5,000 and interest. The answer of the insurer admitted 
the issuance of the $4,500 policy, the procuring by the insured of 
$500 additional insurance, and denied all other allegations of the 
petition. The insurer also pleaded as a defense, among others, that 
the insured had, contrary to his contract of insurance, procured 
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$500 additional insurance on the insured property, without having 
the consent of the first insurer thereto indorsed on its policy, and 
had procured such additional insurance without the knowledge or 
consent of the insurer. The reply of the insured, so far as material 
here, alleged that the insurer and its agent “ were fully advised and 
informed before such fire of said additional insurance, consented 
thereto, and waived all objection thereto, and continued such policy 
in full force and effect.” The district court found the issues against 
the insured, dismissed his petition, and he has appealed. 

1. One question of fact presented to the district court was whether 
the policy sought to be reformed recited the contract actually made 
and existing between the insured and the insurer. The court below 
found that the contract in reference to insurance actually made and 
existing between the parties was correctly recited in the policy. 
We cannot see that even a summary of this evidence here would be 
of any benefit either to these litigants or the legal profession, and 
shall, therefore, not make one. But the evidence sustains the con- 
clusion reached by the trial court. The courts are invested with 
authority to reform, as it is called, a written contract, when, by mis- 
take or fraud, the written instrument does not express the actual 
contract made by the parties. This is but another method of stat- 
ing the rule that a party, when sued upon a written contract, may 
show by parol testimony that through fraud or mistake the written 
instrument exhibited does not recite the contract actually made. 
An insurance policy, like any other written contract, may be im- 
peached by either party thereto for fraud or mistake ; and. parol 
testimony is competent to reform the policy so as to make it recite 
the actual agreement between the parties. The law applicable to 
all the issues involved in this case is laid down in Insurance Co. vs. 
Wood, 50 Neb., 318. In that case it was held that the courts were 
invested with authority to reform a written contract resulting from 
mistake or fraud ; but that, in order to authorize such reformation, 
it must be made to appear what the actual contract between the 
parties was, and that the written contract exhibited did not express 
the contract made, and that these facts must be established by clear, 
convincing, and satisfactory evidence. Theappellant has not brought 
himself within the rule laid down in this case as to the nature, char- 
acter, and high degree of evidence required to entitle him to a decree 
informing the contract in suit. Indeed, we think he has not brought 
himself within the rule that, where one asserts an affirmative pro- 
position, the burden is upon him to establish it by a preponderance 
of theevidence. The insurance policy in suit presumably represents 
the contract made between the insured and the insurer. The 
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insured has impeached this contract for fraud and mistake, and his 
evidence fails to establish that the contract between himself and the 
insurer was a different contract from the one written in the policy. 

2. Another question of fact presented by the issues to the district 
court was whether the insurer had notice of the additional insurance 
before the fire. The trial court found that the additional insurance 
was procured without the knowledge or consent of the first insurer, 
and that it had no knowledge thereof before the loss occurred. The 
evidence sustains this conclusion of the trial court. As already 
stated, the law applicable to this issue is also found in Insurance 
Co. vs. Wood, supra, and in the cases there cited ; and it was there 
held that, if an insurance policy provides that if an insured shall, with- 
out the knowledge or consent of the first insurer, take out additional 
insurance on the insured property, the first policy shall be void ; 
nevertheless, if the insured violates that provision of the policy by 
taking out additional insurance, the first policy, by reason thereof, 
does not become absolutely void; that the policy by reason of the 
conduct of the insured, becomes voidable, at most; that such a pro- 
vision is placed in the insurance policy for the benefit of the insurer, 
and is a provision which it may waive; and, if the first insurer has 
notice, before a loss occurs, that the insured has, contrary to the 
terms of his policy, taken out additional insurance, and makes no 
objection to such additional insurance, and does not cancel its 
policy on account thereof, these facts constitute evidence which tends 
to show that the first insurer waived the forfeiture of the policy by 
reason of the conduct of the insurer, and elected to keep such policy 
in force. It was also held, in the case referred to, that a statement 
made by the insured to the agent of the first insurer, that the former 
intended to procure additional insurance on the insured property, 
was not notice of the existence of such additional insurance when 
obtained; but it was ruled in the case cited that notice to the agent 
of the first insurer that additional insurance had been taken out 
upon the insured property was notice to such agent’s principal. 
But the appellant has not brought himself within the docrine of the 
case cited. It stands admitted of record that he took out $500 ad- 
ditional insurance on the insured property contrary to the terms of 
the contract existing between him and the first insurer; and the ap- 
pellant has not shown, by even a preponderance of the evidence, 
that the first insurer, or its agent, had any knowledge or notice of 
the taking out of such additional insurance until after the fire oc- 
curred. Since neither the insurer nor its agent had any knowledge 
of the existence of the additional insurance prior to the loss, their 
conduct in keeping the first policy in force is no evidence of an in- 
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tention on their part to waive the forfeiture incurred by the insured 
taking out the additional insurance. The insurer had the right to 
presume that the insured would live up to the terms of the insurance 
contract, and it was no part of the insurer’s duty, or that of its 
agent, to institute inquiries or make investigations for the purpose 
of determining whether the insured had violated its contract. 

The judgment of the district court is affirmed. Affirmed. 


SUPREME COURT OF GEORGIA. 


SOUTHERN MUTUAL INS. CO. } 


vs 
TURNLEY et AL.* \ 


Where a policy of fire insurance was issued to a husband, designated generally 
as ‘‘ trustee” and another, the former, if his wife was part owner of the 
property covered by the policy, had such an insurable interest therein as 
would authorize him, for her benefit, to join with the other person insured 
in an action upon the policy. 

While it was not essential to the validity of an action upon an insurance 
policy, brought under section 3392 of the Code, to set out or attach a full 
copy of all which was written or printed upon such policy, the declaration 
ought to have contained, or had attached thereto, a copy of everything 
appearing upon the face and in the body of the policy, including all the 
stipulations embraced in that portion of the same, above the signatures 
of the company’s officers, by whom it was executed ; and, where any of 
such stipulations constituted conditions precedent to the bringing of an 
action upon the policy, compliance with the terms of such stipulations, 
or satisfactory reasons for noncompliance, should have been alleged. 


The policy sued on in the present case contained such stipulations, viz.: those 
which, in effect, declared that, in case the company did not elect to re- 
place, repair, or rebuild the property destroyed or injured, no action for 
the recovery of any claim upon the policy should be sustainable in any 
court of law or equity until after an award as to the amount of damage or 
loss had been made by arbitrators mutually chosen for that purpose. 

The declaration was defective, in that it did not set forth the essential parts 
of the policy, or allege compliance with the stipulations above referred 
to, or state any reason for noncompliance therewith; but no question as 
to the insufficiency of the declaration was properly brought to this court 
for review. 


As the policy tendered in evidence was apparently a different instrument from 
that described in the declaration, in that the latter was not alleged to 
contain certain conditions which were set forth upon the face and in the 
body of the former, the rejection of this evidence would have been war- 
ranted; but, inasmuch as the defendant’s plea treated the action as a suit 
upon the policy so tendered, admitting it in evidence was not a matter of 
which the defendant had any right to complain. 

The evidence showing that an arbitration was actually had, and an award 
rendered, the declaration was further defective in that it failed to set 
forth these facts. If the plaintiffs desired to attack the award on the 
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ground of fraud, or for any other reason, they should have done so by ap- 
propriate allegations. 


Although the court below, without such allegations, admitted evidence tend- 
ing to vitiate the award, no valid objections to such evidence are pre- 
sented for consideration by this court. 


It is too late to amend a declaration after a judgment thereon has been ren- 
dered and a motion for a new trial is pending. 


Though a fire-insurance policy may stipulate that the insured shall furnish 
proofs of loss, yet if it also stipulates that in a certain contingency no 
action shall be brought upon the policy until after an award fixing the 
amount of the loss or damage, the insurance company will be held to have 
waived such proofs of loss if, without receiving the same, it nevertheless 
enters with the insured into an arbitration for the purpose of ascertaining 
the amount of the loss. 


A stipulation in a policy of fire insurance declaring, in effect, that in case of 
loss payment shall be made “sixty days after the claim has been allowed 
by the directors” of the insurance company, cannot be held to mean that 
an actual allowance of the claim by the directors is an indispensable pre- 
requisite to the right of the insured to claim payment or bring his action 
on the policy. Given such a meaning, the stipulation would be unreason- 
able, and contrary to public policy. 


The evidence did not warrant any finding against the defendant for attorney’s 
fees and damages. 


The foregoing notes cover the controlling principles of law applicable to the 
present case, and, as it was not tried upon correct lines, there should, 
after appropriate amendments of the pleadings have been made, be an- 
other hearing in the light of what is here laid down. 


Dean & Dean and Erwin & Coss, for Plaintiff in Error. 
Reece & Denny, for Defendants in Error. 
Simmons, C. J. 

A house covered by a policy of insurance issued by the Southern 
Mutual Ins. Co. to P. L. Turnley, trustee, and Mrs. J. F. Edmonson, 
was burned, and, in pursuance of stipulations in the policy providing 
for an appraisemeni by arbitrators as to the amount of the loss, the 
parties entered into a submission agreeing that an appraisement 
should be made by certain persons named in the submission, and 
that the appraisement should be binding. An appraisement was 
accordingly had, in which the cash value of the property at the time 
of the fire was found to be $1,818.03. The amount of insurance ex- 
pressed in the policy was $2,000, but it was provided therein that 
the company should not be bound for more than three-fourths of 
the actual cash value of the property at the time of the loss. This 
was before the act of 1895, requiring insurance companies to pay 
the full amount of loss up to the amount expressed in the policy. 
Some time after the appraisement was had an action upon the policy 
was brought against the company by Turnley, as trustee for his wife, 
and by Mrs. Edmonson, in which they sued for the full amount of 
the policy, and for damages on account of bad faith, and attorney’s 
fees. In the declaration no reference was made to the appraise- 
ment, but, the insurance company having pleaded it in bar, the 
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plaintiffs introduced evidence at the trial by which they sought to 
show that the arbitration had not been fairly conducted. There 
was a verdict for the plaintiffs for $1,854 principal, besides interest, 
—10 per cent,—damages, and 10 per cent attorney’s fees. The in- 
surance company made a motion for a new trial upon numerous 
grounds, and, the motion being overruled, it excepted. 

1. One of the questions in the case was whether Turnley had, as 
trustee, such an insurable interest in the property as would author- 
ize him to maintain an action upon the policy ; it being contended 
on the part of the defendant that the effect of the deed under which 
Turnley was acting as trustee for his wife, and which was made 
since the enactment of the married woman’s law of 1866, was to pass 
the legal title directly to her. On this subject we deem it sufficient 
to call attention to a section of the Code which appears to have been 
overlooked in the argument of the case, and which declares that “a 
husband * * * may insure the separate property of his wife, 
* * * the recovery being held by him in trust for” her: Civ. 
Code, § 2090; Code 1882, § 2795. 

2-6. None of the questions as to the sufficiency of the declaration 
which were raised in the court below were properly brought before 
us for review. As, however, there is to be a new trial, and as it 
should be had upon proper pleadings, we shall deal briefly with this 
part of the case. In the first place, we think the declaration was 
defective in failing to set forth essential parts of the policy. The 
declaration purported, in an exhibit thereto, to set forth a copy of 
“what appears upon the face and in the body of the policy;” but, 
as was disclosed when the policy itself was offered in evidence, 
stipulations and conditions, forming a part of the policy, and pre- 
ceding the signatures of the officers executing it, were omitted. 
The part set out in the declaration and exhibit was merely that por- 
tion which stated that the insurance company, in consideration of a 
certain premium, insured the persons to whom the policy was issued 
against loss or damage by fire on the property described to a cer- 
tain amount, for a designated period. It was contended on the 
part of the plaintiffs that under section 3392, of the Code of 1882, this 
was all they were required to set out. That section is as follows:— 

The form of action to recover money on an insurance policy may be the 
same as is prescribed in the preceding section, and it shall not be necessary to 
set forth in the body of the declaration allegations or conditions other than 
may be embraced in the form prescribed in said section; nor shall it be neces- 
sary to attach a copy of what may be written or printed upon the face of the 
policy, except what appears upon the face and in the body of the policy. 

The form of action prescribed in the section referred to as ‘“‘the 
preceding section” is a form for the recovery of money on a note 





60 Supreme Court of Georgia. [Jan., 


bill, bond, receipt, or written promise of any description; and accord- 
ing to that form the plaintiff need not, in the body of the declara- 
tion, set out the conditions of the contract, but he is required to add 
a copy of the writing sued on. The section relating to actions on 
insurance policies, as we have seen, dispenses with the setting forth 
of a portion of the matter which is sometimes written or printed 
upon policies, but requires that a copy of ‘‘ what appears upon the 
face and in the body of the policy ” should be attached. We see no 
reason for supposing that the terms “the face ” and “the body,” as 
applied to insurance policies, mean anything less than they would 
if applied to contracts other than insurance policies. If those words 
had been used with reference to a deed or other contract signed by 
the maker, they would be understood as covering what preceded the 
maker’s signature; and we think the same is true as to insurance 
policies. We think they include all the stipulations embraced in 
that part of the policy which precedes the signatures of the officers 
by whom it is exeouted. In the new Code (which was adopted since 
this action was brought) the sections here referred to are not re- 
tained, though a portion of the same matter will be found in section 
4963, which provides: “Copies of contracts, obligations to pay, or 
other writings should be incorporated in or attached to the petition 
in all cases in which they constitute the cause of action, or the relief 
prayed for must be based thereon. In suits to recover money on an 
insurance policy it shall not be necessary to attach a copy of what 
may be written or printed upon the policy, except what appears 
upon the face or in the body of the policy.” As the policy tendered 
in evidence was upparently a different instrument from that de- 
scribed in the declaration, in that the policy tendered contained 
upon the face and in the body thereof stipulations and conditions 
not contained in the exhibit attached to the declaration, which pur- 
ported to be a copy of what appears upon the face and in the body 
of the policy sued on, the rejection of the evidence would have been 
warranted. The defendant, however, is in no position to complain 
that the policy was not rejected when objected to on this ground, 
inasmuch as the conditions therein, which it was contended were a 
variance from the policy sued on, were set up in the defendant’s 
plea as a part of that policy. 

As we have seen, the plaintiffs, in bringing their action, ignored 
the appraisement. The provisions of the policy relating to appraise- 
ment, so far as here material, are as follows:— 

In case of any loss on, or damage to, the property herein described, it shall 


be optional with the company to rebuild or repair the building or buildings 
within a reasonable time; * * * and if the company shall elect not to re- 
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pair or replace the building, the damage of the property shall be ascertained 
by appraisement of the same by persons mutually chosen for that purpose. 

It is hereby covenanted and agreed that no suit or action on this policy for 
the recovery of any claim shall be sustainable in any court of law or equity 
until after an award has been obtained in the manner herein provided. 

These are valid stipulations, constituting conditions precedent to 
a recovery: Insurance Co. vs. Creighton, 51 Ga., 95; 2 Am. & Eng. 
Enc. Law, “Arbitration,” (2d Ed.), p. 573, et seq., and authorities 
cited. In the work here referred to it is said: ‘* Where a contract 
contains a stipulation, not that all the questions arising thereunder 
* * * ghall be submitted to arbitration, but that the decision of 
arbitrators upon a certain question or questions, * * * astothe 
amount of loss or damage, and the like, shall be a condition prece- 
dent to the right of action upon the contract itself, no fixed sum 
being stated in the contract, such stipulation will be enforced, be- 
cause the parties to a contract have a right to adopt whatever method 
they see fit for determining such questions; and until the method 
adopted has been pursued, or sotme sufficient reason given for not 
pursuing it, no action can be brought upon the contract.” Compli- 
ance with these provisions of the policy being a condition precedent 
to recovery, such compliance ought to have been alleged; and, an 
arbitration and award having been actually had, the declaration, 
being for an amount greater than the amount of the award, ought 
to have contained allegations showing that the plaintiffs were not 
bound by it: 4 Ene. Pl. & Trac., tit. “Condition Precedent,” 640- 
642; 4 Joyce, Ins., § 3263. Arbitrations are favored by the law, and 
awards will always be upheld unless they are the result of miscon- 
duct of the arbitrators, corruption, palpable mistake of law or fact, 
or fraud. Every presumption is in favor of the award, and a direct 
attack must be made upon it in the proper court, and upon proper 
pleadings, before it can be impeached. Under the system of pro- 
cedure in this State we think this could be done upon an action upon 
the policy, without first resorting to a separate proceeding to set 
aside the award. Under the declaration as it stood, the plaintiffs 
were not entitled to introduce evidence for the purpose of attacking 
the award, as the court permitted them to do in this case. The mo- 
tion for a new trial contains two grounds in which complaint is made 
of the admission of such evidence, but in one of these grounds it is 
not stated that the evidence therein set out was objected to at the 
trial, and in the other the evidence objected to is not set out; so 
that, as we have repeatedly ruled, they are not in proper shape for 
consideration by this court. 

7. After verdict and judgment, and pending the motion for a new 
trial, the court, over objection by the defendant, permitted the 
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plaintiffs to amend their declaration by alleging that the defendant had 
waived certain stipulations of the policy. There must be some limit 
as to the time of amendment; and, although our law is quite liberal 
on this subject, the Code providing that amendments may be made 
‘at any stage of the cause” (Civ. Code, § 5997), we do not think 
this means that they may be made after the case has been tried, and 
a judgment rendered therein, which has not been set aside or vacated. 

8. The policy contains stipulations as to the furnishing of proofs 
of loss by the insured, and one of the defenses set up by the insur- 
ance company was that such proofs had not been furnished. In 
view, however, of the stipulations above quoted, to the effect that in 
the contingency therein stated no action should be brought upon 
the policy until after an award fixing the amount of loss or damage, 
the insurance company is to be treated as having waived such proofs 
of loss, if, without receiving them, it nevertheless entered with the 
assured into an arbitration for the purpose of ascertaining the 
amount of the loss. Its doing tls was a manifestation of an inten- 
tion on its part to dispense with preliminary formalities, and upon 
this manifestation of intention the assured had a right to rely. See, 
on this subject, Insurance Co. vs. Bean (Neb.); Insurance Co. vs. 
Storrs, 17 C. C. A., 645; Carroll vs. Insurance Co., 72 Cal., 297; Bam- 
messel vs. Insurance Co., 7 Ins. Law J., 767; Walker vs. Insurance 
Co., 51 Kan., 725; Insurance Co. vs. Etherton, 25 Neb., 505; 4 Joyce, 
Ins. § 3261. 

9. Another stipulation relied upon by the defendant as a defense 
to the action was one to the effect that, in case of loss, payment 
should be made “ sixty days after the claim has been allowed by the 
directors” of the company. The probable meaning of this is that 
the company shall, after a claim has been allowed by the directors, 
have sixty days within which to pay the same. At any rate, it can- 
not be held to mean, as counsel for the defendant contended it did, 
that an actual allowance of the claim by the directors is an indis- 
pensable prerequisite to the right of the insured to claim payment, 
or bring his action on the policy. If given sucha meaning, it would 
be clearly unreasonable, and contrary to public policy. It would 
amount to leaving it to the officers of the company to violate the 
contract us they might see fit, without any redress on the part of the 
insured. 

10. The recovery of damages and attorney’s fees in an action of 
this kind is authorized only where it is made to appear that the re- 
fusal of the insurance company to pay the loss was in bad faith: 
Civ. Code, § 2140; Code 1882, § 2850. We think the evidence fails 
to show bad faith on the part of the defendant. The plaintiffs 





1898. ] Southern Mutual Ins. Co. vs. Turnley et al. 63 


claimed the full amount of the policy, and the jury found that the 
defendant was warranted in resisting this claim, the amount found 
by them as due under the policy being considerably less than the 
amount claimed. The defendant relied upon an award, which, ac- 
cording to the testimony of several witnesses at the trial, was ample 
in amount, and to which no objection on the ground of unfairness 
in the conduct of the appraisement was brought forward by the 
plaintiffs until the trial of this action. According to the testimony 
of Griffith, a director and adjuster of the defendant, who had the 
matter in charge, he prepared, and endeavored to have the assured 
sign, a proof of loss made out in accordance with the.award, which 
he presented to Turnley and the husband of Mrs. Edmonson, who 
was representing her in the matter, and they refused to sign. This 
was not denied. The plaintiffs did deny that there was an offer on 
the part of the company to pay the amount of the award, but the 
company could hardly be considered as guilty of bad faith in not 
making an offer which it was given to understand would not be 
accepted. 

11. It is complained that the court, in charging the jury, enumer- 
ated certain things as essential to a recovery, and, without making 
any reference to the requirements touching appraisement or to the 
award, added that, these things being shown, if nothing else ap- 
peared, the plaintiffs would be entitled to recover. Various other 
portions of the charge were also complained of. Being satisfied, 
upon a consideration of the whole record, that the case was not 
properly tried, and that a new trial should be had, and sufficient 
having been already said in this opinion to indicate our views upon 
the controlling questions presented, we do not deem it necessary to 
deal specifically with these exceptions. Judgment reversed. 

Lumpkin and Fish, JJ., concur. 

The other justices were disqualified. 
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I’. being indebted to V. in the sum of $2,011 assigned to him absolutely a 
policy of $5,000 in cancellation of the debt. Thecash value of the policy 
at the time was $500. At the death of F. there was due V. on the original 
debt with interest and for premiums paid over $4,500. 


Held, That there was no such disproportion between the debt and the insur- 
ance money as would sustain the claim of a wager policy, and V. was en- 
titled to the entire amount of the policy. 


Veeper & VEEDER, for Appellant. 

Jounston & Frnicar, for Appellee. 

Hamitton, J. 

This suit arose in the Second Judicial District Court of the 
County of Bernalillo, wherein the complainant, Givens, as assignee 
of an insurance policy on the life of one Fiske, filed a bill against 
the defendant, Veeder, who held a prior assignment of the same 
policy, to compel the defendant to pay to the complainant a debt 
due to him, the complainant, from the deceased, Fiske, out of the 
money collected by the defendant upon the said policy. The issues 
were joined; the cause referred by consent to a special master, who 
found the issues of fact and conclusions of jaw in favor of the de- 
fendant, and recommended a dismissal of the bill. The court on 
the exceptions to the report of the master, set aside the report, and 
rendered a decree for the complainant, from which decree this ap- 
peal is brought. 

The facts, as disclosed by the record and found by the master, are 
substantially as follows: (1) That on the 30th day of August, A. D. 
1887, the said Calvin Fiske had an insurance policy upon his life in 
the Equitable Life Assurance Society of the United States, for the 
sum of $5,000. (2) That, on the said date, the said Calvin Fiske 
was justly indebted to the said defendant, Veeder, in the sum of 
$2,011, and that the said Calvin Fiske on that day assigned and 
transferred to the said Veeder the said insurance policy upon his 
life, in consideration of the cancellation of the said debt, which 
said assignment was absolute in its terms, and conveyed to the said 
Veeder ali the right, title, and interest of said Fiske in and to said 
policy. (3) That the said assignment was not conditional, but was 


* Decision rendered, Oct. 2, 1897. 
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absolute, and so regarded by said Fiske and Veeder, and that the 
said Fiske passed, and intended to pass, the entire title thereto to 
the said Veeder, who accepted the same in full payment of said 
claim. (4) That, at the time of said assignment of said policy by 
said Fiske to said Veeder, the then cash value of said policy 
amounted to about $500. (5) That the said Veeder accepted the 
said assignment of said policy, and the assignment of certain office 
furniture in said report mentioned, in full and complete satisfaction 
of said indebtedness so due to Veeder by the said Fiske; and that 
the said Veeder then and there canceled the said indebtedness so 
due. (6) That the said Veeder, after the assignment and acceptance 
of said policy, and after the cancellation of said indebtedness, paid 
all of the semiannual premiums to the company due upon said 
policy, amounting to the sum of $162 per year. (7) That the said 
Veeder never attempted in any way to collect from the said Fiske 
said debt, nor any of the moneys paid or advanced by him for the 
annual premiums upon the said policy. (8) That the said Fiske, 
about the 30th day of April, 1890, made another and subsequent 
assignment to the said complainant to secure the said complainant 
on account of certain indebtedness which was then due the said 
complainant from the said Fiske, arising upon a security for a cer- 
tain loan made by said Fiske of and from one Sloan; and it is fur- 
ther found by the master that, at the time of said assignment by 
said Fiske to said Givens, the said Fiske had no assignable interest 
in said policy, he having previously thereto sold, assigned and trans- 
ferred the same absolutely to said defendant, Veeder. It is further 
found by said master that, after the death of said Fiske, the said 
defendant collected the said amount of the policy, amounting to 
about $5,000; that some controversy arose between the said com- 
plainant and the defendant at the time the said money was paid by 
the insurance company; that the defendant then offered to the com- 
plainant to pay him $500, if he would not interfere with the collec- 
tion of said policy by the defendant, but that the same was not 
offered as an acknowledgment of any right of the plaintiff to any 
part of said money, or of any liability of the defendant to him. 
The said master further finds that the said complainant had no in- 
terest whatever in said insurance policy, nor in the proceeds col- 
lected therefrom, and that the same belonged to, and of right should 
be held by, the defendant. And the master found as a conclusion 
that the said complainant was not entitled in any way to recover, 
and recommended a dismissal of the bill. These findings of the 
master were set aside by the court, and a decree rendered on behalf 
of the said complainant. 

Vor. XXVIL—5. 
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Without attempting to review, in this opinion, the testimony ad- 
mitted, upon which the master made his findings of fact, it is suffi- 
cient to say, after an examination of the record, that there is ample 
testimony upon which to base the findings made by the master. It 
may be true that these findings of fact made by the master were 
reached by him after the consideration of conflicting testimony. 
Some of the evidence may have been contradictory. Some of the 
witnesses testifying on either side may have been interested in the 
result of the suit, and they may have shown a bias or prejudice. 
Yet the master saw the witnesses, examined them, and had an op- 
portunity to observe their conduct, and was certainly better cap- 
able than the court of properly weighing their evidence, and giving 
it that due credit to which it was entitled, and of reaching a correct 
conclusion therefrom. If there was no testimony sufficient to sus- 
tain the report, or if the court could discover from an examination 
of the record that the report was for this reason manifestly wrong, 
under the evidence, then it would be the duty of the court to set it 
aside; but, until this was made to appear, the findings of fact made 
by the master will be regarded as equivalent to the special verdict 
of the jury, and cannot be disturbed. This view is in harmony with 
the rule established by the Supreme Court of the United States in 
the case of Davis vs. Schwartz (155 U. S., 636), and Kimberly vs. 
Armes (129 U. S., 512), and followed by this court in the case of 
Field vs. Romero (N. M.) to which rule therein adopted we feel 
still bound to adhere. 

The report of the master has sufficient evidence to support it. 
Its findings show that the defendant, Veeder, had an absolute as- 
signment of the policy, for a consideration of $2,011, and that he 
canceled the debt; that such assignment was regarded and intended 
by both defendant and assignor as an absolute, unconditional trans- 
fer; that the cash value of the policy at the time of the transfer was 
only $500; that the policy was kept up by the defendant by his pay- 
ment of the semiannual premiums thereon up to the date of the 
death of said Fiske, amounting to the sum of $162 per year. ‘The 
testimony in the record shows (although this fact was not found by 
the master) that, at the date of the death of Fiske, the defendant, 
Veeder, had paid out on the policy, including the amount originally 
paid thereon, with the semiannual premiums and interest, with other 
costs and expenses, the sum of about $4,500. Under this state of 
facts, as found by the master, and presented by the record, we do 
not think it presents such a case as was passed upon by the court in 
the case of Cammack vs. Lewis, 15 Wall., 643. In that case Cam- 
mack had only a debt of $70, and Lewis took out a policy of $3,000 
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on his life. Cammack paid the premiums for one year. Lewis then 
gave Cammack a note of $3,000, which was without consideration, 
and took an absolute assignment of the policy, coupled with an 
agreement back that, in case of the death of Lewis, he (Cammack) 
would pay to the widow of Lewis one-third of the policy. The 
court held that, under this state of facts, Cammack could hold only 
the amount of his debt, with such sums as he had advanced. The 
real debt due the assignee of the policy in that case was only $70, 
and the great discrepency between the amount of the debt, $70, and 
the face of the policy, $3,000, was such as to bring the case clearly 
within the doctrine of a “speculative risk” or a “ wager policy.” 
No such state of facts exists in the case before us. Here the debt 
and the premiums paid, with interest and expenses chargeable 
against it, covered almost the face of the policy. We are not aware 
that the Supreme Court of the United States has laid down any 
definite rule as to what state of facts must arise, or what discrepan- 
cies must exist, between the debt due and the face of the policy to 
make it a “speculative risk” or a “wager policy.” When that 
court shall have established such a rule, or when it shall have deter- 
mined that any discrepancy between the amount of the debt and 
the face of the policy assigned shall constitute it a “speculative 
risk” or a “wager policy” as to such discrepancy or excess, and 
that in such a case the creditor cannot hold the whole face of the 
policy, but only the amount of his debt, with interest and costs 
therein, then he will readily follow such rule; but, until such doc- 
trine is established by that court, each case must rest upon its own 
state of facts, and the court must be left to establish its own rule as 
to what facts and conditions will bring a case within the rule of 
“speculative risk” or “ wager policy.” In view of the close equality, 
as shown by the record, which existed between the amount due the 
defendant and the face of the policy at the date of the death of 
Fiske, we cannot say that it is in any sense a “ wager” or “ specula- 
tive policy.” 

Even upon the other theory, however, that the defendant, Veeder, 
could only hold out the full amount of his debt, the premiums, in- 
terest, and costs therein, the decree entered in the case could not 
be sustained. The court, in its decree, found that there was due to 
the complainant the sum of $918.50, with costs of suit, and rendered 
a decree against the defendant for this sum, regardless of the 
amount due the defendant for money expended by him on account of 
said policy, the annual premiums paid, and interest and costs therein. 
The record in the case shows, from the testimony of the only wit- 
ness offered upon that question, whose testimony is uncontradicted, 
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that, at the date the money was paid by the insurance company upon 
the policy, there was then due the defendant, on account of the or- 
iginal debt canceled on account of said policy, and the annual pre- 
miums paid, with interest and costs thereon, the sum of over $4,500, 
nearly the face value of the policy; and, had he included the costs 
and expenses of collecting the policy, it would, as he said, have 
covered quite the entire face of the policy. Now, even upon the 
theory contended for by the complainant (the appellee herein), the 
defendant, Veeder, was entitled to be paid all of this advance before 
any amount could be adjudged to be due the complainant; and it 
was error in the court to render a decree in favor of the complain- 
ant for $918.50 without first ascertaining and determining from the 
testimony the full amount paid out and expended by the defendant 
upon the policy, with interest and costs therein, and deducting this 
from the amount received from the defendant upon the policy. We 
feel, therefore, that, from any view of the case, the decree cannot be 
sustained. Our opipion is, however, that the reversal of the case 
may be put upon the first ground; that, under the record and evi- 
dence in the case, this was not a “ wager policy” or “speculative 
risk,” which is so frequently denounced bythe courts. The cause is 
therefore reversed and remanded, with directions to the court below 
to dismiss the bill. 
Smith, C. J., and Laughlin, J., concur. Bantz, J. dissents. 


COURT OF APPEALS OF KENTUCKY. 


OMBERG 
v8. 
UNITED STATES MUT. ASS’N.* 


According to the evidence of the physicians, death resulted from blood poison- 
ing, which was often caused by the bites of mosquitoes and other insects ; 
also the insured had stated that his trouble began with a bite from a 
mosquito, and there was evidence that the inflammation had begun at the 
place designated as bitten. The autopsy indicated no evidence of blood 
poisoning but death from rupture. 

Held, That it was error to direct verdict for defendant or to refuse evidence 
of the statement of deceased. 


Held, That death from the sting of an insect is ‘‘ through external, violent, 
and accidental ” means within the policy, and such sting is the proximate 
eause when blood poisoning ensues. 

Held, That such result of sting is not the ‘result of poison in any form or 
manner,” or of ‘‘ contact with poisonous substances,” within the policy. 


* Decision rendered, May 21, 1897. 
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HazeEtriae, J. 

This is an action on a policy of insurance against bodily injuries 
and death effected through “external, violent, and accidental 
means.” The policy was issued by appellee company to Adolph 
Omberg, and, in case of his death alone through the means indi- 
cated, the indemnity, $5,000, was payable to his wife, who is here 
the appellant. Upon the conclusion of the trial below it was the 
opinion of the court that there was a failure of proof to sustain the 
plaintiff's contention that her husband’s death had been caused 
through the means and under the conditions provided for in the 
policy, and a peremptory instruction followed. The vital question 
in the case is, was the death of Omberg effected through “ external, 
violent, and accidental” means, or was his death caused by disease ? 
Incident to this question is one respecting the competency of cer- 
tain testimony, offered by the appellant and rejected by the trial 
judge, conducing to show the nature and origin of the alleged acci- 
dent, resulting, as she contends, in the death of the assured. And 
still further is the question whether, conceding that Omberg’s death 
was the result of the bite of an insect, which produced septic poi- 
soning, as is contended by appellant, payment of the policy is yet 
to be denied, because the insurance was not to extend to or cover 
accidental injury or death resulting “from poison in any form or 
manner,” or “contact with poisonous substances.” 

And, first, was the death of the assured the result of a disease, or 
of an accident? Omberg was a traveling salesman, of Louisville, 
Ky., and a stout, healthy man of some 48 years of age. On or 
about July 20, 1893, while out on a business trip, he went to his 
sister’s home in Rome, Ga. He wasvery lame. His foot was swol- 
len, and there was an inflamed red spot on one of his toes, with a 
pimple or place in the centre of the spot, presenting the appear- 
ance of a puncture or bite of an insect. He grew worse, complain- 
ing solely of his foot. Within a few days (the 23d of the month 
perhaps) a physician was sent for to treat his foot, who found “an 
abscess at the base of the fourth toe on the right foot, which was 
very tender and very much inflamed, with a good deal of redness 
over the whole top and outside of the foot.” The spot was about as 
large as a dime, “quite tender to the touch, with a very deep red 
color, and considerably elevated.” In the opinion of the physician, 
the place presented such an appearance as might have resulted 
‘from the sting or bite of an insect.” The physician opened the 
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abscess on the day following his first visit, and there was a discharge 
of a quantity of “rather unhealthy pus.” In about a week he had 
a very severe chill, followed by another some two or three hours 
later, accompanied with severe vomiting, and followed by purging 
and persistent vomiting, which continued to his death on the 12th 
day of August. When asked from what his patient was suffering 
when he first saw him until his death, the physician answered, 
“Some septic poisoning, commonly called ‘blood poisoning,’” and, 
further, that blood poisoning would cause the chills, vomiting, ete. 
He further testified that the immediate cause of death was the rup- 
ture of an aneurism in the abdominal region, and this itself induced 
by the persistent and excessive vomiting. This witness further tes- 
tified that the bites of insects, such as mosquitoes or flies, often 
caused blood poisoning, and he had often observed parts badly 
swollen from mosquito bites and bites from other insects; that he 
observed no traces of any kind of disease in his patient from which 
he could judge he had heretofore suffered, except dyspepsia or indi- 
gestion, and these would not have produced blood poisoning. 
These facts were obtained from a physician who had known the 
deceased some 10 years. A consulting physician of some 16 years’ 
experience in infirmaries and hospitals was called in, and his testi- 
mony is corroborative of his colleague as to the presence of blood 
poisoning in the system of the patient. It further appears that the 
physician first sent for inquired of the patient, who was then only 
suffering from the inflamed spot on his foot, what caused the trou- 
ble, and was told by the patient that, “a few days prior to this, 
early in the morning, and befcre he got out of bed, the cover was 
thrown off his feet, and a mosquito bit him on the spot, and that he 
felt some uncomfortable feeling in his toe that prevented him from 
wearing his shoe.” This proposed evidence was rejected. It also 
appeared that Omberg made similar statements to his sisters, when 
he came to their house, in explanation of his lameness and the 
swollen condition of his toe and foot. These statements were also 
rejected. The body of Omberg was brought to Louisville, where, 
in about two weeks after his death, and when the remains were 
badly decomposed and affected by the use of embalming fluid, an 
autopsy was held, which failed to disclose any evidence of blood 
poisoning, but, on the contrary, conduced to show that death had 
been caused by disease, namely, by the rupture of an abdominal 
aneurism,—a disease shown to be of gradual development. 

This is, in substance, the case, and on the state of facts presented, 
the triai court instructed peremptorily for the defendant. We think 
this was error. Whether the death of Omberg was caused by blood 





1898. ] Omberg vs. United States Mut. Ass'n. 71 


poisoning, itself superinduced by the bite or sting of some insect, 
was a question of fact for the jury. The affirmative of these propo- 
sitions was supported by the evidence of the two attending physi- 
cians, and which is confessedly entitled to much weight. Even if 
we discard the statement of the patient that the spot on the foot was 
the result of the bite of a mosquito, we still have the condition of the 
inflamed part, which in the opinion of an expert presented such an 
appearance as might have been caused by the sting or bite of an 
insect. The jury might have reasonably concluded, from this evi- 
dence, that the injury to the toe was so caused, especially as such a 
condition was shown not to be an unusual result of such sting or 
bite. The jury might also have believed that death was caused by 
blood poisoning induced by the sting or bite. They certainly 
might have so believed from the evidence of the attending physi- 
cians. When these conclusions on the facts are reached, we are of 
the opinion that, as matter of law, the death of the assured could be 
as truly said to have been effected through “ external, violent, and 
accidental means” as though death had been caused by the sudden, 
unforeseen, and unexpected bite of a poisonous snake. The bite 
was external, violent, and accidental. If a bite at all, it was certainly 
external. It came from without, and its marks were even visible to 
the naked eye. The force of it was not as great, perhaps, as if in- 
flicted by a rattlesnake; but the means were not the less violent, 
within the meaning of the policy. It was also accidental, because 
unexpected, unforeseen, and happened as by chance. It was not 
designed or brought about voluntarily. But for it the blood poi- 
soning and death would not have resulted. The blood poisoning 
was consequent on the wound. The bite would, therefore, be the 
proximate cause of death. Death from peritonitis induced by a fall 
is, nevertbeless, said to have been due to the fall, unless the assured 
already had the disease when he fell: Freeman vs. Association, 156 
Mass., 351. So as to erysipelas caused by a fall, and so as to blood 
poisoning caused by the hurt of a finger: Martin vs. Association, 61 
Hun., 467. Whether the fall or hurt in fact caused the peritonitis, 
erysipelas, or blood poisoning were said to be questions of fact in 
the cases cited. 

We are of the opinion, also, that the declaration of the patient to 
his attending physician, to the effect that the injury was the result 
of a bite, was competent. A narrative of the events attending the 
mishap would not be competent, but the patient may tell what the 
injury is, if he knows. Heis suffering, and is seeking relief. To get 
it he must tell the truth. Any other course would mislead his 
physician, and might result disastrously. He knows whether he has 
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bruised the inflamed parts, or whether he has been bitten by an in- 
sect. Such statements are part of the description of the wound, and 
inseparable from the patient’s complaint with respect thereto. The 
case of Dabbert vs. Insurance Co. (2 Cin. Super. Ct. R., 98) is 
directly in point. This case is reported by Mr. Bigelow in volume 
4, p. 366, of his Life and Accident Insurance Reports, and the court 
(Judge Alonzo '‘l'aft) holds that, “in an action for loss under a 
policy against death by accident, a statement made by a decedent 
to his physician, upon which the physician forms his opinion and 
makes a prescription, is competent evidence to prove what was the 
actual cause of his illness and death, although the symptoms are 
such as might be produced either by disease or by the accident.” 
In that case the insured became suddenly sick, and to his physician 
attributed his sickness to an injury to his back and side by a fall 
received when no one was present. The learned judge said: “I 
am satisfied that there is a tendency in the decisions of the present 
time to enlarge the range of testimony, especially when it is neces- 
sary to avoid a failure of justice. The statements of the history of 
his case, made to his physician by his patient, who is seeking relief 
from pain and severe sickness, are entitled to credit. To state un- 
truly to his doctor the cause of the sickness would be directly 
against his most vital interest in saving his health and life. In 
such case the absence of a statement by the patient of such a cause 
of his sickness would be an important element in forming the 
physician’s opinion. For, if a patient did not refer to such an acci- 
dent as the cause of his sickness, the doctor would necessarily con- 
clude that the symptoms did not come from such a cause,—citing 
Fort vs. Brown, 46 Barb., 369, and Barber vs. Merriam, 11 Allen, 
424. These cases fully support the opinion. Mr. Bliss, in his work 
on Life Insurance (2d Ed., p. 633), says: “In a case where the 
action was brought on an accident policy, the supreme court [evi- 
dently referring to the Dabbert Case} passed upon the question of 
the admissibility of the declarations of the insured as to the injuries 
he had suffered and the mode in which they were incurred. They 
held that the declarations of a party himself, to whomsoever made, 
are competent evidence, when confined strictly to such complaints, 
expressions, and exclamations as furnished evidence of a present, 
existing pain or malady, to prove his condition, ills, pains, and 
symptoms, whether arising from injury by accident or violence. If 
made to a medical attendant, they are of more weight than if made 
to another person. So is a declaration, made by a deceased person 
contemporaneously, or nearly so, with a main event by whose conse- 
quence it is alleged that he died, as to the cause of that event. The 





1898.] Niagara Fire Ins. Co. vs. Forehand. 73 


views adopted in the cases cited from Ohio and Kansas seem most 
in accordance with correct principles.” We are not disposed, how- 
ever, for obvious reasons, to extend this doctrine so as to embrace 
declarations made to others than the patient’s physicians. 

We are further satisfied in this case that the death of the assured, 
if it occurred as claimed by the appellant, was not the result of 
* poison in avy form or manner,” or ‘“ contact with poisonous sub- 
stances,” within the meaning of those provisions of the policy. If 
so, then, if blood poisoning were the immediate cause of death from 
. an accidental gunshot, the clause would prevent recovery,—a con- 
clusion wholly at war with the manifest purpose of the contract. 
So, death from a rattlesnake bite is clearly from poison and contact 
with poisonous substances; but we presume no one will contend 
that recovery in such a death could be denied. Such causes of 
death as are last mentioned are not understood to be causes of 
“death from poisoning” or “contact with poisonous substances,” 
in the ordinary meaning of those terms. The judgment is reversed 
for proceedings consistent with this opinion. 

Lewis, C. J., not sitting. 


SUPREME COURT OF ILLINOIS. 


May TERM, A. D. 1895. 


NIAGARA FIRE INS. CO., Appellant, 
v8. 


THOMAS D. FOREHAND, Appellee. 


An intentional failure to keep books of account showing correct purchases 
and sales, and to keep such books in some place secure from fire, is a 
proper plea, and establishes a defense when such failure is made a ground 
of forfeiture by the policy. 


A refusal to submit such books and invoices for examination after the loss, 
when required by the policy, is a bar to recovery. It is not sufficient to 
say they were not kept. 


Statement of the Case. 

This was a suit brought in the Circuit Court of Massac County by 
appellee against the Niagara Fire Ins. Co., to recover for the loss of 
a stock of merchandise, which it is alleged was covered by a policy 
of insurance issued by appellant. 

The declaration was in the usual form, setting out the policy haec 
verbe. Appellant filed a plea of general issue, and in addition 
thereto special pleas, setting up the following cefenses:— 
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1. A failure to comply with the provisions of the policy, which was 
as follows: “It is expressly warranted that the insured shall take 
an inventory of the stock hereby covered, at least once a year, and 
shall keep books of account correctly detailing purchases and sales 
of said stock, and shall keep all inventories and books securely 
locked in a fireproof safe, or other place secured from fire, in said 
store, during the hours said store is closed for business. Failure to 
observe the above conditions shall render a forfeiture of all claims 
under this policy.” 

The plea alleges that a failure on the part of the insured to com- 
ply with this provision was intentional, and for the purpose of de- 
frauding appellant. 

2. That plaintiff, in making his proof of loss, knowingly, willfully, 
and corruptly swore falsely, in stating there was no incumbrance on 
said property. 

3. That after the fire on which the loss was based, the plaintiff re- 
fused our request to produce his books for inspection, as required 
by the policy. 

A demurrer was interposed to these pleas, both general and 
special; special cause of dewurrer setting forth as to the first plea, 
that it did not allege one year had elapsed after the issuing of the 
policy before the fire occurred, and that the assured had a full year 
in which to take such inventory. 

Demurrer to second plea insisted that the matter therein alleged 
as to the false swearing was -not material, under the provisions of 
the policy; that no forfeitures were declared by the defendant, on 
account of the matters set up in these pleas, and that they amount 
to the general issue. The demurrer was sustained, on which ruling 
appellant assigns error. Judgment was rendered in the Circuit 
Court of Massac County against the defendant for $1,000. On ap- 
peal to the Appellate Court, of the Fourth District, the judgment 
was affirmed, and on appeal the case is presented to this court. 


Putuies, C. J. 

It is urged by appellee that this court cannot consider this appeal 
for the reason that no motion for new trial, together with an excep- 
tion of defendant to the overruling thereof, is shown in the record. 
No motion for new trial is necessary where the case has been tried 
by the court, without a jury, and in such case it is only necessary 
that the record show an exception to the judgment: I. C. R. R. Co. 
vs. O’Keefe, 154 IIl., 508; Firemen’s Ins. Co. vs. Peck, 126 Ill, 493. 

The only question, therefore, properly presented for the consid- 
eration of this court, is whether or not there was an error in the 
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action of the trial court in sustaining the demurrer to the special 
pleas filed by the defendant. One of the provisions of the policy 
was that the assured should keep books of account correctly detail- 
ing purchases and sales of stock, and should keep all inventories 
and books securely locked in a fireproof safe or other place secure 
from fire, in his store, during the hours when the store was closed 
for business. And it was further provided that a failure to observe 
the above conditions should render a forfeiture of all claims under 
the policy. The provision is a reasonable one, and appellee having 
contracted by his policy of insurance to observe it, it was such pro- 
vision as was necessary to be fulfilled by him, and the failure so to 
do with an intention to defraud the insurance company would result 
in the forfeiture of his contract of insurance. 

In Niagara Fire Ins. Co. vs. Brown (129 IIl., 356), where the same 
clause in the policy issued was in question, it was held by this court 
that such provision had been waived by the agent of the insurance 
company, but inferentially this court held that such a warranty on 
the part of the assured was binding upon him if not waived by the 
company. In this case there was no question of waiver. The plea 
filed by defendant set up as an absolute defense, failure of the in- 
sured to observe this provision of the policy, and a failure on his 
part so to do with an intent to defraud appellant. Whatever the 
proof might have shown, the plea was a proper one. An insurance 
company has a right to require the one it insures, and is carrying on 
mercantile business, to keep books of account correctly detailing 
purchases made by him which make additions to such stock, and 
also books which show sales decreasing the amount of such stock, 
and that he shall keep such books in a secure place, ready to be 
produced in the event of a loss by fire, so that the amount of his loss 
can be readily ascertained. This provision is not unreasonable, and 
where the insured, with a full knowledge of the conditions of the 
policy, enters into a contract of this character, it is a provision with 
which he must comply. A plea setting up a failure on the part of 
the assured to comply with a reasonable provision of this character 
is a proper plea, and presents, when established, a defense in bar. 

Another plea set forth as a bar to the action that the insured re- 
fuse to sukmit his books and invoices for examination when re- 
quested. This plea was based upon one of the conditions of the 
policy to which the plaintiff assented. All the insured was entitled 
to recover in the event of a loss was pay for goods actually de- 
stroyed. Books of account and invoices are the only means in most 
cases of arriving at such amount, or the liability of the company. 
Where an insurance policy makes it incumbent on the insured in 
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the event of a loss to produce his books or invoices for examination, 
he must comply with such provision or he cannot recover: Jube vs. 
Insurance Company, 48 Babb, 412; Haff vs. Insurance Company, 4 
Johns, 132; O’Brien vs. Insurance Company, 63 N. Y., 108; Phillips 
vs. Insurance Company, 14 Mo., 220; Bonner vs. Insurance Com- 
pany, 13 West, 677; Harris vs. Insurance Company, 35 Conn., 310; 
Thomas vs. Insurance Company, 47 Mo. App., 169. 

It is urged by appellee as a reason for not complying with this 
provision that he kept no books of account, but that is not a suffi- 
cient legal avoidance of this condition. A policy of insurance is 
merely a contract between the insurer and the insured, whereby the 
insurer contracts under certain conditions to pay to the insured in 
the event of a loss a certain amount of money, and the insured on his 
part contracts to observe certain conditions and provisions in the 
poliey or contract of insurance. If the insured seeks to recover on 
the ground of a loss under the conditions of the policy of insurance, 
he must also show he has observed the conditions imposed upon 
him, or show some waiver thereof upon the part of the insurer, or 
some sufficient reason why such conditions imposed upon him have 
not been complied with. In this case the insured obligated himself 
to produce his books of account and invoices, so that in the event of 
loss the insurance company might have before it evidence of the 
amount of loss sustained by him. This condition contracted by him 
to be observed was a reasonable one, and a failure on his part so to 
do without some excuse therefor, presented a sufficient defense by 
appellant, which it could only set up by way of special plea. The 
plea of the appellant, therefore, which set up this defense was « 
proper one, and the demurrer to it should have been overruled. 

It is unnecessary to discuss errors assigned on the sustaining by 
the trial court of the demurrer to other special pleas, as those dis- 
cussed are conclusive. The demurrer to the special pleas should 
have been overruled, and for the error of the trial court in sustain- 
ing the demurrer and of the Appellate Court of the Fourth District 
in affirming the judgment of the Circuit Court are each reversed, 
and the cause remanded to the Circuit Court of Massac County for 
a new trial in conformity with the views expressed in this opinion. 































Alston vs. Phenix Ins. Co. 


SUPREME COURT OF GEORGIA. 


ALSTON 
v8. 


PHENIX INS. CO., oF BROOKLYN.* 


Where a policy of fire insurance covering personal property was issued to a 
partnership, the fact that one member thereof subsequently executed and 
delivered to another member a mortgage on such property did not con- 
stitute such an incumbrance as was contemplated by a stipulation in the 
policy to the effect that it should be void ‘‘if the subject of insurance be 
personal property, and be or become incumbered by a chattel mortgage.” 

An insurance company, which receives in due time papers submitted to it if 
good faith as proofs of loss, should, within a reasonable time, if the same 
are unsatisfactory, direct the attention of the parties presenting such 
papers to any defects which it claims exist therein; and where a com- 
pany, without doing this, or pointing out the alleged defects, retains the 
papers so submitted until they are, under a notice to produce, brought 
into court by it on the trial of an action upon the policy, the company 
will be held to have waived any objection to the sufficiency of such papers 
as proper proofs of loss. 

In view of the entire evidence contained in the record of the present case, it 
was error to grant a nonsuit, but the various issues involved should have 
been submitted to a jury. 


J. Z. Foster, C. D. Puiires, and Enocn Faw, for Plaintiff in Error. 
Gtenn, Staton & Paiies and Cray & Buair, for Defendant in Error. 


Simmons, C. J. 

From the record it appears that in January, 1894, William Alston 
& Sons, a partnership, applied for and obtained from the Phenix 
Insurance Company a policy of insurance upon their stock of goods, 
and on April 2, 1894, T. P. Alston, one of the sons, executed and 
delivered to his father, William Alston, senior partner, a mortgage 
on the entire stock of goods insured. This mortgage was recorded 
in the clerk’s office on the 6th day of April, in the same year, and on 
the 23d of the same month and year it was canceled on the records 
in the clerk’s office. On May 1 or 2, 1894, the firm was dissolved, 
the father and the younger son retiring, and leaving T. P. Alston, 
the present plaintiff in error, the surviving member; and to him, 
with the consent of the company, they, on May 8th, transferred 
their interest in the policy of insurance. In the following July the 
fire occurred by which the goods were greatly injured or destroyed. 
The insurance company refused to pay the loss,and Alston brought 
his action against it to recover the same. After the close of the 
~®* Decision rendered, Feb. 15, 1897. Syllabus by the Court. 
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plaintiff's evidence, the defendant moved for nonsuit upon the 
ground that the plaintiff had “violated the contract of insurance, in 
that be had given a mortgage on the property alleged to have been 
injured,” and upon the further ground that he had “violated the 
contract of insurance, in that he did not furnish an itemized and 
specitic statement of loss to defendant company, in compliance with 
said policy of insurance.” This motion was granted by the trial 
judge, and plaintiff excepted. 

1. The policy of insurance contained many conditions, which, if 
violated by the insured, rendered the policy void. Among these 
conditions was the following: “If the subject of insurance be per- 
sonal property, and be or become incumbered by a chattel mort- 
gage.” This is a reasonable requirement in a policy of fire insur- 
ance; and when the insured accepts a policy with this condition in 
it, and commits a breach of the condition, he should not be allowed 
to recover in case the property is destroyed by fire. As far as we 
can ascertain, this seems to be the universal holding of the courts, 
both Federal and State. The making and delivering of a mortgage 
upon insured property is regarded as a “moral hazard.” It tends 
to lessen the interest of the mortgagor in the safety and preserva- 
tion of the property. When a person insures property which is in- 
cumbered, or which he afterwards incumbers, “ there will sometimes 
exist a dangerous temptation to withhold protection to such a de- 
gree as to invite accident, and this may frequently be done without 
conscious intent of wrongdoing on the part of the insured. This 
fact is always recognized by insurance companies; and, as the suc- 
cess of their undertakings is not based on the exceptional, but the 
general, principles of business morality, their purpose is to fix rela- 
tions under the contract that will create no motive on the part of 
the insured for the commission of crime:” Ostr., Ins., § 84. The 
main object seems to be not to permit the insured to do an act with- 
out the consent of the insurer which will tend to increase the hazard 
or risk by lessening the interest of the insured in the preservation 
of the property. These being the reasons, or some of them, for the 
condition in this policy, does the fact that one partner gave a mort- 
gage to another partner upon the goods insured render this policy 
void? Each partner has a general interest in all the partnership 
assets, and this interest is undivided. When, therefore, one partner 
gives to another a mortgage on the whole of the property of the 
partnership, his interest is not lessened for its safety and preserva- 
tion, and it is as much his interest to preserve it from’ accident or 
destruction as if he had not given the mortgage. The interest of 
the other partner, the mortgagee, is not lessened or increased in the 
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partnership property by his receiving the mortgage. Both partners 
have the same interest in the protection and preservation of the 
property. The reason for the rule not applying, the rule itself 
should not be followed. It will be seen on an examination of the 
mortgage that the mortgagor did not encumber his undivided in- 
terest in the partnership property, but gave a mortgage upon the 
whole of it, which not only included the interest of the mortgagor, 
but also that of the third partner. One partner certainly cannot 
give a valid mortgage upon the whole property of the partnership 
to secure his individual debt without at least obtaining the consent 
of all the partners. We, therefore, think that this was not such a 
mortgage as was contemplated by the parties at the time this policy 
was issued, or that it was not such a mortgage as was contemplated 
even by the company when it inserted this clause in the policy. 
The mortgage contemplated by this clause in the policy was, in our 
opinion, a mortgage by the partnership, or perhaps a mortgage by 
one partner, with the consent of the others, to a stranger,—to a 
mortgagee who has no interest in the partnership assets. When 
this is done, the reason and the rule apply. While we have been 
unable to find any decided case arising under this clause of policy 
where one partner gave a mortgage to another upon the partnership 
property, we have found many cases upon the clause in the policy 
forbidding alienation. These cases hold that the sale of his inter- 
est by one partner to another does not vitiate the policy. The 
principle applied in these cases in regard to the sale by one partner 
to another is, in our opinion, applicable to a mortgage by one part- 
ner to another, if the mortgage should be treated as valid and 
binding between the parties. Upon the subject of alienation be- 
tween partners, see 1 May, Ins., § 279, and the cases there cited. 
We have examined most of the cases cited, and they fully sustain 
the text. 

2. The record discloses that, after the fire, Alston, the insured, 
endeavored to comply with the requirements of the policy in regard 
to the proof of loss. He gave the notice of the fire and loss, and 
within less than thirty days after the fire he made out a schedule of 
the goods which he claimed had been destroyed or injured, with the 
cash value of each class of goods opposite thereto. The schedule 
did not contain the quantity and cash value of each item of the 
stock, and the amount of loss thereon, as required in the policy, but 
gave the names of the articles injured or destroyed, with their values, 
thus: “Sugar, $25; loaf sugar, $7; brown sugar, $10; dried fruits, 
$17; chewing tobacco, $101,” etc. He also furnished an inventory 
of the goods which had been made out in compliance with the terms 
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of the policy. These papers were forwarded to the company. The 
company received them, and kept them until the trial of the case, 
when it produced them under notice served upon it by the plaintiff. 
The correspondence between the plaintiff and the agents of the com- 
pany shows that the former was willing and anxious to comply with 
the terms of the policy, that he acted in entire good faith in endeav- 
oring to comply therewith. It shows that he wrote several letters 
to the company or its agents, complaining of the delay in settling 
his loss, and proposing, if he had not fully complied with all the re- 
quirements of the policy, to do so if the agent would point out the 
deficiency or defect in the papers. Neither the company nor its 
agents did this. They simply referred him to the policy, informing 
him that they neither admitted nor denied liability, but referred 
him to the counsel of the company. While we think that the insured 
did not fully comply with the requirements of the policy in making 
out his schedule, yet we do think the record shows that he made a 
bona fide attempt—that is, a fair effort—to do so; and we think, 
under the facts of this case, that the insurance company, after re- 
ceiving this attempted proof of loss, if it was unsatisfactory, should 
have returned it to the insured within a reasonable time, pointing 
out the defects and deficiencies therein, so that he might have had 
an opportunity of correcting or supplying them. Good faith on its 
part, and a desire for fair dealing towards the insured, demanded 
this of the company, even though it had a good defense upon the 
real merits of the case. Instead of doing this, the company kept 
the papers until forced to produce them in court, without ever giving 
the insured any notice of any defect in the proof of loss more than 
to refer him to the terms of the policy. We therefore think the 
company should be held to have waived the sufticiency of the proof 
of loss. 

3. In view of the entire record in the case now before us, it was 
error to grant a nonsuit. Judgment reversed. 

Fish, J., not presiding. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


SUPREME ASSEMBLY, ROYAL SOCIETY OF GOOD FELLOWS, 


v8. 


McDONALD.* 


® 

In an action upon a benefit certificate issued by a society organized for social 
purposes and for the accumulation of a widows’ and orphans’ fund, guar- 
antying the payment of a certain sum on the death of a member in good 
standing. the same rules of pleading and evidence will be applied as in 
an action upon an ordinary life-insurance policy, as far as applicable. 

A church register of baptisms, even when kept under circumstances which 
render it admissible as evidence, is proof only of the fact of baptism, and 
not of the age of the person, unless the age is at the same time duly re- 
corded in the register. 


When a society seeks to avoid liability upon a benefit certificate on the ground 
that the member failed to pay an assessment within the time required by 
its constitution and laws, the burden of proof rests upon the society to 
establish the failure; and such a defense should be specially pleaded, al- 
though the plaintiff has in general terms alleged compliance with all the 
rules, regulations, and demands of the society. 


defense, by a society, of forfeiture of benefits because of the nonpaymeut 
of an assessment at the time when due, will not be sustained unless it is 
first proved that the member charged with default had notice of the as- 
sessment in the way prescribed by the constitution and by-laws of the 
society. 
W. Hour Apaar, for Plaintiff in Error. 
Auten L. McDermort, for Defendant in Error. 
Nixon, J. 
The plaintiff in error is a corporation organized under the laws 
of the State of Rhode Island, with power to institute and grant 
charters to subordinate assemblies in other States. In pursuance 
of such authority, a subordinate assembly was established in Jersey 
City, in this State. One of the objects of the corporation is to cre- 
ate a “ widows’ and orphans’ benefit fund,” from which, upon the 
death of any member in good standing, a sum not exceeding $3,000 
is to be paid to such member’s family, as he may direct. To con- 
stitute this fund, an initiation fee is-paid by the members, who also 
become liable, upon the death of a member, to an assessment; the 
amount of the initiation fee and the subsequent assessments vary- 
ing according to the age of the member, reckoned by a table of rates 
fixed by the constitution and laws of the supreme assembly. No 
person over fifty-six years of age or under eighteen is eligible to mem- 
bership. One John McDonald,a citizen of New Jersey,became amem- 
ber of this corporation by initiation in the subordinate assembly insti- 
tuted at Jersey City,having first complied with all the requirements of 
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the constitution, rules, and regulations of the society, and received 
from the corporation a certificate entitled “ Royal Society of Good 
Fellows’ Benefit Certificate,” for the sum of $3,000, payable to Eliza 
McDonald, his wife, upon satisfactory evidence of his death, pro- 
vided he remained in good standing in the order at the time of his 
death. The certificate is dated December 23, 1886, and duly attested 
by the officers of the supreme assembly. On the 15th of November, 
1893, John McDonald died, and due proof of his death, as required 
by the laws of the society, was furnished to the supreme assembly. 
Payment of the $3,000 stipulated in the benefit certificate being re- 
fused, Eliza McDonald, the widow and beneficiary, brought suit, and 
recovered judgment for that amount. The plaintiff in error, at the 
trial below, rested its defense upon two grounds, insisting—First, that 
John McDonald, in his written application for membership, falsely 
and fraudulently represented that he was under the age of fifty-six 
years; and, second, that he afterwards failed to pay one of the death 
assessments within the time prescribed by the constitution and laws 
of the society, and thereby was suspended at the time of his death 
from membership, and had forfeited all rights conferred by the 
benefit certilicate. 

The nature of the contract entered into by the parties to a benefit 
certificate such as was held by McDonald at the time of his death 
was stated by Justice Depue in the case of Holland vs. Supreme 
Council (54 N. J. Law, 490), in which the learned judge said: “ The 
contract of the association with its beneficiary members is made up 
of the application for such membership, the certificate issued (which 
is an acceptance of the application), and the charter, constitution, 
and by-laws of the society, and in its construction and effect does 
not differ essentially from an ordinary policy of insurance.” There- 
fore, by the well-settled law relating to life-insurance policies, any 
false statement as to age in the application for membership, whether 
willfully or ignorantly made, whereby the insuring corporation was 
induced to make a contract it otherwise would not have made, or 
any failure by the insured to perform the obligations assumed by 
him in the contract, would be a sufficient bar to any action upon a 
certificate such as McDonald held. Article 3 of the constitution 
and laws of the supreme assembly declares that only those who are 
between the ages of eighteen and fifty-six years can become mem- 
bers. In the contention at the trial below that John McDonald was 
above the latter age when admitted, the plaintiff in error offered 
the deposition of one Peter Quinn, which was excluded by the trial 
judge from the consideration of the jury. The exclusion of this de- 
position is assigned for error. It was taken at Stewartstown, [re- 





1898.] Sup. Ass’y Royal Soc. of Good Fellows vs. McDonald. 83 


land, by James B. Taney, United States Consul at Belfast, who was 
duly commissioned for that purpose. Peter Quinn, the deponent, 
was the parish priest at Stewartstown, and was asked to produce, 
and did produce, the registry of baptisms of his parish, which, as 
he deposed, came into his possession when he assumed charge of 
the parish, and of which he has since had the custody. From this 
book, in answer to certain questions, he proceeded to read extracts 
giving the dates of baptism of certain children of Hugh and Sarah 
McDonald, the parents of John McDonald. But the name of John 
McDonald dces not appear by this deposition to be upon the regis- 
ter at all, and the only probative effect it could have upon the ques- 
tion of his age is merely inferential, from the relative ages of other 
members of the family, reputed to be older or younger, for only the 
date of their baptism was recorded. It is a well-settled rule that a 
parish register showing only the date of a child’s baptism is not evi- 
dence of the date of its birth or its identity. The rule as to when 
the registry book itself is admissible does not seem so clear. In 
the case of Childress vs. Cutter (16 Mo., 24), it was held that 
“ church registers are not admissible in evidence, except by statutory 
provision, unless the law of the country or State in which they are 
kept recognizes them as documents of an authentic and public 
nature.” In the case of Hunt vs. Order of Chosen Friends (64 
Mich., 671), the supreme court stated a somewhat different rule, and 
held that a sworn and examined extract from the parish record of a 
Catholic church, showing the baptism of the deceased party, and 
reciting the names of the parents and their description, and a state- 
ment of the age of the person baptized, supported by evidence of 
the priest that such a record was required by the rules of the church, 
* which record is thirty years old, is admissible as evidence of age. 
Applying either of the above tests of admissibility, the incompe- 
tency of the deposition in question becomes apparent, for it fails to 
show by what law or authority the registry was kept, or by whom 
kept; neither does it state to what religious denomination the church 
at Stewartstown belongs. There was no error in excluding this 
deposition from the consideration of the jury. 

Further error is alleged because the trial judge charged the jury 
in the following language: “Now,there is one part of this case that 
the court has concluded to deal with in such way that there will 
remain no difficulty in your mind about it. It is contended here 
that he was not a member in good standing at the time of his death, 
in that he had not paid all the dues and assessments in the by-laws 
to be paid by him. The court has concluded to direct you not to 
consider that defense at all. As I perceive it here, that defense is 
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not made out. The contention is not supported by any evidence, 
and the court directs you that you need not give that matter any 
consideration.” In this action, as appears by the record, the plain- 
tiff alleged the performance of all conditions precedent generally, 
and the plaintiff in error pleaded the general issue, and pleaded 
specially only the alleged misrepresentation as to age. At the trial, 
the defense was also made of the nonpayment of a death assessment 
within the time prescribed by the constitution and laws of the so- 
ciety. Section 126 of the practice act of this State requires such a de- 
fense to be specially pleaded. It has also been heldin many cases that, 
unless the claim of forfeiture is specially pleaded, no such defense 
can be maintained at the trial: Bittinger vs. Insurance Co; Gray vs. 
Supreme Lodge, 118 Ind., 293. But, leaving out of consideration 
any technical questions, it appears by the record that this part of 
the defense was based entirely upon some entries made in a book 
belonging to John McDonald, and purporting to be payments of as- 
sessments to the defendant corporation. There are twelve such 
payments recorded in the book, only one of which, the first, is al- 
leged to have been made after the expiration of the time when due. 
But that the assessment was overdue is not proved by this book, for 
the same column which shows this one assessment to have been paid 
some eight days too late also shows two others to have been paid 
before they had been called. One assessment entered in this book 
as called October 15th, is entered paid October 14th; and another 
called November 15th, and paid November 6th. The book, there- 
fore, failed entirely to prove the actual dates of assessments and 
payments. All the payments were received by one L. D. Kay, but 
by what authority does not appear. Law 3, § 1, of the constitution 
of the supreme assembly directs that each member shall pay his as- 
sessment to the subordinate assembly, and this one in question may 
have been paid to the assembly in due time. It further appears by 
this book that, within five months after this alleged default, eleven 
other assessments were paid by McDonald and received by the. 
plaintiff in error. Law 7, § 1, of the constitution of the supreme 
assembly provides for the reinstatement of any member suspended 
for nonpayment of an assessment; and, if there had been sufficient 
proof of the nonpayment in due time of this one, the receipt of 
eleven subsequent assessments would create the legal presumption 
of reinstatement to membership, there being no evidence to the con- 
trary: Hoffman vs. Supreme Council, 35 Fed., 252; Supreme Lodge 
vs. Johnson, 78 Ind.,110. There was no book or record or officer 
of either the supreme or subordinate assembly produced to show 
that all the payments recorded in this book were not legally made 
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and duly received by the plaintiff in error, and, if not so made and 
received, the evidence to the contrary was in their possession. 

Another fatal defect in this defense on the ground of forfeiture 
for the nonpayment of a death assessment within the required time 
is the failure to prove that the defaulting member had notice that it 
was due. Proof of notice is essential to sustain such a defense: 
Bac. Ben. Soc., § 379; Supreme Lodge vs. Johnson, 78 Ind., 110; Aid 
Soc. vs. Helburn, 85 Ky., 1. The form of notice and the manner of 
giving it may be determined by the rules of the society, but some 
form of notice must be given, or there can be no default. The con- 
stitution and laws of the supreme assembly recognize this right to a 
notice of each assessment; and section 2 of law 3 provides that 

Each subordinate assembly may, at its option, provide for notification of its 
members of the assessment calls, which may be by written or printed notice, 
or by a newspaper containing the supreme secretary’s notice, and may be 
mailed or personally delivered to the members of the assembly. 

But there is no evidence whatever that notice of this assessment, 
default in the payment of which is alleged, was ever given to 
McDonald, either in writing or by printed notice,or that a newspaper 
containing the supreme secretary’s notice was either mailed or person- 
ally delivered to him. There isno allegation of default by McDonald 
in the payment in due time of any other assessment than the one in 
question during the almost seven years of his membership in this 
society, and at the time of his death he continued to hold the benefit 
certificate originally issued to him by the supreme assembly. In 
Tobin vs. Aid Soc. (72 Iowa, 261), the court held that “in an action 
upon a certificate of membership in a mutual aid society, where the 
society sought to avoid liability on the ground that the member 
failed to pay an assessment stipulated in the contract, the society 
had the burden to establish such failure, notwithstanding the plain- 
tiff in general terms had alleged compliance with the contract.” 
The same rule is also stated in Hodsdon vs. Insurance Co., 97 
Mass., 144. 

There was no error in directing the jury that the defense that 
McDonald was not in good standing at the time of his death was not 
made out, and that the contention was not supported by any evi- 
dence, and that they need not give the matter any consideration. 
Having reached this conclusion, it is not necessary to review the re- 
maining assignments of error, for they are only the corollaries of the 
one last considered, and must fall with it. We find no error in the 
record, and the judgment should be affirmed. 
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SUPREME COURT OF OREGON. 


BAKER 
vs. 
STATE INS. CO.* 


The popetty was described in the complaint as lots 27 and 28, block 8, in 
Harlington addition to Mt. Tabor. There was no such place, but accord- 
ing to the proof they were as numbered in Harlem addition to East 
Portland. 


Held, That the variance was not fatal. 


The insured held possession under a contract for a deed which had been fully 
performed up to date. 


Held, That the insured was the sole owner, and the title was in her name 
within the meaning of the policy. 


An erroneous statement as to value of the property unless fraudulent will not 
vitiate the policy. 


W. T. Sater, for Appellant. 

Geo. H. Wituiams, for Respondent. 

WoLvertTon, J. 

This is an action upon a policy of insurance, to recover a fire loss 
of $400 on a dwelling and $200 on household furniture. The de- 
fense interposed is: That plaintiff, by her written application, and 
as an inducement for the issuance of the policy of insurance, made 
answers to certain inquiries touching the value of the building and 
land upon which it is situate, and the ownership and title of the land, 
in substance as follows :— 

Question. What is the actual cash value of your land and the buildings 
thereon? Answer. One thousand dollars. Q. Are you the sole and undis- 
puted owner of said lands and property to be insured? A. Yes. Q. Is the 
title to the land on which said buildings are situated in your name. A. Yes. 

That by the terms of the application the plaintiff agreed that each 
of said questions was correctly answered, and that such valuations 
and statements were true, and a warranty upon her part, and that 
the acceptance of the risk and the issuance of the policy should be 
based solely upon such application, but that she answered falsely, 
in disregard of such conditions, whereby she has suffered a breach 
of the warranty, and thus rendered the policy void. The property 
insured is described in the policy as “situated on and confined to 
the premises now actually owned and occupied by the assured, to 
wit, lots 27 and 28, block 8, in Harlington addition to Mt. Tabor, 
Multnomah County, Oregon,” and itis described in substantially the 
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same manner in the complaint ; but the evidence shows that the 
premises upon which the dwelling was located are correctly de- 
scribed as lots 27 and 28 in block 8, Harlem addition to East Port- 
land, and it was further shown, over the objection of defendant, 
that there was no such place as “Harlington addition to Mt. 
Tabor.” 

Upon this state of the record, it is first contended that there is a 
complete and fatal variance between the pleadings and the proof, 
touching the description of the property covered by the policy of 
insurance, by reason whereof plaintiff is not entitled to recover. 
The objection goes to the identitication of the locus in quo of the 
dwelling, and it is not a question whether the description is sufficient 
to carry title, or to identify property conveyed or transferred. It is 
never necessary, in insuring property, that the locality be fixed or 
established by such technical legal descriptions as are usually em- 
ployed in conveyances of title ; and it is not infrequently the case 
that insurance companies employ maps, for convenience in the des- 
ignation and location of buildings and property for insurance pur- 
poses, which have no sort of reference to any public or legal surveys 
or plats, and descriptions by reference thereto are accounted suffi- 
cient. As it pertains to the location, and the question whether the 
loss is within the policy, the evident intention of the parties, to be 
gathered from the language used, in connection with the nature of 
the property and the uses and purposes to which it is devoted, will 
prevail: 1 Wood, Ins., § 47. And it has been held in California 
that, if enough of the description is true to identify the property, 
other portions of it which are false may be disregarded, when the 
question is merely what property was insured: Hatch vs. Insur- 
ance Co., 67 Cal., 122, 2 May, Ins., § 420a. Omitting and disregard- 
ing all reference to “Harlington addition to Mt. Tabor,” or to any 
subdivision thereof, we think there is enough left to identify the 
property insured ; and it was pertinent to show that there was no 
such addition, but that Harlem addition to East Portland was the 
one to which reference should have been made. There would be 
left the following description, viz.: “A frame dwelling house sit- 
uated on and confined to premises now actually owned and occu- 
pied by the assured;” and this is sufficient for the purposes of the 
insurance, and for a recovery in case of loss. There was a latent 
ambiguity, and the evidence offered was competent to explain it. 

It appeared from the testimony that plaintiff was not the owner 
in fee of the land upon which the dwelling was situated at the time 
the insurance was effected, but that she held a contract with the 
owners of the legal title for a conveyance by good and sufficient 
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deed, conditioned upon her completing payment therefor in certain 
installments and at designated dates; and it is contended that this 
discloses a state of affairs inimical to plaintiffs warranty touching 
the ownership and title. The warranty is, in substance, that plain- 
tiff is the sole and undisputed owner of the lands and property in- 
sured, and that the title to the land is in her name. It goes to the 
ownership and title to the land, and the question is, do the record 
and proof show the warranty to be false? For, if they do, the 
plaintiff cannot recover. In Insurance Co. vs. Staats (102 Pa. St., 
529), a purchaser at sheriff's sale subsequent to the purchase, but 
prior to thé delivery of the sheriff’s deed, represented to the com- 
pany that the land was “ owned by the applicant,” and it was held 
that there was no such absence of title in the assured as that the 
representation would affect the validity of the policy. In Insurance 
Co. vs. Dougherty (id., 568), the assured purchased from executors 
a lot of ground upon which there was a building, paid the purchase 
money, received a receipt, and had gone into possession, but prior 
to the execution of the deed she had the building insured. By her 
application she represented that the title to the house and lot was 
in her name, and by the terms of the contract of insurance the 
answers and representations made in the application were taken as 
part of the contract and were warranted to be true; and the court 
held that, as the equitable title to the property was vested, it was, 
for all the purposes of the suit, equivalent to a fee. In Insurance 
Co. vs. Erb (112 Pa. St. 149), it was held that it was not essential 
that the assured should have been invested with the legal title, if 
he was the sole, absolute, and beneficial owner in equity; and this 
under a condition in the policy as follows: “If the property to be 
insured be held in trust or on commission, or be leasehold or other 
interest not amounting to absolute or sole ownership, * * * it 
must be so represented to the company, and expressed in the policy 
in writing; otherwise the insurance, as to such property, shall be 
void.” In Insurance Co. vs. Dyches (56 Tex., 573), it was held that 
where the entire equitable right in or to the land is in the assured, 
and he is in a condition to enforce specific performance, there is no 
breach of the warranty. In Hough vs. Insurance Co. (29 Conn., 10), 
the assured represented by his application that the property in- 
sured was “his house,” and the policy contained a condition that, 
“af the interest in the property to be insured is not absolute, it 
must be so represented to the company, and expressed in the policy 
in writing; otherwise the insurance shall be void.” The legal title 
was, however, in another person, with whom he had at the time a 
parol contract for its purchase for an agreed price, part of which 





1898. } ; Baker vs. State Ins. Co. 89 


he had paid, and he had entered into possession; and it was held 
that his equitable title should be regarded as an absolute interest, 
and, therefore, that the insurance was not void. To the same 
effect is Gaylord vs. Insurance Co., 40 Mo., 15; Swift vs. Insur- 
ance Co., 18 Vt., 305; Pelton vs. Insurance Co., 77 N. Y., 
605; Rumsey vs. Insurance Co., 17 Blatchf, 527; Martin vs. 
Insurance Co., 44 N. J. Law, 490; Bonham vs. Insurance Co., 25 
Iowa, 328, 335. The instructions of the learned trial judge touch- 
ing the question proceeded upon the theory that if plaintitf had con- 
tracted for the purchase of the land upon which the building was 
situated, had gone into possession, and performed on her part all 
the conditions thereof to the date of the application, she should be 
deemed to.be the owner, and for the purposes of the policy the title 
was in her name. This is in full accord with the authorities cited, 
and is, as we believe, the law of the case. The plaintiff, if not in 
default, was the sole and undisputed equitable owner of the lands; 
and, when she answered that the title was in her name, she an- 
swered truly, in the ordinary acceptation of the term. In com- 
mon parlance, the term is used to express ownership, regardless 
of any technical legal import, and absolute equitable owner- 
ship fills the measure of common understanding quite as fully 
as legal ownership. It was not expected that plaintiff should answer 
technically touching her ownership and title, and the construction 
of her warranty ought not to be circumscribed as if she had spoken 
in a technical sense. These conclusions are especially applicable in 
the present case, as it was shown that when the plaintiff made the 
application she produced her contract for the inspection of the 
agent, who wrote out the answers for her, and no doubt they were 
given with special reference to her title as acquired by and through 
the contract. The answer touching the value of the land and 
building involved somewhat the expression of an opinion; and unless 
it is tinctured with fraud, or so widely at variance with the truth as 
that a fraudulent purpose must be presumed, it ought not to ren- 
der the policy void. The honest judgment and opinion of the party 
making such valuation are all that is required: Insurance Co. vs. 
Pickel (Ind. Sup.). The question was submitted to the jury in this 
light, and properly so. The question involved in the motion for 
nonsuit, if it can be urged at all under the pleadings, is necessarily 
disposed of by the foregoing considerations. Judgment affirmed. 
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SUPREME COURT OF NORTH DAKOTA. 


CORNWELL 
vs. 


FRATERNAL ACC. ASS’N OF AMERICA." 


One who has started to hunt prairie chickens with a loaded gun at a season 
of the year when it is unlawful to kill prairie chickens has not, by such 
act, committed the offense of attempting to kill prairie chickens. 


One who hunts for game with a loaded gun cannot be said to have voluntarily 
exposed himself to unnecessary danger by such act, within the meaning 
of the provision in an accident-insurance policy which declares that, for 
injuries sustained by reason of a voluntary exposure to unnecessary dan- 
ger, there can be no recovery. 


Nor is an attempt to scale a bank with a loaded gun in hand a voluntary ex- 
posure to unnecessary danger, within the meaning of such a provision. 


T. A. Curtis. for Appellant. 

P. H. Rourke, for Respondent. 

Coruiss, J. 

From « judgment in favor of the plaintiff, based upon a verdict in 
his favor directed by the court, the appeal in this case was taken. 
The object of the action was to recover the amount due under an in- 
surance policy issued by defendant to the plaintiff. Among other 
provisions, the policy contained one entitling the plaintiff to $1,000 
for the loss of a hand through external, violent, and accidental 
means. The plaintiff lost his left hand by the accidental discharge 
of a gun he was carrying. Only two defenses are relied on. The 
facts do not appear to be in controversy. 

It is first urged that the plaintiff was injured while violating the 
laws of the State. The policy declares that it does not cover injuries 
resulting wholly or partly, directly or indirectly, from violating rules 
or laws of a corporation. We shall assume, for the purposes of this 
case, that this language embraces the laws of this State, and does 
not relate solely to laws of a corporation, and rules of a corporation, 
as is contended by counsel for the plaintiff. What law of this State, 
then, was the plaintiff engaged in the violation of at the time he was 
injured? He had started out with his loaded gun for the purpose 
of killing prairie chickens. To have killed them at that season of 
the year (it being December 12th) would have been a violation of 
chapter 69 of the Laws of 1891. But the plaintiff was not engaged 
in the killing of anything at the time the accident occurred. He 
was climbing a bank, and, his foot having slipped, he caught hold of 
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a limb, and was in the act of drawing himself up by means thereof, 
when in some way the gun was discharged; the contents lodging in 
his left hand, shattering it so terribly that amputation was necessary. 
The only possible ground on which it can be claimed that the plain- 
tiff was violating the laws of this State at the time the gun was dis- 
charged, and that the injyry he sustained resulted from such viola- 
tion, is that he was guilty of attempting to kill prairie chickens. 
Under provision of sections 7693, 7694 (Rev. Codes), an attempt to 
commit a crime is of itself a substantive offense. Section 7693 de- 
clares that 

An act done with intent to commit a crime, and tending but failing to ettect 
its commission, is an attempt to commit that crime ; 

And section 7694 provides that 

Every person who attempts to commit a crime and in such attempt does any 
act toward the commission of such crime, but fails or is prevented or inter- 
cepted in the perpetration thereof, is punishable, where no provision is made 
by law for the punishment of such attempt, as follows, etc. 

It is too clear for discussion that, at the time the plaintiff was in- 
jured, he had not done any act tending to effect the commission of 
the offense of killing prairie chickens out of season. Intent had 
ripened into preparation. But the plaintiff had not, in deeds, 
passed beyond the point of preparation, and entered upon the exe- 
cution of his criminal project. It is impossible to formulate a rule 
which will constitute an unerring guide in assigning to cases which 
occupy the debatable ground their respective places upon one side 
or the other of the line which separates preparation from legal at- 
tempt. The question must, from its very nature, always remain 
difficult of solution. The wisest course for tribunals to pursue with 
respect to it is to deal with each cause as it arises, in the light of a 
few general principles applicable to such cases. We shall content 
ourselves with the statement of our conclusion that the plaintiff had 
not, within the meaning of our law, attempted the killing of prairie 
chickens, although he had formed the purpose to shoot them, and 
had made preparations to accomplish such object. The authorities 
fully sustain our view: Mulligan vs. People, 5 Parker, 105; State vs. 
Clarissa, 11 Ala., 57; Hicks vs. Com. (Va.); Stabler vs. Com., 95 Pa. 
St., 318; State vs. Butler (Wash.); People vs. Murray, 14 Cal., 159; 
1 Bish., Cr. Law, §§ 760, 762, 764; Reg. vs. Cheeseman, 9 Cox, Cr. 
Cas., 103; Reg. vs. Taylor, 1 Fost. & F., 511. 

The second ground of defense is that the plaintiff voluntarily ex- 
posed himself to unnecessary danger. Thé policy provides that it 
shall not cover such injuries as result from voluntary exposure to 
unnecessary danger. There is no merit in this defense, under the 
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facts of this case. It will hardly be insisted that one who, in the 
ordinary way, hunts for game, has by such an act exposed himself 
to unnecessary danger, within the meaning of such a provision in 
an insurance policy. Nor can it be said that the plaintiff voluntarily 
exposed himself to unnecessary danger by assaying to scale the 
bank, or by attempting to draw himself up the bank with his left 
hand, while the loaded gun was held in his right hand. We cannot 
say that this act was one which reasonable men would pronounce 
dangerous. To go through a dense thicket with the hammer of a 
gun raised, and the muzzle pointed towards one, would be to volun- 
tarily expose oneself to unnecessary danger. But ‘no reasonably 
prudent man would have deemed it probable, or even possible, that 
injury would result from scaling a bluff with a loaded gun in hand. 
The danger was a hidden danger. No one can be said to have vol- 
untarily exposed himself to unnecessary danger when no hazard is 
visible to an ordinarily prudent man. He would justly be charge- 
able with having voluntarily exposed himself to unnecessary danger 
who should essay to leap a wide and deep chasm. But no such 
charge could be laid at the door of one who, in the night, should 
unexpectedly walk into an unprotected ditch. The authorities fully 
sustain our ruling upon this point: Keene vs. Association, 161 
Mass., 149; Jones vs. Association (Iowa); Burkhard vs. Insurance 
Co., 102 Pa. St., 262; Association vs. Osborn, 90 Ala., 201; Miller vs. 
Insurance Co., 92 Tenn., 167. See, also, 1 Am. & Eng. Ene. Law 
(2d Ed.), 309; May, Ins., § 409; Indemnity Co. vs. Dorgan, 7:C. C. 
A., 581; Follis vs. Association (lowa); Investment Co. vs. Martin, 32 
Md., 310; Marx vs. Insurance Co.; Sutherland vs. Insurance Co., 87 
Towa, 505. 
The judgment of the district court is affirmed. All concur. 
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SUPREME COURT OF VERMONT. 


GUILTINAN 
vs. 


METROPOLITAN LIFE INS. CO.* 


A servant in a hotel, who as part of his duties at times serves alcoholic bever- 
ages to the guests, is not ‘‘ engaged,” either directly or indirectly, in the 
sale of such beverages. 

Where it was claimed that the policy was procured through fraud, it is not 
improper to charge that the insured must be presumed innocent until 
guilt is proved. 


The burden of proving the falsity of answers in the application is on the de- 
fendant company. They need not plead or prove their truthfulness. The 
company may show their falsity under a general denial, but must indicate 
which of the answers it will contest. 


Barcuetper & Bares and Barber & Darina, for Plaintiff. 
Ditiineuam, Huse & Hownanp and F. C. Arcursatp, for Defendant. 


Tyer, J. 

There was no error in the refusal of the trial court to direct a 
verdict for the defendant. The testimony of Kenyon and other wit- 
nesses called by the plaintiff tended to contradict the testimony of 
Taylor, and it became a question of fact for the jury whether or not 
the insured ever sold any liquor while he was employed at the hotel. 
In answer to questions in the application, the insured stated that he 
was not then, and never had been, directly or indirectly, engaged 
in the manufacture or sale of alcoholic beverages. The court in- 
structed the jury that if he was employed in that house generally to 
do what he was called upon to do from day to day, and as a part of 
that general employment he sold alcoholic beverages to the guests 
as they called for them, he was engaged in the sale of alcoholic bev- 
erages, within the meaning of the contract; but, on the other hand, 
if this was no part of his general business or employment, even 
though he did occasionally, out of his ordinary line of duties, by 
direction of his employer, or otherwise, furnish the guests with in- 
toxicating liquors, and take pay for them, he was not engaged in 
such sale, within the meaning of the contract. This instruction was 
correct. The word “engaged,” as used in the application, means 
“ occupied,” and does not relate to an occasional act outside of a 
regular employment, and the obvious purpose of the question was 
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that the defendant might be informed whether or not this was the 
applicant’s occupation. The defendant could have no interest to 
ascertain whether the applicant, as a servant of the hotel, was 
occasionally called upon to furnish liquor to a guest. 

The defendant charged that the insured obtained the policy of in- 
surance by fraud. Therefore the instruction of the court that the 
insured was entitled to the presumption of innocence was correct: 
Childs vs. Merrill, 66 Vt., 302. 

The remarks of the plaintiff's counsel upon the conduct of the de- 
fendant in resisting payment of the policy were justified by the 
evidence, and the exception is not sustained. 

It was “declared, agreed, and warranted” by the applicant, in 
his application, that his answers and statements were full and true, 
and should be the basis and become part of the contract of insur- 
ance. It was recited in the policy that the defendant’s promise to 
pay the legal representatives of the insured the sum of $2,000 was 
made in consideration of the answers and statements contained in 
the printed and written application, which by the terms of the policy 
were made warranties, and a part of the contract. This part of the 
policy is-set out in the declaration, which also recites the condition 
in the policy that if any statement contained in the printed and 
written application therein referred to were not true, or if any of 
its conditions were not observed, the policy should thereupon be- 
come void. The declaration alleges that upon the written applica- 
tion of the insured the defendant made and delivered to him a 
policy of insurance upon his life, and thereby, in consideration of 
the answers and statements contained in the application, insured his 
life for $2,000, and agreed to pay that sum to his legal representa- 
tives upon proof of his death. It alleges the payment cf all pre- 
miums, the death of the applicant, prouf of death, defendant’s ac- 
ceptance of the proof, a tender of the policy, and demand and 
refusal of payment. It does not allege that the applicant’s answers 
and statements in his application were true, nor that he in his life- 
time performed all the conditions of the contract by him to be per- 
formed. The defendant raised the issue in its notice that it was not 
liable to pay the amount of the policy, for the reason, as it alleged, 
that certain answers and statements made by the insured in the ap- 
plication in respect to his personal habits, and in respect to diseases 
with which he and certain relatives had been afflicted, were untrue. 
The application contains a great number of questions that were an- 
swered by the insured, many of them relating to his occupation, to 
his past and present physical condition, and to his habits in respect 
to the use of stimulants and narcotics, about which he must have 





1898. | Guiltinan vs. Metropolitan Life Ins. Co. 95 


had personal knowledge, and many others relating to diseases with 
which his relatives had been afflicted, as: “Has either of your 
parents, brothers, sisters, grandparents, uncles, or aunts, now or 
ever had consumption, cancer, gout, scrofula, diabetes, rheumatism, 
epilepsy, insanity, or other hereditary diseases?” about which he 
may or may not have had personal knowledge, and yet all answers 
were warranted to be true. Was it necessary for the plaintiff to 
allege and prove the truth of these numerous answers? The rules 
of law that have been laid down relative to actions upon insurance 
contracts of this kind are not in harmony. The cases cited on the 
brief of defendant’s counsel, hold, in effect, that, whether the terms 
used are affirmative or negative, the warranty is a condition prece- 
dent, and that its performance must be averred and proved by the 
party seeking to recover upon the contract. It is apparent that 
the enforcement of this rule would defeat a recovery in very many 
cases. After the lapse of years it might be impossible for the 
administrator to prove affirmatively that the assured never had 
asthma or bronchitis, or that he never consulted any other physi- 
cian than his usual medical adviser. The answers may have been 
strictly true, and yet a failure to prove the truth of one so unim- 
portant as that last suggested would defeat a recovery. It is the 
purpose of the law to give effect to contracts honestly made, rather 
than to defeat them. To avoid the unjust results of this rule, it was 
held in Sweeney vs. Insurance Co. (R. I.), in an action where the 
application and policy were like the ones in this case, that the an- 
swers constituted warranties, so far as they rested upon the appli- 
cant’s own knowledge, without deciding whether statements that 
obviously could not lie within his knowledge were warranties or 
not. The court cites Jeffries vs. Insurance Co. (22 Wall., 47), which 
holds that when the statements are made warranties they must be 
proved; that a party cannot recover upon a conditional contract 
until he shows that he has complied with its conditions: On the 
other hand, in Insurance Co. vs. Ewing (92 U. S., 377), it was said 
by Justice Miller that, if the insurer knew or believed that any of 
the statements were untrue, it was no hardship for it to single out 
the answer the truth of which he proposed to contest, and if he had 
any reasonable ground to make such an issue, to show the facts on 
which it was founded; that the plaintiff must prove the issuing of 
the policy, payment of premiums, death of the assured, proof of 
death, and general performance of conditions; but to say that, be- 
cause all answers are warranties, the truth of every one must be 
proved, would be manifestly unreasonable. In Benjamin vs. Asso- 
ciation (44 La. Aun., 1017), the. modern rule is stated to be that the 
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defendant carries the burden of proving such defenses, which in- 
volves the necessity of specially pleading them, and numerous cases 
are cited in support of the rule,—among them: May, Ins., § 591, 
and 2 Wood, Ins., § 522. Cooke on Life Insurance (sections 14, 93, 
123) says that this is the prevailing rule, though this and many of 
the established principles of the law of life insurance are in direct 
contrariety to the rule requiring allegation and proof of the per- 
formance of conditions precedent. In the able opinion of the 
Louisiana court, after citing the above works on Life Insurance, 
and many decided cases, it is said: “ Finally, this court, in a line of 
decisions, has maintained the principle announced by Mr. Arnould 
in his work on Insurance, that, as relates to policies of insurance, 
‘all matters in confession and avoidance, including not only those 
by way of discharge, but those also which show the transaction to 
be void or voidable, on the ground of fraud or otherwise, shall be 
specially pleaded: 2 Arn., Ins., 1287.” The cases cited on the brief 
of the plaintiffs counsel generally support this statement of the law, 
notably, Spencer vs. Insurance Ass’n, 142 N. Y., 505; Insurance Co. 
vs. Rogers, 119 Ill., 474; Price vs. Insurance Co., 17 Minn., 497. In 
the present case we hold that, upon reason and authority, the plain- 
tiff was not bound to raise an issue in respect to the truthfulness of 
the answers of the insured. It was a matter of defense, which by 
our statute could be made under the general issue; but it was the 
duty of the defendant to point out in evidence which of the numer- 
ous answers it should contest, and the burden was upon it to 
establish their untruthfulness. Judgment affirmed. 
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SUPREME COURT OF INDIANA. 


STATE BOARD OF TAX COMMISSIONERS 


v8. 
JOHN H. HOLLIDAY et at.* 


The power of taxation is sovereign and belongs exclusively to the legislative 
department of the Government. 


A constitution provision recites that the Legislature shall provide by law for a 
uniform and equal rate of taxation and shall prescribe such regulations as 
shall secure a just valuation for taxation of all property both real and per- 
sonal except only such for municipal, educational, literary, scientific, re- 
ligious or charitable purposes as may be specially exempted by law. 

Held, That the provision is a limitation on the power to tax and where the 
Legislature has not exercised its power, no other State department can 
supply the omission. Where no such regulation regarding a certain class 
of property has not been prescribed it cannot be taxed. : 


Held, That where no provision has been made for taxing life policies by the 
Legislature and norules prescribed for determining their values, assessors 
cannot supply the deficiency by listing such policies and adopting rules 
based on their assumed cash or surrender values. 


Held, That the absence of any legislative provisions for this purpose and the 
fact that such policies have never before been listed indicated that the 
Legislature did not intend they should be taxed. 


Held, That life policies are not subject to taxation in Indiana. 


McCasz, J. 

This suit was brought by the appellees for themselves, and on he- 
half of many other persons, citizens of Indiana, similarly situated, 
who, it is alleged, are too numerous to be brought before the court, 
the object of which was to enjoin the listing and valuing of life- 
insurance policies for taxation, held by appellees. The defendants 
filed an answer of general denial only, and the issues thus formed 
were tried by the court, resulting in a finding for the plaintiff, and 
upon such finding the court rendered judgment and decree perpetu- 
ally enjoining the defendants from listing and causing to be listed 
for taxation paid-up life-insurance policies and non-forfeitable and 
partly paid-up life-insurance policies held by appellees, and by each 
and all of those for whom this suit is brought and prosecuted; the 
defendants’ motion for a new trial having been overruled. From 
this judgment the defendants have appealed, and assign for error 
that the complaint does not state facts sufficient to constitute a 
cause of action, and that the court erred in overruling the defendants’ 
motion for a new trial. 

The other defendants named in the complaint and included in the 
decree, in addition to the State Board of Tax Commissioners, are the 


*Decision rendered, Jan. 12, 1898. 
VoL. XXVII.—7. 





98 Supreme Court of Indiana. [ Feb., 


auditor and assessor of Marion County and the assessors of the 
several townships of suid county. 

After stating that the appellees hold, each, a life-insurance policy 
issued by the appellee, the New York Life Insurance Company, a 
minute description of the terms and conditions of the policies so 
issued by said company is given. Among other things, it is alleged 
that the New York Life Insurance Company is a corporation, organ- 
ized under the laws of the State of New York, and has been engaged 
in the life-insurance business ever since its organization, and has 
been engaged for forty years in such business in Indiana. 

It is also averred that the State Board of Tax Commissioners has 
caused to be printed in the tax assessment lists, to be used by the 
township assessors in the several townships of this State, under the 
schedule, lists of personal property known as “credit,” items 7 and 
8, to be answered by the taxpayers holding life-insurance policies, 
as follows, to wit: “(7) Number of paid-up life-insurance policies 
and their value.” ‘“(8) Number of non-forfeitable and partly 
paid-up life-insurance policies, and their value.” 

It is alleged that the said Board is threatened and is about to in- 
struct all assessors in the State to assess and value for taxation all 
such policies, and is about to cause the same to be done, and about 
to cause criminal prosecutions to be instituted against all refusing 
to list and value such policies. If the complaint is sufficient, the 
evidence is also amply sufficienf to support the finding; and, on the 
other hand, if the complaint does not state facts sufficient to constitute 
a cause of action, the evidence will not support the finding. 

The cardinal question lying at the bottom of the whole contro- 
versy is, whether life-insurance policies are legally subject to taxation 
inthis State. The extreme length to which the argument of that 
question has been extended has made it needlessly burdensome. It 
is conceded by the appellants that no insurance policies of any de- 
scription have ever been taxed in this State heretofore. Section 3 
of the tax law of 1891 provides that “all property within the juris- 
diction of this State, not expressly exempted, shall be subject to 
taxation:” (R.S. 1894, Sec. 8410). In Section 50 of that act, speci- 
fying what shall be embraced in the schedule, the last specification 
is “all other goods, chattels and personal property, not heretofore 
specifically mentioned, and their value, except property specifically 
exempt from taxation.” 

These provisions are relied on by the appellants’ counsel as 
including life-insurance policies, if they are personal property. 

The Attorney-General, on behalf of the State, says: “Our con- 
tention is that such policies are claims and demands in favor of the 
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policyholder against the company issuing such policy, and forms the 
basis of a right of action between them; that they are personal 
property. It is not necessary for us to cite authorities defining per- 
sonal property, for the statutes of Indiana have done that, and the 
definition is in point in this contention.” And we are referred to 
1309, R. S. 1894 (R. S. 1881, 1285) containing this provision: The 
phrase “ personal property ” includes “ goods, chattels, evidences of 
debt and things in action.” That definition of personal property, 
however, by the express terms of the section, which is a section of 
the Code of Civil Procedure, is made to apply only in the construc- 
tion of that code. And appellants’ learned counsel further extend 
this line of argument by quoting from Hutson, adm’r., vs. Merrifield, 
adm’r. (51 Ind., at p. 29), that: “A policy of insurance is a chose in 
action governed by the same principles applicable to other agree- 
ments involving pecuniary obligations.” There are many decisions 
by this court and other courts to the same effect. And henée it is 
argued that life-insurance policies are personal property within the 
meaning of the tax law of 1891 and the constitution, and, therefore, 
the action of the State Board of Tax Commissioners was justified by 
law. It is admitted, however, that there is no statute authorizing 
the taxation of life-insurance policies by name, and that they were 
added to the assessment sheets and inserted in the schedule by the 
State Board of Tax Commissioners in manner and form as alleged 
in the complaint. 

The power of taxation is a sovereign power and belongs exclu- 
sively to the legislative department of the Government. The power 
of the Legislature over the subject of taxation admits no limitation 
except where specially imposed by the constitution itself: Black on 
Constitutional Law, 2d Ed., 375; Cooley on Taxation, p. 4. 

Appellants’ learned counsel also contend that Section 1 of Article 
10 of the State constitution requires the taxing officers to assess for 
taxation life-insurance policies, they being properly within the 
meaning of the tax law and that provision of the constitution. It 
reads as follows: ‘The General Assembly shall provide by law for a 
uniform and equal rate of assessment and taxation, and shall pre- 
scribe such regulations as shall secure a just valuation for taxation 
of all property, both real and personal, excepting such only for 
municipal, educational, literary, scientific, religious or charitable 
purposes as may be especially exempted by law.” 

This constitutional provision does not confer the power of taxa- 
tion, because that power, being sovereign, it is inherent in the Leg- 
islature. But the provision is rather a limitation uponthe power to 
tax. It is, therefore, a legislative power to select the subjects for 
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taxation, and this constitutional provision imposes the duty and 
limitation upon the Legislature of providing by law regulations or 
methods for a just valuation of all property, both real and personal, 
for taxation. Where the Legislature has not exercised this power, 
no other department of the State government can supply the omis- 
sion. And where no such regulation has been prescribed by law as 
to any particular species of property, then such property cannot be 
taxed. This conclusion may rest either on the inference from 
such failure to prescribe such regulations that the Legislature did 
not intend to select that particular species of property as a subject 
for taxation, or regardless of the legislative intent, the failure to 
prescribe such regulations leaves such property unselected as a sub- 
ject for taxaiion: Riley vs. Western Union Telegraph Company, 47 
Ind., 511; Senour vs. Ruth, 140 Ind., 318; Hyland, auditor, et al, 
vs. The Brazil Block Coal Company, 128 Ind., 335. 

The statute must not only provide what property shall be taxed, 
but it must provide methods for the valuation of such property, and 
clothe some person, officer or tribunal with power and authority to 
assess such valuation, and if the statute contains no such provisions, 
it will be insufficient to subject such property to taxation: Riley vs. 
Western Union Telegraph Company, supra; Senour vs. Ruth, supra. 

Accordingly, it was held by this court in Pfaff vs. T. H. & I. Rail. 
road Company (108 Ind., 144), that real estate belonging to the 
right-of-way of the railroad, which had been omitted from the 
schedule by the State Board of Equalization, could not be placed 
upon the duplicate by the county auditor as omitted property, for 
the reason that the statute conferred the power and authority 
exclusively on the State Board to value or assess said property for 
taxation; and that the act of the county auditor in assessing the 
same was without authority of law, and void. And it is settled in 
this State that taxes cannot be imposed or collected except in the 
mode prescribed by law: State vs. Illyes, 87 Ind., 405; Hamilton vs. 
Amesdon, 88 Ind., 304. 

But it is in effect contended by the learned counsel for appellants 
that life-insurance policies, being personal property, the township 
assessors are clothed with the power and authority to assess and 
value them for taxation by the statute. To this contention the ap- 
pellees’ counsel interpose two objections, namely: First, that assum- 
ing that such policies are personal property of such a nature as to 
fall within the literal terms of the tax law above quoted, yet that 
the Legislature has provided no regulations for the valuation of 
such policies. And in the absence of such regulations, the State 
Board of Tax Commissioners cannot, as appellees contend, usurp 
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the functions of the Legislature and discharge the duties enjoined 
upon it by the constitution to “prescribe such regulations as shall 
secure a just valuation of all property.” 

And, second, that the Legislature did not intend to include life- 
insurance policies in the language above quoted: “All property 
within this State,” or the words, “all other goods, chattels and per- 
sonal property,” or in Sec. 53, providing the form of the schedule, 
by the words, “ credits,” “demands and claims.” 

As to the first objection to appellants’ contention, we note that the 
statute makes annuities and royalties subject to taxation, and pro- 
vides a regulation for the valuation of them for taxation, thus: “In 
making the valuation, annuities and royalties shall be valued at 
their present cash value.” In the absence of this regulation annui- 
ties would only be taxable on the annual installments that were due 
and payable, and the bond itself would not be taxable: State vs. 
Cornel, 31 N. J. L., 374. There are many other regulations as to 
the method of valuation of certain classes of property. 

The difficulty arising out of the absence of any statutory regula- 
tion for the just valuation of such property as life-insurance policies 
seems to have been keenly appreciated by the State Board of Tax 
Commissioners, and so they attempted to supply the omission by 
the following order:— 

Instructions to County Assessors. 
Office of State Board of Tax Commissioners. 
Indianapolis, Ind., May 19, 1897. 

The following tables, based upon the combined experience of actuaries’ 
tables, have been prepared for your guidance in arriving at the taxable value 
of insurance policies. The tables are based upon policies for the sum of 
$1,000—the computations being made at the universally-recognized rate of 4 
per cent. By reference to, and a careful study of, the tablesand explanatory 
notes following, you will be enabled to at least closely approximate the 
taxable value of all policies you come in contact with. 

You are instructed that, in the opinion of this Board, as well as the law 
department of the State, all the forms of insurance policies herein given are 
liable to assessment and taxation at their actual surrender cash value. You 
are instructed and urged to look closely after all holders of such policies, and 
see that they are returned for taxation. Vigilance on your part in this, as 
well as in other matters, will greatly increase the taxable values of the State, 
and will result in a more equitable distribution of the burdens of government. 

And then follows a long list of tables, with instructions and ex- 
planations, furnishing regulations for the valuation of life-insurance 
policies, making quite a good-sized pamphlet, and at the end it is 
signed by members of the State Board of Tax Commissioners. 

The act of 1872, providing for taxation generally, provided that “all 
real property within this State, and all personal property owned by 
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persons residing in this State, whether it is in or out of this State, 
and personal property within this State * * * shall be subject 
to taxation.” By the fifth section of that act, the terms “ personal 
estate” and “personal property” are made to include, amongst 
other things, “ all bonds or stocks, whether of bodies politic or cor- 
porate,” and “the shares of stock of incorporated companies and 
associations organized under the law of this State or the United 
States.” By the fourth subdivision of section 12 of that act, in re- 
lation to the valuation of personal property, provision is made for 
the valuation of capital stock of all companies then or thereafter 
created under the laws of this State, by the State Board of Equali- 
zation. Sections 84 and 85 of that act provided for the valuation 
whereby telegraph lines in this State used by any person, company, 
or corporation should be taxed. 

The capital stock and tangible property were to be reported to 
the Auditor of State, and, under the regulations therein provided, 
the State Board of Equalization was required to assess the capital 
stock “in manner hereinafter provided.” The State Board of Equal- 
ization assessed the capital stock of the Western Union Telegraph 
Company, having telegraph lines in this State. That company sued 
to enjoin the collection of the tax levied and assessed against its 
property, resulting in a judgment enjoining the treasurer against 
the collection of the tax, which judgment, on appeal to this court, 
was affirmed: Riley vs. Western Union Telegraph Company, supra. 
It appeared, from the complaint in that case, that the plaintiff was 
a foreign corporation, existing under the laws of New York, and not 
under the laws of the State of Indiana; that its capital stock was 
about $40,000,000; that its property in this State was of the aggre- 
gate value of more than $150,000, and it had 8,628 miles of tele- 
graph lines in this State, and that the State Board of Equalization, 
assuming that $800,000 was the fair proportion for the State of the 
capital stock of the company, ordered an assessment upon that 
amount, less the tangible property of the company in this State. 

It was there said by Worden, J., speaking for the court, that: ‘If 
the taxes were assessed without authority of law, there can be no 
doubt, so far as the law of Indiana is concerned, that an action will 
lie to enjoin their collection. * * * Can the capital stock of a 
telegraph company organized and existing under the laws of another 
State, and doing business here only on the principle of comity, be 
taxed to the corporation in this State under any existing law of the 
State? The question is not one of power, but whether such power, 
assuming it to exist, has been exercised by the Legislature. 
* * * But neither section 12 nor 85, nor, indeed, any other sec- 
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tion of the statute * * * contains any provision in relation to 
the manner of assessing the stock of foreign corporations. * * * 

“Thus there would seem to be no provision made for the manner 
of assessing the stock of foreign corporations; and this would seem 
to be a pretty strong reason for inferring that the Legislature did 
not intend by sections 84 and 85 to assess the capital stock of for- 
eign telegraph companies. * * * The language of section 84, 
taken by itself,is broad enough to cover foreign as well as domestic 
telegraph companies; but as section 85, which authorizes the assess- 
ment, refers to some subsequent part of the statute for the manner 
of assessment, and as there is no provision whatever in relation to 
the manner of assessing by the Board of Equalization the capital 
stock of foreign, but only domestic, corporations, we are of opinion 
that the Legislature did not, by sections 84 and 85, intend to assess 
the capital stock of foreign, but only domestic, telegraph companies.” 

There is much more ground for claiming that no manner, method, 
or regulation has been provided for assessing or valuing life-insur- 
ance policies than that no such regulations had been provided for 
assessing the capital stock of foreign companies with lines of prop- 
erty in this State. And yet for the failure to prescribe such regu- 
lations in the tax law of 1872 for the assessment of the capital stock 
of foreign telegraph companies with lines of property in this State, 
the assessment of the State Board of Equalization was held void by 
this court in the case we have referred to. And under that statute 
millions of dollars’ worth of property of telegraph companies that 
might have been subjected to taxation by the State of Indiana by 
proper legislation escaped taxation from the enactment of the tax 
law of 1872 to the enactment of the law of March 6, 1893, to provide 
for the taxation of property of telegraph, express, and sleeping-car 
companies. Buskirk, C. J., concurred in the judgment in the case 
from which we have just quoted, in a separate opinion, in which he 
said: “I think the Legislature intended to provide for the taxa- 
tion of the stock of the appellee, but failed to provide the necessary 
machinery to effectuate the purpose proposed. It is very mani- 
fest to me that the Legislature had no right to impose a tax upon 
the entire stock of the company, and, having failed to provide the 
proportionate part which should be subject to taxation in this State, 
the assessment made cannot be sustained.” 

It is conceded by the appellees that the Legislature may, in the 
exercise of its sovereign power, tax the citizen’s interest in a policy 
of life insurance ad valorem. What they contend for is that life- 
insurance policies are of such a nature, and the interest of the per- 
son insured, or the beneficiary therein named, is so contingent, so 
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dependent, not only upon the methods and plan of the insurer and 
his solvency, but upon complicated mathematical calculations, to 
determine the net value of his interest in the reserve fund, that the 
ordinary methods of listing and valuing property, notes, accounts, 
shares of stock, and the like, are wholly inadequate to secure a just 
valuation thereof for taxation. They say the action of the State 
Board of Tax Commissioners, in compiling and publishing tables to 
be used by township assessors in valuing the interest of holders or 
beneficiaries of life-insurance policies, affords proof that the methods 
or regulations for valuing property on the schedule by the taxpayer 
and township assessor are wholly inadequate to value life-insurance 
policies, or the reserve fund value, or the surrender value thereof, 
for taxation. This contention, we think, must prevail. Because 
section 53 of the tax law provides that “the value, ‘ cash value,’ ‘ true 
value or valuation,’ whenever used in this act shall be held to mean 
the usual selling price at the place where the property to which 
such term or terms are applied shall be at the time of assessment, 
being the price which could be obtained therefor at private sale, 
and not at a forced or auction sale.” There is no such thing as the 
usual selling or market price of paid-up policies of life insurance, 
or partly paid-up and non-forfeitable life-insurance policies at the 
place where such policies shal] be. And there is no such thing as a 
price paid for such policies at forced or auction sales thereof. There 
might be such a thing as the price which could be obtained for such 
policies at private sales. But the language we have quoted evidently 
refers to classes of property which could be exposed to forced and 
public sales, and therefore it seems unreasonable to suppose that 
the language quoted was intended to include life-insurance policies. 

But assuming that the statute means the cash value, and is broad 
enough to embrace life-insurance policies, how is such value to be 
ascertained without some method or regulation prescribed by law 
whereby it can be so ascertained? That value depends upon so 
many conditions and contingencies, such as the financial conditions 
and earnings of the company, a condition, a knowledge of which is 
more than likely not within the reach of the taxing officer or the 
policyholder, the legal effect of the contract of insurance, and a 
system of complicated, scientific, mathematical calculations, known 
only to special experts. Certainly if there is any property in 
all the wide world that calls for and absolutely requires some 
fixed method or regulation prescribed by law, other than that pro- 
vided for ordinary and tangible property, by which to secure a just 
valuation thereof for taxation, none stands more in need of it than 
life insurance policies. 
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The second objection urged to appellants’ contention is of still 
greater force. It is that the Legislature in the enactment of the 
present tax law, by the language we have quoted, did not intend to 
include life-insurance policies as subjects of taxation. It may be 
conceded that it was a duty devolved on the Legislature by the con- 
stitutional provision quoted to provide for the taxation of all prop- 
erty, both real and personal, except such only for municipal, educa- 
tional, literary, scientific, religious, or charitable purposes, as it 
might especially exempt by law. 

Cooley on Taxation (2d Ed., 326) says: “ It is sometimes a serious 
question whether a constitutional provision is so far complete and 
specific in itself as to constitute a sufficient law without assistance 
from legislation. If it is, it must be considered mandatory and 
self-executing, and effect must be given to it accordingly. If it is 
not, it simply lays its mandate upon the Legislature, and will fail if 
that body neglects to pass the necessary laws to carry out the will 
of the people expressed in it. And the same author in his work on 
constitutional limitations (6th Ed., p. 98), says: “Sometimes the 
constitution in terms requires the Legislature to enact laws on a 
particular subject and here it is obvious that the requirement has 
only a moral force; the Legislature ought to obey it, but the right 
intended to be given is only assured when the legislation is volun- 
tarily enacted. Illustrations may be found in constitutional provi- 
sions requiring the Legislature to provide by law uniform and just 
rules for the assessment and collection of taxes, these lie dormant 
until the legislation is had; they do not displace the laws previously 
enforced, though the purpose may be manifest to do away with it 
by the legislation required.” 

According to these principles, and we think they are correct, the 
constitutional provision quoted is not self-executing, but requires 
appropriate legislation to carry it into effect. Neither is there any 
question of the constitutionality of the tax law for failure to carry 
out in full the constitutional mandate. 

If the present tax law includes in the words we have quoted life- 
insurance policies as subjects for taxation, then every tax law that 
ever was enacted under the present constitution has likewise in- 
cluded them, and yet never before was it supposed that they were 
so included. Such laws have uniformly been construed and acted 
upon, as if they were not intended to select such policies as subjects 
for taxation, nor has any attempt ever before been made by any of 
the officers charged with the duty of executing such laws in this 
State to assess and value for taxation such policies. This is practi- 
cally conceded by the learned counsel for the appellees. 
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Black, on the Interpretation of Laws, p. 221, says: “The execu- 
tive and administrative officers of the Government are bound to give 
effect to the laws which regulate their duties and define the sphere 
of their activities, and, in so doing, they must necessarily put their 
own construction upon such acts. When the courts shall have in- 
terpreted the laws, these officers are, of course, bound to accept 
and abide by their decisions. But in advance of such judicial con- 
struction they must interpret the statute for themselves and to the 
best of their own abilities.” And on page 222 he says: “ But it is 
a rule, announced by the Supreme Court of the United States, at an 
early day, and which has since followed in numerous cases, both in 
the Federal and State courts, that the contemporaneous construc- 
tion of a statute by the officers who have been called upon to carry 
it into effect, made the basis of their constant and uniform practice 
for along period of time, and generally acquiesced in and not ques- 
tioned by any suit brought, or any public or private action insti- 
tuted, to test and settle the construction in the courts, is entitled to 
great respect, and if the statute is doubtful or ambiguous, such 
practical construction ought to be accepted as in accordance with 
the true meaning of the law, unless there are very cogent and per- 
suasive reasons for departing from it.” 

To the same effect is Cooley on Constitutional Limitations (6th 
Ed.), 51-58. And this court, in Commissioners vs. Bunting (111 
Ind., 143), as to whether the Board of Commissioners had authority 
to build a jail and sheriff's residence, and of the effect of practical 
construction, and appropriating the language of the Supreme Court 
of Illinois, said: “It has always been equal to positive law :” Bruce 
vs. Schuyler, 44 Gilm., 221. And adopting the language of the Su- 
preme Court of Massachusetts, said : “ We can not shake a principle 
which in practice has so long and so extensively prevailed :” Rogers 
vs. Gooden, 2 Mass., 475. 

It was held in that case that, though there was no statute author- 
izing the County Board of Commissioners to provide a sheriff's resi- 
dence, yet as the statute made it the duty of the County Board to 
provide and maintain a county jail, and enjoins on the sheriff the 
duty of keeping the jail; and, inasmuch as it had always been the cus- 
tom of Boards of County Commissioners to make suitable provision 
for the sheriff's residence, that this custom had given a construction 
to the law which could not be disregarded, even if there was doubt 
as to the meaning of the statute. And in the Board, etc., vs. Gwin, 
Sheriff (136Ind., 562), after stating that the statute requires the 
county commissioners to erect a court-house and jail, and other pub- 
lic buildings, it is said : ‘But there is no provision, unless in a spe- 
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cial act, for the removal of county seats, requiring court-houses or 
other public buildings to be built at the county seat; yet the univer- 
sal practice, without a single exception, has been that court-houses 
and other public buildings connected with the courts or the admin- 
istration of justice have been erected at the county seat. 

“The act of 1875, providing for the various duties of county 
boards, in relation to the construction of court-houses and other 
public buildings of the county, makes no provision that court-houses 
are to be built at the county seat. And yet, in view of the long and 
uniform practical construction given to these statutes, amounting 
now to positive law, if the Board of Commissioners were to attempt 
to erect a court-house at the expense of the county, at any other 
place than the county seat, such attempt would be illegal, and their 
acts in furtherance thereof would be void and liable to be enjoined.” 

For a period of over forty years the several tax laws that have 
been in force in this State, all of them practically the same as the 
present one, as to the question of whetner they embraced life-insur- 
ance policies as subjects for taxation, have been uniformly acted 
upon and construed by the thousands of officers charged with the 
duty of executing them, and by the tens of thousands of taxpayers 
during that period, as if they did not embrace or include as sub- 
jects for taxation policies of life insurance. During all that time 
no taxing officer ever attempted to assess them for taxation, and no 
policyholder ever placed any such property on his schedule or list 
for taxation. 

And during all that time we had high penal statutes in force 
against the failure to list any property subject to taxation. And 
during all that time each property owner was required by the sev- 
eral tax laws to take and subscribe an oath substantially that his 
schedule contained a full list of all his personal property subject to 
taxation. And yet, during all that time, no taxpayer was ever pros- 
ecuted for perjury in failing to place upon his schedule a life- 
insurance policy, though there were thousands of such policyholders 
among the taxpayers of Indiana. But we are referred by appellees’ 
learned counsel to the case of Vicksburg, etc., R. R. Co. vs. Dennis, 
116 U. S., at p. 670. , 

That case is not of controlling influence, because the question 
there was not whether the property, a railroad, had been subjected 
to taxation by the general taxing laws of Louisiana ; but the ques- 
tion was whether the property had been exempted from taxation by 
the provisions of another statute. And it is agreed by counsel 
on both sides that there is no question of exemption here, and we 
think they are correct in such agreement. Such a question can 
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only arise on astatute exempting certain specified classes of prop- 
erty from taxation, which, without such special exemption, would 
fall within the general purview of the taxing law as subject to 
taxation. 

It would be a misapplication of language to talk about exempting 
property from taxation that had not been subjected to taxation. So 
that the force and effect of practical construction in determining the 
meaning of a statute are in no way infringed upon by the case re- 
ferred to by appellees’ counsel. 

Sutherland, on Statutory Construction, Sec. 218, says: “ When 
the intention can be collected from the statute, words may be modi- 
fied, altered, and supplied, so as to obviate any repugnancy or in- 
consistency with such intention.” To the same effect is Endlich on 
Int. Statutes, Sec. 365; Potter’s Dwarris on Statutes, 175-180. 

In order to ascertain the intention of a Legislature, the court 
should look to the letter of a statute, to it as a whole, to the circum- 
stances under which it was enacted, to the old law, if any, to the 
mischief to be remedied, to other statutes, to the rules of the com- 
mon law, and to the condition of affairs when the statute was en- 
acted : Humphries vs. Davis, 100 Ind., 274; Middleton vs. Grecson, 
106 Ind., 18; Wasson vs. First National Bank, 107 Ind., 206; May 
vs. Hoover, 12 Ind., 455; Parvin vs. Winberg, 130 Ind., 561. 

Sutherland, on Stat. Con., Sec. 311, says: “The contemporary 
and subsequent action of the Legislature in reference to the subject 
matter has been accepted as controlling evidence of the intention of 
a particular act.” Here, for a period of over forty years, numerous 
tax laws, in effect as broad and comprehensive as the language em- 
ployed, as to the property embraced as the tax law of 1891, had 
been constantly acted upon and construed by both officers and 
property owners as not including life-insurance policies as subjects 
for taxation. 

And the taxing officers and the taxpayers of the several States of 
the Union had construed several similar taxing laws in a similar 
way. Up to that time no attempt had been made, so far as we are 
advised, by any civilized government, either by legislative, execu- 
tive, or administrative action, to select and treat life-insurance pol- 
icies as property which ought to be taxed and subjected to 
taxation. 

These are the circumstances under which the Legislature acted 
in passing the law of 1891. The presumption is that these historical 
facts were known to the Legislature: Mode vs. Beasly, 143 Ind., 306. 

Sutherland, on Stat. Const., Sec. 333, says: “It is presumed that 
the Legislature is acquainted with the law; that it has knowledge of 
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the state of it upon subjects upon which it legislates; that it is in- 
formed of previous legislation, and the construction it has 
received.” 

Therefore the Legislature, with knowledge that all the previous 
tax laws, practically the same as the tax law it passed in 1891, had 
been construed by all the officers charged with the execution, as 
well as by the people affected by them, as not including life-insur- 
ance policies, it would be most unreasonable to suppose that the 
Legislature, by the use of the words we have quoted from that act, 
intended to include such policies as subjects for taxation. 

In the light of all these facts, the intent not to so include them 
seems apparent, because, as is said by Sutherland, on Stat. Const., 
Sec. 333 : “If it were intended to exclude any known construction 
of a previous statute, the legal presumption is that its terms would 
be so changed as to effectuate that intention.” 

But there is still a stronger reason for the conclusion that the 
Legislature did not intend to include life-insurance policies by the 
tax law of 1891 as subjects for taxation, and that is the fact that the 
act provides no regulations for their valuation. In that and sub- 
sequent statutes the Legislature has provided special regulations 
for the valuation of all those classes of property that are difficult 
to value different from those provided for ordinary property, and 
many of them not as difficult as life-insurance policies. For in- 
stance, the property of banks and bankers, foreign corporations, 
such as insurance companies, telegraph companies, telephone com- 
panies, express companies, sleeping-car companies, railroads and 
the like. 

Special regulations are provided by statute for valuing for taxa- 
tion the several classes of property above mentioned. And the 
question arises, why did the Legislature provide no regulations for 
the valuation of life-insurance policies, if it intended to include 
them by the language we have quoted from the tax of 1891? In 
Riley vs. The Western Union Telegraph Company, supra, it is said: 
“thus there would seem to be no provision made for the manner of 
assessing the stock of foreign corporations, and this would seem to 
be a pretty strong reason for inferring that the Legislature did not 
intend by Sections 84 and 85 to assess the capital stock of foreign 
telegraph companies.” 

We, therefore, conclude that the Legislature did not intend to 
make life-insurance policies subjects of taxation, and, failing to 
provide any regulations for or manner of assessing or valuing such 
policies for taxation, if they fall within the literal words [the act] of 
tax commissioners in providing regulations for and ordering them to 
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be assessed for taxation, was without authority of law and void. It 
follows that the complaint was sufficient, and the evidence supports 
the finding, and hence the circuit court did not err in overruling 
the motion for a new trial. The judgment is affirmed. 

Howard, J., and Monks, J., dissent. 


SUPREME JUDICIAL COURT OF MAINE, 


MARSTON 
vs. 


KENNEBEC MUT. LIFE INS. CO.* 


In the case of life-insurance policies, where the application is drawn by the 
authorized agent of the insurer, and the answers to the interrogatories 
contained therein are written by such agent in filling the application, 
without fraud or collusion on the part of the applicant, the insurer is 
estopped from controverting the truth of such statements in an action 
upon the policy between the parties thereto. 


Nor is the introduction of evidence showing the actual statements made by 
the applicant to the agent at the time of the filling of the application 
inadmissible, as tending to vary or contradict a written contract by 
parol, although it may contradict the answers as written by such agent. 


The introduction of such evidence is admissible to show the acts and declara- 
tions of the agent, for without such evidence there would be nothing 
upon which to found such estoppel. 


A written instrument may be shown to be void by parol evidence. 


It may be attacked and overthrown for fraud, illegality, want of considera- 
tion, or other vice going to the existence of the contract. 


So, where the fraud and false representations are made with the knowledge 
and upon the advice or instruction of the party seeking to take advan- 
tage thereof, he would be estopped from setting up his own fraud as con- 
trary to good faith; and parol evidence of such fraud would be admissible 
to establish the estoppel. : 


This rule is as applicable to insurance contracts as to any other. 


The ground upon which such evidence is admitted is, not that it does not tend 
to vary the terms of a written contract by parol, but that the recitals in 
the application are not the representations of the applicant, but the state- 
ments of the insurer himself. 


Although, by the terms of the written application, it is agreed that ‘ state- 
ments made to an agent not herein written shall form no part of the con- 
tract to be issued hereon,’’ such provision is in contravention of Rev. St., 
c. 49, § 90, which provides that ‘such agents, and the agents of all do- 
mestic companies shall be regarded in the place of the company in all 
respects regarding any insurance effected by them. The company is 
bound by their knowledge of the risk, and of all matters connected there- 
with. Omissions and misdescriptions, known to the agents shall be re- 
garded as known by the company, and waived by it asif noted in the 
policy. 

The statute is paramount to any agreement or stipulation which_is in conflict 
with its terms. 


* Decision rendered, June 4, 1896. Official Syllabus. 
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J. H. Drummonp and J. H. Drummonn, Jr., for Plaintiff. 


H. M. Heats and C. L. Anprews, for Defendant. 

Foster, J. 

This case comesup on report. It is a suit upona policy of life in- 
surance to recover $5,000, brought by the executrix of the last will of 
Daniel E. Marston,who entered into a contract of insurance with the 
defendant company. Thecontractis evidenced by two written instru- 
ments,—the application, signed by the deceased, and the policy, 
signed by the officers of the company. The application contained 
various questions to be answered by the applicant, and certain 
statements, all of which were therein declared to form the basis of 
the contract, and at the close were the following certificates signed 
by the applicant :— 

(1) I have verified the foregoing answers and statements, and find them to 
be full, complete and true. Ido also adopt as my own, whether written by 
me or not, each foregoing statement, representation, and answer, and I agree 
that they are all material, and that statements made to an agent not herein 
written shall form no part of the contract to be issued hereon. 

(2) I do hereby declare and warrant that the foregoing answers and state- 
ments are full, complete, and true; and I agree that this declaration and war- 
ranty, together with the preceding agreements shall form the basis of the 
contract between the undersigned and the Kennebec Mutual Life Ins. Co., 
and are offered to said company by me as a consideration of the contract ap- 
plied for, and are hereby made a part of the certificate to be issued on this 
application; and if there has been any concealment, misrepresentation, or 
false statement, or statement not true, made herein, and ifI or my representa- 
tives shall omit or neglect to make any payment, as required, in respect of 
amount, place, and time of payment, by the condition of such certificates, then 
the certificates to be issued hereon shall be null and void, and all money paid 
thereon shall be forfeited to said company, etc. 

The policy issued upon this application contained, among other 
provisions, a stipulation that it was issued upon the condition that 
the statements and declarations made in the application were in all 
respects true, and that the application was the basis and a part of 
the contract of insurance. 

Among the several questions propounded in the application, were 
the following: 

(6) Has any company, society, or order declined to grant you a policy of 
membership? If so, name them, and when. 

(7) Have you ever been examined for life insurance or membership by any 
physician with an unfavorable result ? 

To each of these questions the answer was, “ No.” 

The defendant claims that these answers were not true, and in- 
troduces in evidence the application of the deceased to the Provi- 
dent Aid Society, made five years previous, wherein the following 
question and answer appeared :— 
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Has any proposal or application for life insurance, or admission to any 
order, assessment association, or relief society ever been made and declined 
or withdrawn, or upon which a policy or certificate has not been issued? If 
so, state full particulars. Answer: Rejected by Ancient Order. Did not give 
family history. _ 

It also introduces the records of the local lodge of the Ancient 
Order, wherein is a duplicate record of the report of the recorder, 
and upon which appears the following: ‘Names of rejected ap- 
plicants: D. E. Marston. Cause: Family history.” It also intro- 
duces a copy of the original application, upon which is the indorse- 
ment of the medical examiner rejecting the applicant. 

To meet this position of the defense, the plaintiff introduces the 
testimony of Mrs. Marston, wife of deceased, and Dr. Edward P. 
Marston, his son. The substance of their testimony is that they 
were present at the time the agent of the defendant wrote out the 
application, and that the applicant, in answer to questions 6 and 7, 
stated to him that he had been rejected by the Ancient Order of 
United Workmen, and gave the circumstances attending the rejec- 
tion, and the cause of it; that, after being informed of the cireum- 
stances, the agent said, “I shouldn’t call that a rejection,” and 
advised him to answer the questions, “ No.” 


The defendant objects to the introduction of this testimony 
upon two grounds: (1) That it tends to vary or contradict a 
written contract by parol; (2) that the clause in the application, “I 
do also adopt as my own, whether written by me or not, each fore- 
going statement, representation, and answer, and I agree that 
* * * statements made to an agent not herein written shall form 
no part of the contract to be issued hereon,” informed the applicant 
of the limitations upon the authority of the agent to waive.any of 
the provisions of the contract or to bind it by his knowledge, and 
that the knowledge of these limitations is binding on the plaintiff, 
and for this reason, also, the evidence is not admissible. 

To these positions the plaintiff claims that the knowledge and in- 
structions of the agent, based upon the information imparted to him 
by the applicant, estops the defendant from setting up the alleged 
falsity of the above answers, and that the evidence of what took 
place between the applicant and the agent at the time is admissible 
for the purpose of showing the facts which constitute the estoppel; 
also, that the provision in the application in relation to the limita- 
tion of the authority of the agent to waive any of the provisions of 
the contract is in conflict with and controlled by Rev. St., c. 49, § 90. 

The questions arising upon these contentions are the principal 
matters in issue in this case. 
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1. It is undoubtedly the general and well-settled rule that a writ- 
ten contract which is signed by a party, and which contains the 
terms and conditions of the agreement, is conclusive upon him, and 
he will not be permitted to show, for the purpose of avoiding such 
contract, that other stipulations were made at the time of, or before, 
its execution, which would vary, alter, or contradict the terms of 
the written agreement. This is a cardinal rule in the construction 
of contracts admitted to be valid, and where the true intent and 
meaning is to be ascertained. It has no application, however, where 
the existence or validity of the contract itself is in question: Pren- 
tiss vs. Russ, 16 Me., 30; Trambly vs. Ricard, 130 Mass., 259. 

But in the case of life-insurance policies, it is the doctrine of 
many modern decisions that, where the application is drawn by the 
authorized agent of the insurer, and the answers to the interroga- 
tions contained therein are written by him in filling the application, 
without fraud or collusion on the part of the applicant, the insurer 

‘is estopped from controverting the truth of such statements in an 
action upon the instrument between the parties thereto. This doc- 
trine has received the sanction of many of the highest courts in 
this country, in numerous decided cases, among which may be men- 
tioned those by the Supreme Court of the United States: Insurance 
Co. vs. Wilkinson (13 Wall., 222), which was afterwards followed by 
Insurance Co. vs. Mahone, 21 Wall., 152; Insurance Co. vs. Baker, 
94 U. S., 610, and Insurance Co. vs. Chamberlain, 132 U. S., 304. 

It is established by the great weight of authority in a large ma- 
jority of the courts of the several States. It is unnecessary to cal] 
attention to the decisions in every State where this question has 
been decided. The following are some of those which adopt the 
rule as laid down in the Supreme Court of the United States: 
Plumb vs. Insurance Co., 18 N. Y., 392; Rowley vs. Insurance Co., 
36 N. Y., 550; Baker vs. Insurance Co., 64 N. Y., 648; Maher vs. 
Insurance Co., 67 N. Y., 283; Grattan vs. Insurance Co., 92 N. Y., 
274; Miller vs. Insurance Co., 107 N. Y., 292; Patten vs. Insurance 
Co., 40 N. H., 375; McGurk vs. Insurance Co., 56 Conn., 528; Insur- 
ance Co. vs. Cusick, 109 Pa. St., 157. 

Massachusetts and New Jersey hold a contrary doctrine, on the 
ground that the evidence, if introduced, would tend to vary or con- 
tradict a written contract: McCoy vs. Insurance Co., 133 Mass, 82; 
Batchelder vs. Insurance Co., 135 Mass., 449; Insurance Co. vs. 
Martin, 40 N. J. Law, 568. 

This precise question has not arisen before in this State. 

In the case before us, is the insurance company estopped to dis- 
pute its liability upon the policy ? It cannot be, unless the evidence 

VoL. XXVII.-8. 
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of the acts and declarations of the agent are admissible; for without 
that evidence there would be nothing upon which to found such 
estoppel. 

The answer to this question depends upon whether this court is 
to adopt the doctrine laid down by the Supreme Court of the United 
States, in the decisions to which we have referred, and also what we 
believe to be the great weight of authority in other courts of the 
several States, or the doctrine adhered to in Massachusetts and New 
Jersey. It is true that, by the terms of the «pplication and cer- 
tificate, the questions and answers of the applicant are made the 
basis of the contract. They are, nevertheless, the proposals upon 
which the contract is to be issued, and furnish the information upon 
which the company acts in determining whether it will enter into 
any contract or not. There can be no doubt that fraud or false 
representations, made as an inducement to a contract, may be shown, 
for the purpose of avoiding the contract, by the party upon whom 
such fraud has been practiced. A written instrument may be 
shown to be void by parol evidence. It may be attacked and over- 
thrown for fraud, illegality, want of consideration, or other vice 
going to the existence of the contract. And where the fraud and 
false representations are made with the knowledge and upon the 
advice or instruction of the party seeking to take advantage thereof, 
he would be estopped from setting up his own fraud as contrary to 
good faith; and parol evidence of such fraud would be admissible 
to establish the estoppel. 

This rule is as equally applicable to insurance contracts as to any 
other, and it has been so held in many adjudicated cases. The 
ground upon which such evidence is admitted is, not that it does 
not tend to vary the terms of the written contract by parol, but that 
the recitals in the application are not, when viewed in the light 
of the evidence offered, the representations of the applicant, but 
the statements of the insurer himself. Wherever the courts have 
held facts to constitute an estoppel which precluded an insurance 
company from taking advantage of the alleged false answers, it 
has been assumed, or expressly held, that evidence was admissible 
showing what these facts were. As was said by the court in In- 
surance Co. vs. Baker, supra: ‘The evidence objected to was ad- 
missible to show that the statement was not that of the applicant, 
although signed by her. The statement was one prepared by the 
company, for which it was responsible, and it cannot be set up to 
defeat its policy.” 

And again, in Insurance Co. vs. Throop (22 Mich., 146), Judge 
Cooley, in speaking of this question, says: “Its purpose was not 
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to vary or contradict the contract of the parties, but to preclude 
the party who had framed it from relying upon incorrect recitals to 
defeat it, when he himself had drafted these recitals, and was mor- 
ally responsible for their truthfulness. * * * And we think the 
estoppel is precisely the same when the agent of the insurer drafts 
the papers as it would be in the case of an individual insurer who 
was himself personally present and acting.” 

In New Hampshire the same principal was applied in Patten vs. 
Insurance Co. (40 N. H., 375, 380), where the court says: “Nor was 
it to contradict the fact that the plaintiffs had thus falsely answered 
the question, nor was it to explain that answer in any way, but 
merely to show that, whatever the answer may have been, however 
incorrect in its statement of facts, yet that the agent of the com- 
pany who drew the application and wrote down this answer of the 
plaintiffs upon that application, at the same time that he did so, 
knew perfectly well that the answer was incorrect, and bad full 
knowledge of the existence of the incumbrances whose existence 
that answer denied. It isthe introduction of a new and independent 
fact, not for the purpose of contradicting or explaining the answer, 
but to show that, whatever the answer may have been, the defendants 
had not been, and could not have been, misled or injured by it.” 

In the case at bar, had the agent who wrote out the answers in 
the application been the insurer, and acting for himself in thus tak- 
ing and filling the application, certainly the court would refuse to 
allow him to repudiate the advice and instructions given by him to 
the applicant in reference to the answers given, and to set up their 
alleged falsity in defense to an action against him on the policy. 
He would be estopped from so doing upon the doctrine before 
stated. He had the facts and circumstances fully made known to 
him by the applicant himself, and, if bound by his own acts and 
instructions when acting personally, the company which he repre- 
sents would be equally bound by bis acts, instructions, and knowl- 
edge when acting as its agent: Insurance Co. vs. Mahone, 21 Wall., 
152,156. Moreover, the statute (Rev. St., c. 49, § 90) provides that 
“such agents, and the agents of all domestic companies, shall be 
regarded in the place of the company in all respects regarding 
any insurance effected by them. The company is bound by their 
knowledge of the risk, and of all matters connected therewith. 
Omissions and misdescriptions, known to the agents, shall be re- 
garded as known by the company, and waived by it as if noted in 
the policy.” 

This statute applies to domestic life-insurance companies as well 
asto fire insurance. The Legislature so intended. The remark of the 





116 Supreme Judicial Court of Maine. [Feb., 


judge who drew the opinion in Johnson vs. Insurance Co. (83 Me., 
182, upon page 188,83 Me., and page 180, 22 Atl.), that “there is no 
such statute affecting life-insurance contracts,” evidently had refer- 
ence to another section of the statute (section 20) in regard to fire 
insurance, which provides that certain representations or statements 
in the application must be shown to be in fact material before they 
shall be held to avoid the contract. It was not intended to go to 
the extent of saying that this section under consideration had no 
application to life-insurance contracts. We have held that it has, in 
Mailhoit vs. Insurance Co., 87 Me., 374, 382. 

Of what avail would this statute be if the agent’s knowledge 
could not be shown? And how can it be except by just such evi- 
dence as was introduced in this case? If this evidence were to be 
excluded, the agent’s knowledge could never be shown. When it is 
shown, however, it binds the company, rendering the contract valid, 
and estopping the company from setting up the alleged false an- 
swers to defeat a suit upon it: Insurance Co. vs. Chamberlain, 132 
U. S., 304, 311; Mailhoit vs. Insurance Co., 87 Me., 374, 382. 

In the case last cited, the false answer set up in defense was in 
reference to whether the applicant had other insurance on his life. 
He was insured in co-operative societies, and so informed the agent, 
who advised him that such insurance was not within the meaning of 
the question, and to answer it,. “No other.” The court held that 
the attempted interpretation of the question by the agent was bind- 
ing upon the company,and that the evidence was admissible to show 
the facts. 

The defense cites the case of Coombs vs. Insurance Co. (65 Me., 
382), claiming that that is an authority directly against the position 
which the plaintiff is contending for in this case. In that case, the 
policy provided that, in case the premiums were not paid on or 
before the days mentioned for the payment thereof, it should be void, 
The second premium was not paid when due, and the plaintiff offered 
to prove that, at the time the policy was negotiated, the agent as- 
sured him that he might pay down what money he had, and “that 
he would wait for the balance any time within a year.” This evi- 
dence was held inadmissible, upon the ground that it tended to 
vary the terms of the written contract. But we think that case is 
to be distinguished from the case at bar. In that case the provision 
in relation to the time of payment of the premiums was one of the 
express terms of the contract, as much as was the amount of the 
insurance, the party insured, or to whom it was payable. They 
constituted the essential elements of a completed contract, and, of 
course, could not be varied by parol. But the questions and an- 





1898. ] Marston vs. Kennebec Mut. Life Ins. Co. 117 


swers in the application in this case, while they form the “ basis of 
the contract,” are really propositions for a contract, or proposals 
upon which it is to be issued, if satisfactory to the company. The 
evidence which was held inadmissible in the one case, and that 
which is received in the other, bear upon entirely distinct proposi- 
tions. In the former, it was excluded, because it tended to vary a 
written contract by parol; in the latter, it becomes admissible, to 
show that the recitals in the application are not, under the circum- 
stances, the representations of the applicant, although signed by 
him, but the statements of the company, which had full knowledge 
of all the facts, and which is estopped from controverting the truth 
of these statements. 

2. The defendant also contends that the knowledge of its agent 
of the facts in reference to the declination of the Ancient Order of 
United Workmen to admit him to membership did not create an 
estoppel, because of the applicant’s agreement, in his application, 
that “ statements made to an agent not herein written shall form 
no part of the contract to be issued hereon.” 

It is claimed that, by virtue of this stipulation, the case comes 
within the principle of Insurance Co. vs. Fletcher (117 U. S., 519), 
in which it was held that the company was not estopped by the 
knowledge of an agent, whose authority was limited by a provision 
in the application that no statements made or information given to 
the person soliciting the application should be binding on the com- 
pany or 1n any way affects its rights. 

Whatever might have been the effect of such an agreement, aside 
from any statutory provision governing the same, it is enough to say 
that we deem it in conflict with that provision of the statute to 
which we have alluded. While the statute does not in express terms 
prohibit the insertion of such provisions, thereby declaring the 
same null and void, it expressly declares that the agents of insur- 
ance companies shall be regarded in the place of the company in all 
respects regarding any insurance effected by them, and that the 
company is bound by their knowledge of the risk, and all matters 
connected therewith, and that omissions and misdescriptions known 
to them shall be regarded as known by the company, and waived by 
it as if noted in the policy. 

In this respect the present case differs essentially from that of 
Insurance Co. vs. Fletcher, supra, for no such statute was referred 
to there; and it is more like the case of Insurance Co. vs. Chamber- 
lain, supra, where a somewhat similar statute in Iowa was consid- 
ered, and which was held to govern the rights of the parties. 
Nor is the case of Johnson vs. Insurance Co. (83 Me., 182), in con- 





118 Supreme Judicial Court of Maine. [Feb., 


flict with the principles herein stated. In that case the court held 
that where, in a contract of insurance, the parties stipulate that cer- 
tain statements are material, the court could not, in the absence of 
any controlling statute, decide that they are immaterial. In the 
present case the parties attempt to agree to that which is controlled 
by statute, and thereby nullify its plain spirit and meaning. 

If the effect of the provision in the application is to limit the au- 
thority of the agent to such an extent that his acts and knowledge 
in respect to the risk are not binding on the company, then, cer- 
tainly, it is in direct conflict with the statute, which expressly pro- 
vides that the agent ‘‘ shall be regarded in the place of the company 
in all respects,” and that it shall be bound by his “ knowledge of 
the risk and of all matters connected therewith,” and that “ omis- 
sions and misdescriptions known” to him “shall be regarded as 
known by the company, and waived by it as if noted in the policy.” 

The statute must be held to be paramount to any agreement or 
stipulation which is in conflict with its terms. It is imperative, and 
must control. It does not render void‘ the contract of insurance 
which contains provisions at variance with its requirements. Its 
effect is to render null and void such provisions and stipulations, 
leaving the contract in all other respects in full force. Parties must 
be held to have contracted with a knowledge of it, and subject to it. 
The Legislature has deemed it wise to enact the law, and parties 
will be held to its observance, notwithstanding it may nullify stipu- 
lations which they see fit to insert in their contracts contrary to its 
mandates: Emery vs. Insurance Co., 52 Me., 322; De Lancy vs. In- 
surance Co., 52 N. H., 581, 589, 590; Insurance Co. vs. Chamberlain, 
132 U. S., 304; Mailhoit vs. Insurance Co., 87 Me., 374, 382. 

3. Tre remaining objections relate wholly to questions of fact, 
and will be considered briefly. 

Among the questions in the application asked of the applicant con- 
cerning his family history, and answers thereto are the following :— 

‘‘ Father—age at death.” Answer: ‘ 52.” 

‘* Cause of death. Duration of illness.” Answer: ‘ Not actually known, 
No physician. Had complaint of stomach for two years or more.” 

‘* Mother—age at death.” Answer: ‘ 52.” 

‘“‘Cause of death. Duration of illness.” Answer: ‘‘ Chronic bronchitis ; 
sick four or five years.” 

‘‘Own brother—age at death.’”” Answer: ‘ 62 or 63.” 

‘‘Cause of death. Duration of illness.”” Answer. ‘‘ Died in Illinois. Short 
sickness, with great pain in stomach.” 

The defendant insists that the answers given in relation to the 
cause of death of the father and brother are false, and were known 
to the applicant to be so at the time they were given. 
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(1) The evidence bearing upon the answer given in reference to 
the father’s death consists of the copy of applicant’s previous appli- 
cations to two other societies, and the testimony of a brother of 
the applicant. In these applications it appears that the answer 
‘ given as the cause of the father’s death was ‘“ Heart disease,” and 
as to its duration, “ Don’t know; died suddenly, at last.” 

In the application to the defendant, claimed to be inconsistent 
with the former statements, the answer was: “ Not actually known. 
No physician. Had complaint of stomach for two years or more.” 
The testimony of the brother was that his father died 44 years ago; 
suddenly, in the night; that there was no physician called, before or 
after his death; and that he never knew whether his father died of 
apoplexy, paralysis, or heart disease. The applicant was but 14 
years old at the time of his father’s death. The statements in the 
former application were made 5 and 7 years, respectively, prior to 
his application to the defendant, and are only inconsistent with his 
answer therein so far as it may be inferred from them that the ap- 
plicant actually knew the cause of his father’s death. At most they 
are only conflicting statements. The presumption is that he an- 
swered truthfully, and fraud cannot be reasonably inferred from 
such evidence. 

(2) Again, as to the cause of his brother’s death, his answer was 
that he “died in Illinois; short sickness, with great pain in his 
stomach.” , 

As contradictory to this statement, the defense introduced the ap- 
plication to the Ancient Order of United Workmen, in which his an- 
swer as to the cause of his brother’s death is given as “ Angina 
pectoris,” and as to the duration of his illness as “ Short, only a few 
hours.” 

The fact is that, in the application to defendant, the question call- 
ing for an answer as to the cause of death is not answered at all. 
If the defendant had desired a fuller statement, it could have called 
for it. It did not, but accepted the application with questions par- 
tially answered, and issued the policy upon it, thereby waiving the 
imperfection in the answer, and rendering the omission to answer 
more fully immaterial: Insurance Co. vs. Raddin, 120 U. S., 183; 
Insurance Co. vs. Luchs, 108 U. S., 498; Hall vs. Insurance Co., 6 
Gray, 185. 

The alleged falsity of these answers was an affirmative proposi- 
tion set up by the defendant to defeat a recovery upon the policy. 
The burden was on the defense to sustain this proposition, and this 
it has failed to do. Judgment for plaintiff. 
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In a proper case, the court may permit a pleading to be amended to confurm 
to the proof. 
Evidence on the subject of the storage of gasoline on insured premises held 


insufficient to show that a clause of the insurance policy in regard to such 
storage had been violated. 


Alleged errors in giving instructions should be separately assigned in the mo- 
tion for a new trial as well as in the petition in error. 

An instruction in a party’s favor, though erroneous, is not ground for revers- 
ing a judgment against him. 

A refusal to give requested instructions which are not pertinent to any of 
the issues on trial is not error. 


It is the duty of a trial court to instruct a jury on the law of the case, whether 
requested by counsel to do so or not; and a request that the court will 
charge the jury on the issues of law between the parties, or to charge 
the jury on all the material questions at issue, adds no force to the gen- 
eral obligation; and where the court has given instructions which, 
whether erroneous or not, cannot be regularly reviewed because of the 
lack of proper specific assignments of objections or exceptions thereto, 
their quality will not be examined or determined under an assignment 
which alleges a refusal of the general requests to charge the jury on the 
issues of law or to charge the jury on All the material questions in the 
case. 

The admission of incompetent or immaterial testimony is not ground for the 
reversal of a judgment if the same was not prejudicial to the rights of the 
complaining party. 

The admission of incompetent testimony to prove a fact is a harmless error, 
where such fact is established by other sufficient uncontradicted 
evidence. 

An offer of compromise made by one party to an action, and not accepted by 
the other, is not generally admissible in evidence. 

A judgment will not be reversed for the erroneous admission of testimony, if 
the same testimony, or ample testimony of the same nature, was admitted 
without objection. 

The evidence on the point of the authority of certain parties to act as agents 
of some of the parties to the action examined, and held sufficient to estab- 
lish that they were such agents. 

Testimony in regard to value of the insured personal property destroyed by a 
fire held sufficient to sustain the findings of the jury as to such value. 

An assignment of error of the trial court’s action in assessing the amount 
and allowing the recovery of an attorney’s fee against a party held with- 
out avail, for the reason that the record presented here does not disclose 
the allowance of such a recovery. 


C. C. Franssure, for Plaintiffs in Error. 
R. L. Keesrer, for Defendants in Error. 


* Decision rendered, Dec. 9, 1897. Syllabus by the Court, 





1898.] Hanover Fire Ins. Co. et al. vs. Stoddard et al. 121 


Harrison, J. 

In this action, instituted in the District Court of Harlan County 
by the defendants in error, it was pleaded in the petition, after a 
statement of the corporate character of the plaintiffs in error, the 
insurance companies, and their manner of conducting the business» 
etc., that on March 29, 1890, America Stoddard was the owner of a 
residence building in Republican City, Neb., also of some house- 
hold goods and other personal property then in said building, and 
all of which was on said date, for the consideration of the sum of 
$27 then paid by her, insured by plaintiffs in error against loss by 
fire, etc., the building in the sum of $1,500, and the personal prop- 
erty in the sum of $300; that there was issued to her a policy 
evidencing such contract of insurance, which she lost, and on Feb- 
ruary 12, 1892, in consideration of the surrender of the rights of 
defendants in error under the lost policy, there was issued by the 
companies, in lieu thereof, another policy, evidencing the insurance 
of the said properties and in similar sums as had been of the terms 
of the lost policy. The defendant in error Brown Gifford, it was 
pleaded, was interested in the real property as a mortgagee thereof, 
and the contract of insurance contained a clause by which any 
loss was payable to him to the extent of his interest. It was also 
complained that the insured properties were totally destroyed by 
fire, May 30, 1892, and that the companies had failed and refused to 
pay the loss after full performance by defendants in error of all the 
conditions of the policy on their part required by its terms to be 
performed. The answer consisted of a general denial of each and 
every allegation of the petition, and an affirmative statement that 
on May 30, 1892, America Stoddard, of defendants in error, was 
the owner of a dwelling house in Republican City, Neb., which was 
occupied by herself, her husband, and their family as their home- 
stead; that on said date America Stoddard and the family, except 
the husband, were absent from Republican City, and the home 
was under the care and control of the husband, and actually occu- 
pied by a tenant and his family. There were further statements by 
which the origin of the fire by which the properties were destroyed 
was attributed to some act of J. D. Stoddard, and within the knowl- 
edge at the time of America Stoddard. The reply contained ad- 
missions of some of the statements of the answer, and explanations 
of the absence of the Stoddard family from the former home, but 
was, in the main, a general denial of the new matter set up in the 
answer. A trial resulted adversely to the companies, and the cause 
has been by them removed to this court by error proceedings. 
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On April 3, 1894, the day of the trial, the plaintiffs in error, on 
upplication therefor, were granted leave to amend their answer to 
conform to the facts. Pursuant to such permission, the following 
was added to the answer:— 

That by the terms of the said policy it was agreed that the same should be- 
come void, and of no force and effect, in case the assured should have or 
should keep upon the said premises, at any time during the continuance of 
said policy, gasoline in quantities to exceed tive gallons at any one time, 
whether the loss originated therefrom or otherwise; that, after obtaining the 
policy sued upon, the plaintiffs kept upon the said premises large quantities 
of gasoline, to wit, a barrel of gasoline, in violation of the terms of the said 
policy, increasing the risk under the said policy, of which these defendants 
had no knowledge or notice, and to which these defendants never consented, 
thereby releasing these defendants from any and all liability under the said 
policy. 

It is asserted in the argument in the brief for defendants in error 
that this portion of the answer cannot be considered; that it was 
not of the issues in the trial court, etc. The record, as we have be- 
fore stated, discloses that on the day of the trial leave was granted 
to amend the answer to conform to the proofs. ‘This must have 
been after the introduction of the evidence, the purport of which 
prompted the action on the part of counsel for the companies 
which resulted in the allowance of the amendment. The amended 
answer was filed May 25, 1894, more than a month after the rendi- 
tion of the judgment. It was entirely competent and proper for 
the trial court, in its discretion and within certain limits, to allow 
the amendment of the pleadivg to conform to the proofs: Scroggin 
vs. Johnston, 45 Neb., 714; Barr vs. City of Omaha, 42 Neb., 341. 

In the body of the policy of insurance was the following clause: — 

Gasoline Stove Permit. Permission is hereby given for the using of a gaso- 
line stove ; the reservoir to be filled by daylight only, and when the stove is 
not in use. Warranted by the assured that no artificial light be permitted in 
the room when the reservoir is being filled, and no gasoline, except that con 
tained in said reservoir, shall be kept within the building, and not more than 
five gallons, in a tight and entirely closed metallic can, free from leak, on the 
premises adjacent thereto. 

This is clearly a warranty or an agreement that no gasoline ex- 
cept that in the reservoir of the stove shall be kept in the building, 
and 

Not more than five gallons, in a tight and entirely closed metallic can, free 
trom leak, 
on the premises and adjacent to the building. “ Adjacent” here 
is used, we presume, in the sense of “ near,” “close,” “in proximity,” 
and applied to the can and its position relatively to the building. 
During the examination in chief of America Stoddard she testified 
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that among the articles destroyed by the fire was what she styled an 
“oil pump.” On cross-examination, the attorney for the companies 
drew out some additional facts in regard to this pump and its use, 
which formed the basis for the amendment to the answer, and 
their claim that the poliey had been avoided by the use or storage 
of gasoline on the insured premises in a manner prohibited by the 
terms of the policy. 

Under an assignment that the verdict was not sustained by the 
evidence, our attention is directed in the argument to the evidence 
in regard to gasoline, and whether it was shown to have been kept 
on the insured premises, and, if so, when, where, and how it was 
stored. The entire evidence on this subject contained in the record 
was as follows: “Q. State, if you had an oil pump in the house. 
A. Yes, sir. Q. What was it used for? A. Used for pumping gaso- 
line. Q. State to the jury how it was used, and how you came to 
have a pump of this kind. A. We got gasoline by the barrel, and 
put the barrel in the ground, and used the pump for pumping it 
out of the barrel. Q. What was the value of the oil pump? A. 
I think it was four dollars) * * * Q. You say you had an 
oil pump that you used for pumping gasoline? A. Yes, sir. Q. 
Where did you get this gasoline? A. We had not used it or the 
gasoline stove for quite a while; we used wood. Q. Where was this 
pump at that time? A. In the basement. Q. Wasn’t it being 
used? A. Not at that time. Q. It was not part of your useful 
household furniture? A. We intended to use it. Q. You were not 
using it at that time? A. No, sir. Q. How long since you had 
used it? A. I don’t remember. Q. Well, about how long? A. I 
don’t remember. Q. Six months? A. Perhaps. Q. Where had 
you this barrel of gasoline buried in the dirt? A. We had it when 
we lived on the farm, and when we came to town it was not ail used 
out. Q. You had it back of the house somewhere? A. Between 
the basement and the creek. Q. You think it was six months be- 
fore this you had used the pump? A. I can’t just say.” 

It is clear that this does not disclose that, the gasoline was stored 
on the insured premises, or, if so, that it was adjacent, near, or close 
to the building, or within the time of the existence of the policy in 
suit. There was nothing in the evidence to cail for the avoiding of 
the contract of insurance, if it be conceded—which we do not de- 
cide—that, if a use or storage of the gasoline had appeared not al- 
lowable under the terms of the contract, this, in and of itself, 
would have rendered the policy void. The evidence was too in- 
definite and uncertain to warrant even an inference or an assump- 
tion that the clause of the policy which we have quoted had been 
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violated, and to demand its enforcement; hence this assignment is 
without avail. ; 

Error in the instructions numbered 1, 3, 6, 7,9, and 10, given 
at request of defendants in error, are argued separately in the brief. 
The only assignment of error in the motion for a new trial which 
refers in any manner to the instructions prepared and asked for 
defendants in error reads as follows: “(9) The court erred in giv- 
ing instructions numbered , given by the court at the request 
of and upon the motion of the plaintiffs, to which defendants ex- 
cepted at the time.” This does not designate any particular instruc- 
tion,—is too indefinite; hence the assignments of error specifically 
in the petition in error in regard to the instructions requested by 
defendants in error cannot be considered: Association vs. Lisco, 
47 Neb., 345; Hamilton vs. Goff, 45 Neb., 340. 

Complaint is made in separate assignments in the petition in error 
of instructions numbered 14, 15, and 16, given by the court on its 
own motion. These were grouped in a single assignment of the 
motion for a new trial. The one numbered 15 submitted an issue 
not raised by the answer, and presented a defense for the consider- 
ation of the jury which the companies had no right to have sub- 
mitted. The instruction may have been faulty. This we will not 
now discuss or decide, but its effect, if any, could but be favorable 
to plaintiffs in error; certainly not unfavorable or prejudicial to their 
rights. An instruction in a party’s favor is not ground for revers- 
ing a judgment against him: Railway Co. vs. Wiebe, 25 Neb., 543. 
The one instruction of the three which were grouped not being open 
to the objection urged, the assignment need not be further consid- 
ered, and will be overruled: Stoppert vs. Nierle, 45 Neb., 105; 
Schelly vs. Schwank, 44 Neb., 504; Jenkins vs. Mitchell, 40 Neb., 664. 

At the close of the introduction of testimony, counsel for plain- 
tiffs in error requested the court “to prepare written instructions 
for the jury in this case, instructing them upon the issues of law 
between the two parties.” This was followed by three special re- 
quests. These were not numbered; but, passing over any matters 
of mere proper form which were lacking, neither in its subject-mat- 
ter was directed to any issue which at the time the requests were 
made was mentioned in the pleadings. Hence the court did not err 
in refusing to charge as requested in the three special requests. 
At the close of the special requests this appeared: “ Defendants 
[plaintiffs in error] ask the court to prepare and give to the jury 
written instructions on his own motion covering all of the material 
questions.” It may be said of the two general requests, the language 
of which we have quoted, that it was the duty of the court “to in- 
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struct the jury upon the law of the case whether requested by 
counsel to do so or not” (Association vs. Barnes, 36 Neb., 834); and 
the general requests added no force to the obligation which rested 
on the court to perform its duty in this particular as in all respects. 
The trial court gave 16 instructions. in which, no doubt, it attempted 
to fairly submit the issues to the jury. Whether it succeeded or 
not might have been reviewed had there been proper assignments 
in the motion for a new trial, of complaints in relation to the in- 
structions. That they or some one or more of them may have been 
erroneous cannot be raised or determined under an alleged refusal 
of the trial court of a request to charge the jury on the issues of 
law between the parties or to charge the jury on all the material 
questions. 

No available errors have been indicated under the assignment in 
relation to the trial court’s refusal to instruct; hence the assignment 
must be overruled. Error was assigned of the reception of certain 
exhibits by which it was sought to establish that the party who had 
signed the policy as local agent of plaintiffs in error was in fact such 
agent; also oral evidence introduced of the same fact. The plain- 
tiffs in error in their amended answer pleaded the existence of the 
policy, and invoked the aid of one of its stipulations, and in so do- 
ing recoghized that it had been properly issued, and by one possess- 
ing the full authority to act for them in its issuance. Whether the 
evidence objected to was competent or not to prove the authority of 
the party who had acted as local agent can make no difference, since 
the fact was, for the purpose of this suit, admitted, and the recep- 
tion of the evidence was in no degree prejudicial. 

It is contended that the trial court erred in receiving in evidence 
the charter of each of the companies; that the same was immate- 
rial. It may be conceded, without an examination or decision of the 
question of whether the evidential matters referred to were compe- 
tent for their intended purpose, that, as the issues were presented 
by the pleadings as they now stand in the record, they were wholly 
immaterial as evidence. But we cannot say their reception was 
prejudically erroneous; hence the assignments directed against the 
court’s actions in their admissions as evidence will be overruled. 

It is argued that there were errors committed in the admission 
of evidence relative to what occurred between the attorney for de- 
fendants in error, who, prior to the institution of this suit, was 
representing them in the collection of the claims under the policy, 
and the State or special agent of plaintiffs in error, who called at 
the office of the attorney for the purpose of talking over the mat- 
ter of the loss. It is asserted that this State or special agent had 
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no authority to state what the evidence disclosed he did in regard 
to a settlement of the loss, as it was not shown that he had been au- 
thorized or had any authority to adjust this loss or losses in general. 
On the back of the policy in suit appears what is there styled a 
“stipulation,” of which the following is a portion: “In case of 
loss, the assured shall forthwith give notice thereof to the general 
agent of these companies in the city of New York;” and the policy 
conveys the information in relation to the identity of the general 
agent, his office, etc., in the following, printed on it: ‘“ Alexander 
Stoddard, General Agent, Office No. 34 Nassau Street, New York.” 
The evidence shows that immediately after the fire the local agent 
at Republican City sent a telegram to this general agent in New 
York City, and received in response thereto a letter, in which it was 
stated that the telegram had been received “in regard to the loss 
under his policy,” and the State agent at Omaha, Mr. Fisher, had 
been notified to take charge of the matter. It was Mr. Fisher, the 
State agent, who appeared at Republican City, and had the inter- 
view with the attorney for the defendants in error. We think his 
authority to act in the matter of the loss under the policy, and its 
adjustment, was sufficiently established. In detailing the conversa- 
tion between him and Mr. Fisher relative to the loss, the witness 
was allowed to state, over the objection of counsel for plaintiffs in 
error, that Mr. Fisher offered to pay $900 in settlement of the loss, 
—in effect, a compromise of the claims. This, it is asserted, was 
an error, as the companies had a right to buy their peace—to effect 
a compromise—if they could, and the substance of any offers of 
compromise or settlement made by them, and unaccepted, could 
not be given in evidence to prejudice their plea of nonliability. 
This contention is correct. The offer of compromise was not ad- 
missible (2 Whart. Ev., § 1090; Kierstead vs. Brown, 23 Neb., 595; 
Eldridge vs. Hargreaves, 30 Neb., 638); but its erroneous admission 
did not prejudice the plaintiffs in error, as evidence of practically 
the same offer of compromise was allowed to be given without ob- 
jection. The fact would have appeared to the jury if this portion 
of the evidence now under consideration had been rejected, as 
properly it ought to have been. 

America Stoddard testified that she had a conversation in the 
office of the local agent of the companies with George T. Higgins, 
who appeared as their representative or agent, in which he offered 
to pay her $900 in full settlement of the claims for loss, and raised 
the offer to $1,300. It is claimed that there was no evidence that 
Mr. Higgins was an agent of the company, or had any authority to 
act in the matter; and, further that such evidence as was received 
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of his authority was incompetent. Mrs. Stoddard and the local 
agent for the companies were allowed to give testimony on the sub- 
ject of the agency of Mr. Higgins, which was probably incompetent; 
but that this was done was not prejudicial, for the reason that Mr. 
Fisher, whom, it will be remembered, the general agent of the 
companies had stated, in response to the telegram informing him of 
the loss, he would put in charge of the matter, and who appeared 
at Republican City and investigated the loss, stated while there, to 
the attorney for defendants in error, that Mr. Higgins “ would call 
in a short time and see about the matter.” It further appeared in 
evidence that George T. Higgins was a traveling agent in this State 
for the companies at the time, and did go to Republican City, and 
there represented the plaintiffs in error in an attempted settlement 
of the claims ansing under the policy in suit. We thivk his au- 
thority was sufficiently proven. The testimony of the offer to com- 
promise was. incompetent, but to it there was no objection. There 
was an objection to the question in answer to which this piece of 
testimony was given, but the objection was not pertinent to the 
question, and was properly overruled. The testimony of the offer 
to settle the claims was not responsive to the question, but it was 
not objected to, nor was a motion made to strike it out. The error 
of its admission is not presented by the record. 

It is assigned for error that the trial court allowed a witness to 
testify what companies composed the New York Underwriters. We 
cannot discover wherein this testimony was material, under the 
issues. It should probably have been excluded, but its admission 
was entirely without prejudice to the rights of the complaining party; 
hence the error, if any, does not call for a reversal of the judgment. 
Of the assignments of error is one directed against the action of 
the trial court in admitting in evidence a photograph of the insured 
building as it existed at the time of the issuance of the policy, and 
up to the time of its destruction by fire. This was introduced in 
connection with the testimony of the value of the building. It is 
argued that inasmuch as the loss of the building was total, and un- 
der the provisions of our law the recovery, if any, must be for the 
value stated in the policy, this testimony was wholly without force, 
and should not -have been admitted; that its tendency was to con- 
fuse and mislead the jury, to.enlist the sympathies of the jury in 
favor of America Stoddard, because of her loss of such a house and 
home as was shown in the photograph, and thus prejudice the 
rights of plaintiffs in error. Suffice it to say of this portion of the 
evidence that, if its reception was erroneous, it was for the reason 
that it was immaterial, and we are satisfied it was not hurtful 
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to the rights of plaintiffs in error; hence the assignment must be 
overruled. 

During the introduction of the rebuttal evidence there was of- 
fered and received for defendants in error a letter and the envelope 
in which it had been inclosed. It bore a postmark by which it ap- 
peared to have been mailed at Valley Falls, Kan., May 28, 1892, and 
the impress of the stamp of the receiving office was of Republican 
Qity, this State, May 29, 1892. This letter was of date May 28, 
1892, and was shown to have been written by Daisy Stoddard, a 
daughter of America and J. D. Stoddard, of date May 28, 1892, and 
was written and addressed to the latter at Republican City, where 
he then was. Objection was made to the admission of this letter, 
which was overruled, and the alleged error in such action is now 
pressed in argument. That this letter was received of the date 
shown, and conveyed the information which it did, were facts di- 
rectly contradictory of portions of the testimony of witnesses on 
the part of plaintiffs in error; hence its admission was not erro- 
neous. On the back of the envelope to which we have just referred, 
as it appears in the record now, there is penciled some poetry, which 
in its role of testimony is the subject of a somewhat vigorous at- 
tack by counsel for plaintiffs in error. It is asserted by counsel for 
defendants in error that this was not on the envelope at the time of 
the latter’s reception in evidence. However this may be, we cannot 
see wherein the poetry, if received, could have been harmful to the 
rights of the complainants in a degree which calls for a reversal of 
the judgment. 

Under the assignment that the verdict was not sustained by the 
evidence, it is urged that the amount assessed by the jury as the 
value of the personal property destroyed by fire was too large, and 
to the amount of $40 unsupported by any evidence. An examina- 
tion of the evidence bearing on this point discloses sufficient to 
sustain the finding of the jury in the particular under consideration. 

One assignment of error refers to the action of the trial court of 
and concerning assessment of an attorney’s fee against the plain- 
tiffs in error. The record, as presented here, does not show that 
the trial court allowed the recovery of an attorney’s fee against any 
of the piaintiffs in error; hence this assignment fails. 

No errors have been presented which call for a reversal of the 
judgment, and it will be affirmed. Affirmed. 
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SUPREME COURT OF TENNESSEE. 


STANDARD LOAN & ACCIDENT INS. CO. 
v8. 


THORNTON.* 


In an action on an accident policy, on the issue of the identity of a dead body, 
there was evidence to sustain the verdict, where witnesses testified that 
they were familiar with deceased in his lifetime, and that they recognized 
the body from certain physical marks upon it still discoverable, as well as 
from the clothing upon it, that was yet in a state of comparative preserva- 
tion, and which they swore corresponded with that worn by deceased at 
the time he disappeared. 

A verdict will not be disturbed by the supreme court, where there is legiti- 
mate evidence to support it, there being no error. 

A failure to furnish preliminary proofs of death under a life policy is 
waived by theinsurer declining to pay, on the distinct ground that the 
case was simply a ‘disappearance ” of the assured, and, as such, not 
covered by the policy. 

Where one witness testified with positiveness to a fact found, there was 
material evidence on which to rest the verdict of the jury. 

In an action against an insurance company on four accident tickets, a plea 
that defendant ‘is not guilty of the matters and things as in plaintiff’s 
declaration alleged, and of this puts itself on the country,” was not a plea 
of the general issue. 

In an action on four accident tickets aggregating $12,000, the declaration con- 
tained four counts, each declaring on one ticket each. The averment that 
plaintiff’s intestate came to his death by external and accidental means, 
‘‘while en route from the city of M., at which said policy of insurance was 
issued,” etc., was contained only in the first count, and was the only sug- 
gestion that the tickets were bought in M. Defendant demurred, ‘‘ be- 
cause the local agent of defendant in M., as appeared from the face 
of the tickets of insurance, made part of the declaration, had no authority 
from defendant to issue tickets of insurance to [deceased] in excess of 
$6,000, whereas he issued them in the sum of $12,000.” Held, that the 
demurrer was properly overruled, as alleging matters dehors the record. 

Until oyer is demanded and granted, profert of the paper which is the 
foundation of the action does not make it a part of the declaration. 


Joun R. Furerry, for Plaintiff in Error. 
Gantt & Parrerson and G. M. Brown, for Defendant in Error. 


Bearp, J. 

This case was disposed of on a former day of this term in an oral 
opinion. Since then the plaintiff in error has submitted an earnest 
petition for a rehearing, in which it is insisted that this court by 
wrong processes had reached a judgment which is highly prejudi- 
cial to petitioner. In order to guard against all misunderstanding 
of the exact points determined by this court, it is thought best to 
file this written opinion, which will embrace not only the questions 





* Decision rendered, June 11, 1896. From Southwestern Reporter. 
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disposed of orally, but those that have been presented and consid- 
ered on the rehearing. The facts of this case, as disclosed by the 
record, are briefly these: The plaintiff in error is an accident insur- 
ance company, incorporated under the laws of Michigan, with a gen- 
eral agent for the State of Tennessee and local agents in the city of 
Memphis. On the 12th of December, 1894, one W. E. Davis, the in- 
testate of the defendant jn error, purchased from one of these local 
agents four tickets, of the value of $3,000 each, in which the said 
company, for the consideration of $1, paid at the delivery thereof, 
agreed to insure the purchaser against “immediate, continuous, and 
total disability, or death, by external and accidental injuries,” re- 
ceived during the period of twenty-four hours from the hour of 12 m. 
of the day of the purchase. Each of these tickets contained ex- 
ceptions, which it is unnecessary to set out, and had printed on its 
reverse side certain conditions, which are as follows: “ Agreements 
and Conditions under which this Ticket is Issued and Accepted: 
(1) This insurance does not cover disappearance; nor suicide, sane 
or insane; nor injuries of which there is no visible mark on the 
body; nor accident; nor loss of limb or of sight; nor disability re- 
sulting wholly or partly, directly or indirectly, from any of the fol- 
lowing causes, conditions, or acts, or when the insured is under the 
influence of, or affected by, any such cause, condition, or act, viz.: 
Disease,—bodily or mental infirmity, hernia, orchitis, fits, vertigo, 
sleepwalking; medical or surgical treatment or operation (amputa- 
tion necessitated solely by injuries, and made within ninety days 
after the accident, excepted); intoxication or narcotism; voluntary 
or involuntary taking of poison; contact with poisonous substances, 
or inhalation of gas or vapor; war or riot; sunstroke or freezing; 
internal injuries (inflicted by the insured or any other person); vol- 
untary over-exertion, wrestling, lifting, racing, voluntary or unnec- 
essary exposure to danger, entering or trying to enter or leave a 
moving conveyance using steam as a motor (cable and electric cars 
excepted); riding in or on any conveyance not provided for the 
transportation of passengers; walking or being on the railroad or 
bridge of any railway. (2) Immediate written notice must be 
given the company at its home office, Detroit, Mich., of any accident 
and injury for which a claim is to be made, with full particulars 
thereof, and full name and address of the insured; and, unless proof 
of death, or loss of limb or sight, or of duration of disability, be 
likewise supphed within two months of time of death or loss of limb 
or sight, or of termination of disability, any and all claims against 
said company shall be forfeited. Legal proceedings for recovery 
hereunder shall not be brought until after three months from the 
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date of filing proof, nor brought at all, unless within six months 
from time when right of action shall accrue. (3) The insurance 
which may be issued to any one person, under this company’s acci- 
dent tickets is limited to two tickets, aggregating $6,000, with $30 
weekly indemnity; and, under tickets and policies together, to 
$16,000, with $80 weekly indemnity. Insurance or indemnity in 
excess of such limits shall be void from time of issue, and the 
premium for such excess shall be returned to the insured or his 
legal representatives on demand. (4) Any medical adviser of the 
company shall be allowed, as often as he may require, to examine 
the person or body of the insured in respect to alleged injury or 
cause of death.” 

Soon after purchasing these tickets, Davis embarked on a steamer 
for his home in Arkansas. About four o’clock on the morning of the 
13th he was called, at a point a few miles below the place of his 
destination, in order that he might be ready to disembark on reach- 
ing there. He came from his stateroom, partially dressed, in re- 
sponse to this call, exchanged a few words with acquaintances, 
turned, and went out of the cabin to an open gangway leading to 
the rear of the boat. This was the last seen of him. Before and 
after reaching his point of disembarkation a thorough, but fruitless, 
search was made for him, and it was finally concluded by the boat's 
officers that he had fallen overboard, and was possibly drowned. 
Unavailing efforts were made to find the body, and these continued 
for a considerable period of time. Becoming convinced that he was 
dead, the family and friends of Davis, within sixty days after his 
disappearance, notified the general agent of the company, in Mem- 
phis, of the facts, and at the same time communicated, by letter 
with the plaintiff in error, at its home office in Detroit, giving full 
details thereof, and in these letters they made the claim that this 
was a death within the terms of the four tickets, though no formal 
proofs of loss were submitted. In July, 1895, a body was found in 
the mud or sand of the Mississippi River which, although in an ad- 
vanced stage of decomposition, was identified as Davis’s by a num- 
ber of witnesses. After this discovery, the company still declining 
to pay, this suit was brought upon all the tickets of insurance, re- 
sulting in a verdict and judgment for the full amount claimed and 
interest. From this judgment an appeal has been prosecuted to 
this court. 

1. It is insisted that the verdict of the jury is unsupported by any 
material evidence of the death of Davis. The facts with regard to 
his disappearance, and the subsequent discovery and identification 
of a body as his, have already been stated. While it is true that 
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there was some conflict of testimony as to certain points of identity, 
yet there were witnesses who testified with much positiveness that 
they were familiar with deceased in his lifetime, and that they rec- 
ognized this body as his, from certain physical marks upon it still 
discoverable, as well as from the clothing upon it, that was yet ina 
state of comparative preservation, and which they swore corre- 
sponded with that Davis wore at the time he disappeared. Credit- 
ing these witnesses, as the jury did, it cannot be successfully urged 
that the verdict as to this is not sustained by material evidence. A 
verdict will not be disturbed by this court when there is legitimate 
evidence to support it, there being no other error: Railway Co. vs. 
Mahoney, 89 Tenn., 311, 15S. W., 652. 

2. It is said that the omission to furnish preliminary proofs of 
death was an absolute bar to recovery, and that the trial judge was 
in error in not so directing the jury. In his declaration the plain- 
tiff had averred that notice and full proof.of death was given to the 
insurer as required by the tickets sued on. By the second of its 
pleas on this point the defendant put its defense into an affirmative 
form, and, after setting out the condition as to notice and proof, a 
noncompliance with which, by its terms, worked a forfeiture of the 
insurance, then alleged that no proof of the death of the assured 
was given within the two months from the date of its occurrence. 
To this plea the plaintiff replied that, within the period allowed for 
_making proofs, the representative of the assured had “ several con- 
versations ” with the general agent for the State of the insurance 
company, and that in them this agent said that his company would 
nut pay this loss “ because these tickets did not cover a disappear- 
ance,” by which it is averred there was a waiver of proof of death. 
Thereupon the company filed a rejoinder, denying the matters set 
forth in the replication. Then, as to this, there was only a question 
of fact left to be submitted to the jury,—that is, whether the gen- 
eral agent had made this statement to the representative of the de- 
ceased. If he did, then there is no doubt that its legal effect was 
to relieve the parties interested from making preliminary proofs. 
“ A refusal to pay on any other ground, or a denial of liability with- 
out giving reasons, waives the furnishings of proofs or defects in 
them if they have been furnished:” 2 May, Ins. (3d Ed.) § 469. On 
this question of fact there was one witness who testified with posi- 
tiveness that the general agent placed the company’s declination to 
pay on the distinct ground that this was simply a “ disappearance ” 
of Davis, and, as such, not covered by the insurance. This was 
material evidence upon which to rest the verdict of the jury, so far 
as this point was concerned: Railway Co. vs. Mahoney, supra. 
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3. But it is urged that, however it may be as to the liability of 
the company upon two of the tickets, aggregating $6,000, in view of 
the condition upon the back of each of these tickets limiting its 
liability to that sum, it was a great injustice to hold it for $12,000 
and interest. As has been already stated, there were four tickets, 
of $3,000 each, sold at the same time and by the same agent to 
Davis. There is no testimony in the record to suggest that the pur- 
chaser’s attention was called to this condition, or that he had any 
notice of any limitation upon the authority of the agent in the sale 
of tickets, or, in fact, that there. was any limitation upon his powers, 
except as imposed by the tickets themselves. But while the ques- 
tion of the waiver of this condition, resting upon the sale under the 
circumstances detailed, was very much debated at the bar, yet we 
did not undertake to settle it, but rested the right of the plaintiff 
below to recover on all these tickets upon another and wholly inde- 
pendent ground. In order that this may be clearly understood, it 
is again necessary for us to refer to the pleadings so far as they re- 
late to the point in hand. The declaration contained four counts, 
each embracing one of these tickets or policies, as they are indis- 
criminately calied. Each of these counts averred “that the defend- 
ant is a corporation by the laws of the State of Michigan, with 
power and authority to issue life and accident policies; that hereto- 
fore, to wit, on the 12th of December, 1894, the defendant issued 
plaintiff's intestate a certain policy of insurance, in considera- 
tion of a premium therefor by the plaintiff's intestate,” ete. To 
this declaration the insurance company filed four separate pleas. 
The first of these is what the counsel for plaintiff in error denomi- 
nates the “general issue,” but which we will hereafter show was in 
no sense such; the second denied liability because of the omission 
to furnish preliminary proofs; the third set out the condition which 
relieved the company from liability in the event the assured com- 
mitted suicide, and then averred that Davis did commit suicide; 
and the fourth quoted the condition in the ticket wherein it was 
stipulated that the assured “ shall not voluntarily expose himself to 
unnecessary danger,” and alleged that Davis had so exposed him- 
self, and had lost his life thereby, and that for this reason his repre- 
sentative was barred from recovery. It will thus be seen that the 
condition which it is now insisted was not only a limitation on the 
agent’s right to sell, but also upon the right of recovery by the ad- 
ministrator of the assured, is not pleaded, and was therefore not in 
issue under the most liberal rules of pleading, unless made so by 
the first of these pleas, which, as before stated in argument, is 
called that of the “ general issue.” It is to be remembered that this 
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is not an action-of tort. On the contrary, it is an action ex con- 
tractu upon four different instruments of writing, issued, as is 
averred by the insurer, for a consideration, in each one of which it 
agreed to pay the assured $3,000 in a certain contingency therein 
expressed. Now, at common law, the plea of the general issue to 
such a declaration would have been either nil debet or non assump- 
sit, as a slight change in phraseology would suggest: Carruth. Law- 
suit (2d Ed.), §§ 211, 212. On the other hand “ not guilty” was the 
plea of the general issue in every action founded on tort save that 
of detinue, in which it was non detinet: id., § 209. It would be im- 
possible to find, we imagine, in any text-book or decided case of 
recognized authority, where the plea of “not guilty” was admitted 
as a plea of the general issue to a declaration on either written or 
unwritten contracts. The very definition of a plea of the “ general 
issue” precludes such practice. It is a denial of the allegations 
upon which a recovery is sought. It “has a form which varies with 
each action, but in any given action it is always the same. In debt 
on a simple contract it is nil debet; in debt on a specialty, it 1s non 
est factum; in detinue, non detinet; in trover, trespass, and trespass 
on the case, it is not guilty; in replevin, it is non cepit; and in 
assumpsit, it is non assumpsit:” 18 Am. & Eng. Enc. Law, 522. 

The Code (Mill. & V. Code, §§ 3623-3626) expressly recognizes 
such pleading, and authorizes “a general denial of the plaintiff's 
cause of action equivalent to the general issue heretofore in use,” 
but, on filing such plea, requires notice of the real defense to be 
given to the adverse party. Subsequently an act was passed which 
is embraced in the Code (Mill. & V. Code, § 3627), which gave par- 
ties defendant the option to plead in accordance with the sections 
just referred to, or according to the laws of pleading in force at the 
time of the adoption of the Code; that is, according to the rules of 
the common law. Under neither system do we think it can be seri- 
ously maintained thut the plea of “ not guilty ” raises an issue in an 
action on a contract. The plea, which it is now insisted has that 
effect, is in these words: “Now comes the defendant by its attorney, 
and for plea says it is not guilty of the matters and things as in 
plaintiff's declaration alleged, and of this puts itself on the coun- 
try.” This is not an answer to any averment in the declaration. In 
legal effect it was no plea, for “ every plea in bar must be adapted 
to the nature of the action and conformable to the count.” “If the 
defendant plead a plea not adapted to the nature of the action, as 
nil debet in assumpsit or non assumpsit in debt, * * * the 
plaintiff may treat it as a nullity and sign judgment:” 1 Chit. PL, 
*522; 1 Tidd, Prac., *564. 
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If this be the sound rule, then this case stood without any plea 
of the general issue, and alone on the special pleas and the issues 
joined on them, under neither of which could the insurer avail him- 
self of the condition in question. There are courts of the highest 
respectability which hold that “stipulations added to a principal 
contract, which are intended to avoid the defendant’s promise by 
way of defeasance or excuse,” must be specially pleaded (2 May, 
Ins. [3d Ed.], § 591, and note; Insurance Co. vs. Jones, 94 Ala., 434, 
10 South., 530), and cannot be availed of under the plea of the 
“general issue.” Whether this practice would be enforced in this 
State as the correct one need not now be determined, but we have 
no hesitancy in stating that such conditions or stipulations cannot 
be invoked as a defense, in the absence of a plea of the general 
issue, and also of special pleas setting them up. It is proper to add 
that the effect of a verdict in favor of the defendant going to trial 
upon a false plea is not involved in this discussion. Where such is 
the case, everything that can will be implied, by fair and reasonable 
intendment from the allegations in the record to support the ver- 
dict, but to raise such an intendment a verdict in favor of the party 
invoking it is indispensably necessary: 1 Chit. Pl., *674. 

But it is now urged in the petition for rehearing that this issue 
was raised by demurrer. It is true that an effort was made to 
present it, but it was not raised. This contention rests on the third 
ground of demurrer, which is in these words: “ Because the local 
agent of defendant in Memphis, as appears from the face of the 
tickets of insurance, made part of the declaration, had no authority 
from defendant to issue tickets of insurance to W. E. Davis in ex- 
cess of $6,000, whereas he issued them in the sum of $12,000,” etc. 
In our oral opinion we called attention to this as a “speaking de- 
murrer,” and, as such, said that it was properly overruled. This 
characterization is now called in question. Where a declaration on 
its face, and without reference to extrinsic matter, seems to be de- 
fective, the defendant may, in general, demur: 1 Chit. Pl., 662. The 
demurrer admits the facts that are well pleaded, and its only office 
is to refer the question of their legal sufficiency to the decision of 
the court: id. That this demurrer alleges matter dehors the rec- 
ord is apparent when we state that the declaration expressly alleges 
a sale of these tickets by the company to the deceased, and the only 
averment from which it can be even argued that they were sold in 
Memphis is as follows: “Plaintiff avers that his intestate came to 
his death by external and accidental means,” etc., “ while en route 
from the city of Memphis, at which said policy of insurance was 
issued,” etc.; and this is found alone in the first count, covering only 
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one of the tickets. There is not a word in the declaration as to its 
being sold in Memphis or by a local agent with restricted authority. 
For what therein appears, it may have been sold in Detroit by the 
chief officers of the company, and simply issued or delivered to the 
assured in Memphis. 

But it is insisted that plaintiff below, by making profert of these 
tickets, has made them and the conditions on their reverse sides a 
part of his declaration, and thus the defendant was authorized to 
raise this question by demurrer. This contention in more respects 
than one is unsound, but especially is it so in claiming an effect for 
profert in a court of common law which it does not possess. It as- 
sumes that profert made these tickets, with the conditions, a part of 
the declaration. This is an error. Profert is nothing more than a 
profession on the part of the plaintiff that he brings the paper 
which is the foundation of his action into court for its inspection 
and that of his adversary. The import and practice meaning of 
profert is that the party has the writing in court ready to give his 
opponent oyer of it: 1 Chit. Pl., 365; 18 Am. & Eng. Enc. Law, 510. 
When oyer is demanded and granted, then the matter therein set 
out becomes a part of the record, and the party, at his option, may 
demur or plead, according to the nature of the fact disclosed: Hob- 
son vs. McArthur, 3 McLean, 241, Fed. Cas., No. 6,554; Duval vs. 
Malone, 14 Grat., 24. And, without oyer, the writing proffered is 
not a part of the record (Adams vs. Macey, 1 Bibb, 328; Gist vs. 
Steele, id., 571; Wriston vs. Lacy, 7 J. J. Marsh, 219); and the 
court is necessarily confined, in its consideration of a general de- 
murrer, to the statement of the cause of action, and cannot look to 
any supposed paper as a foundation of the action: Harlan vs. Dew, 
3 Head, 505; Martin vs. Bank, 2 Cold., 332. 

It is earnestly pressed, however, that this holding of the court 
places plaintiff in error in a worse position than if it had not 
pleaded, but had permitted a judgment by default to go; that, in 
such a case, while the judgment would admit plaintiff's right to 
some damage, yet, upon the execution of the writ of inquiry, the 
company would be permitted to avail itself of the condition in ques- 
tion in order to reduce recovery. It may be conceded that this is 
a case which, upon judgment by default, could only be settled by 
the intervention of a jury, yet the effect would not be as now con- 
tended for. In Warren vs. Kennedy (1 Heisk., 437), this court said: 
“We hold that, where there is a failure to plead and a judgment 
by default at law, the effect of the judgment is the same as that of 
a judgment pro confesso in equity, which admits the allegations of 
the bill.” In Bank vs. Hicks (4 Humph., 327), it is said: “It is laid 
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- down in all the books on practice, and is unquestionable, that a 
judgment by default is an admission of the cause of action;” and it 
was there held that, in an action against a bank for neglect in mak- 
ing demand of payment of notes intrusted to it for collection, and 
in giving notice to the indorsers upon the execution of the writ of 
inquiry, after judgment by default that evidence that one of the in- 
dorsements was a forgery, was inadmissible. Applying this rule to 
the case at bar, where, in the declaration, the purchase of $12,000 
of accident policies for a consideration from the company, the 
death of the assured within the terms and life thereof had occurred, 
and notice and proofs, were distinctly averred, after judgment by 
default, upon the execution of the writ, the defendant would not be 
permitted to show a purchase from an agent whose authority to sell 
was limited to $6,000. On the contrary, all the jury would find to 
do in executing the writ would be to give interest on the amount of 
these ticket policies within their discretion. Nor is there anything 
in Insurance Co. vs. Munday (5 Cold., 548), or Plowman vs. Foster 
(6 Cold., 52), to support the contention of plaintiff in error. In both 
of these cases pleas of the general issue, warranted by the nature of 
the actions, were put in, and in each one the question was as to the 
scope of the plea in admitting evidence. 

After a careful review of the record, we feel constrained to adhere 
to the conclusions heretofore announced. We are the less reluctant 
to du so because we believe that this is in accord with the merits of 
the case, for not only were these tickets embraced in one sale by the 
local agent in charge of them, but it is apparent that both the gen- 
eral agent for Tennessee of this company, located in Memphis, 
where these tickets were sold, and the president of the company at 
Detroit, were fully advised in their official capacities, immediately 
after the death, of all the details of this claim, and neither this gen- 
eral agent, in his several conversations with, nor this president, in 
his reply to the letters of, the representatives of Davis, gave an in- 
timation that the local agent exceeded his authority in the sale of 
these tickets. It was only after this suit was instituted that this 
defense was made, and then without tendering or offering to pay 
back the money received by the company for the tickets which it 
now insists are void and uncollectible. The petition for rehearing 
is overruled, and the judgment of affirmance heretofore pronounced 
will be maintained. 
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A life-inaurance company issued a policy to one L. H. J. Afterwards the in- 
sured became indebted to R. H. J., who paid the premium on the policy 
one year at the request of the insured, and several other years at his own 
instance. R. H. J. then proposed in writing to the insured that he 
should assign the policy to him as security for his debt, and in the same 
written proposal agreed to assign the policy back upon payment of the 
debt, but in case of the death of the insured, the assignee should be enti- 
tled first to reimbursement out of the proceeds of the policy. The in- 
sured not making the assignment immediately upon the receipt of the 
proposal, the proposer sent one B. H. J. to him, with instructions to in- 
duce him to make the assignment. Then the insured, after discussing the 
proposal, and being assured by B. H. J., who was a lawyer, that the mat- 
ter was all right, the proposal not having been withdrawn, nor the time 
of its acceptance limited, made the assignment, absolute in form, to 
R. H. J., creditor; the same being executed six days after the date of the 
proposal. Before payment of the debt, the insured died. In an action to 
recover the whole amount of the policy, by R. H. J., as assignee, against 
the insurance company, the company (having answered that B. H. J., as 
administrator of the estate of the deceased, claimed the insurance money), 
by order of the court, paid the same into court and was discharged. 
Thereupon, by order of the court, the administrator was made defendant, 
and filed an answer and cross complaint, claiming the fund in behalf of 
the estate. Held, that the assignment, though absolute in form, consti- 
tuted merely a security for the indebtedness of the assignor to the assig- 
nee; that, the assignment having been made as security for the debt, the 
creditor was entitled to the payment of his debt out of the funds in court; 
and that the administrator was entitled to the balance of the fund for the 
benefit of the decedent’s estate. 


Where a proposal or offer is made to another by letter, and an answer re- 
quested, the same may be withdrawn or revoked at any time before 
acceptance, but not afterwards. 


R. H. Jones and Moyte, Zane & Costiaan, for Appellant. 
K. M. Auison, for Respondent. 


Bartcu, J. 

This action was commenced against the defendant life-insurance 
company to recover the sum of $1,500 on one of its policies, issued 
by the company to L. H. Jones. The insured assigned the policy to 
his brother, the appellant. The defendant company answered that 
B. H. Jones and R. D. Jones each claimed the insurance money, as 
administrator of the estate of L. H. Jones, deceased; that it was 
ignorant of the respective rights of the claimants, and not in collu- 
sion with either of them,—and asked that it be permitted to pay 


* Decision rendered, Oct. 1%, 1897. Syllabus by the Court. 
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the money into court, and to be thence discharged. Thereupon, by 
order of the court, the money was so paid, the company discharged, 
and B. H. Jones and R. D. Jones were substituted as defendants, 
and given ten days to tile their pleadings to the complaint. Then 
B. H. Jones, as administrator of the estate of the deceased, filed an 
answer and cross complaint alleging, in-substance, that the policy 
of insurance was assigned to the plaintiff by the insured for the pur- 
pose of securing a debt then due from the latter to the former, and 
that at the time of the assignment it was agreed between them that 
upon the payment of the debt the policy should be “assigned 
back,” and returned to the insured. On information and belief it 
was alleged that before the death of the deceased, which is stated to 
have occurred August 26, 1894, the debt was fully paid and dis= 
charged. It was also alleged that the defendant B. H. Jones was 
the duly appointed, qualified, and acting administrator of the de- 
cedent’s estate. After amendment of the cross complaint in accord- 
ance with the ruling of the court on a demurrer thereto, the plaintiff 
in his pleading admitted the assignment of the policy by the insured 
to him, but denied that it was made for the security of any debt, 
alleging that the assignment was intended as an absolute sale and 
unconditional transfer of the policy, and, among other things, de- 
nied that there was any agreement to assign back the policy, or that 
the debt had been paid before or after the death of the insured. 
The plaintiffs affirmative allegations in answer to the complaint of 
the interpleader were answered by specific denials. At the trial it 
was held that the assignment of the policy was made and accepted 
as security for the debt due the plaintiff from the insured, and judg- 
ment entered awarding the plaintiff $542.57 out of the fund in the 
hands of the court, and the defendant, as administrator of the estate, 
$1,012.43. This appeal is from the judgment. 

It may be observed at the outset that many of the errors assigned, 
and much of the matter—indeed, the major portion of it—contained 
in the brief filed in behalf of the plaintiff, are so foreign to the real 
controversy in the case as to merit no serious consideration at our 
hands, not even though all the abstract propositions of law con- 
tained therein have been discussed, regardless of their application, 
in the brief of the respondent. Notwithstanding all the questions 
argued in their brief, and the numerous assignments of error, many 
of them absolutely frivolous, counsel for the appellant declare that 
“the vital question involved in the case” is, ‘Was the assignment 
of this policy in legal effect an absolute sale and transfer?” And 
this is conceded to be the essentially importunt question by counsel 
for the respondent. Clearly, the decisive point is here indicated, 
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which is whether the assignment was made and intended by the in- 
sured, and received and accepted by the appellant, as an absolute 
transfer of the policy, or as security for the debt due the latter from 
the former. What the intention of the parties was, and the effect 
in law of the assignment, must be determined from the assignment 
itself, and from the understanding of the parties prior to and at the 
time of its execution, as shown by their writings, acts, and conduct. 
It appears that the policy was issued to the insured on June 20, 
1890, and that he paid the premium for that year. The next year 
the insured was out of the State, and wrote his brother, the appel- 
lant, two letters concerning the insurance, in one of which, dated 
July 19, 1891, he said:-— 

* I wish you would pay my yearly dues on my insurance policy for this year, 


if you can, so as it will not be forfeited ; 


And in the other, of July 28th, of the same year, 


I don’t know if I will be able to send my money to pay my insurance within 
twenty days, but I will, if 1 can; so, if you can pay it for me, I will remunerate 
you for so doing. 

In compliance with these requests the appellant paid the pre- 
mium in part for the year 1891, as appears from the seventh 
finding of fact, and also paid it at his own instance for the year 
1892, as is shown by the eighth finding. It seems that various 
transactions occurred between the appellant and insured from 
the date of the last letter above quoted to July 14, 1893; but the 
record fails to show any intention of the insured to permanently 
part with his policy, although the appellant claims to have had it in 
his possession. Nor does the following letter written by the appel- 
lant on the last-named date contain any statement which ought to 
have indicated to the insured that the assignment was to be an 
absolute transfer of the insurance policy. It reads as follows:— 


Brigham City, Utah, July 14, 1893. Mr. L. H. Jones, 226 East F Street, 
Salt Lake City, Utah—Dear Bro.: In looking over my checks, I find that I 
paid the premium on your insurance policy for 1891, while you were in Cali- 
fornia, as well as for the last year,—1892. This makes over $80, with interest 
on these two payments, as the extent of the lien that I have on the premiums 
of the policy. Adding to this the $20 still due and unpaid on the $50 advance 
I made to bring your books in, together with one or two small advances, be- 
sides the money paid to the Herald Company, most of which you will find 
accounted for in the letter I wrote you at Mendon, on settlement of our ac- 
count then, will give you the basis for my account, against which, of course, 
you can get up any counterclaims that you may have. Asa matter of busi- 
ness, I don’t see that you can have any objection to assign to me your policy 
to secure the payment of those claims. Of course, if you have good health, I 
haveno doubt but what you will pay them in time, and in case of death J] should 
be entitled first to reimbursement. Of course, as soonas they are paid I agree 
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to assign back to you your policy, and this letter is sufficient evidence of that 
fact. I want nothing more than to be repaid the money I have advanced on 
different occasions. Until such time comes, when you can make repayment, 
I wish to be secured, and this is about the only security you are able at pres- 
ent to give. I can’t possible see, under the circumstances, that you can have 
any objections to assigning over your policy, as B. H. has done his. The 
number is 363,119. The forms are provided by the company. If you will 
go down to the office and execute the assignment in duplicate, which the 
agent will furnish you, and send them up to me, I will arrange at once to send 
down the money and save the policy from lapsing. Write me a letter by re- 
turn mail, as the time is short. All the boys are talking about going over to 
Wellsville at the end of the month for a few days, to pay a visit to father and 
Howell, and rusticate a little. Could you make arrangements to join us? 
Yours truly, R. H. Jones. 

This letter speaks for itself, and it will be noticed that it contains 
not even a hint that the writer expected or intended the assignment 
to be an absolute transfer, but, on the contrary, it was expressly 
agreed therein not only that the assignment should be made as se- 
curity, but also that when the debt which it was to secure was paid 
the policy should be assigned back to the insured. Whatever may 
have been the secret intention of the appellant, the writing will not 
be so construed as to indicate what was neither expressed nor im- 
plied. The letter was written but six days before the assignment 
was made, and three days previous thereto the appellant, under 
date of July 17, 1893, wrote the insurance company, saying:— 

Referring to policy No. 363,119, on the life of L. H. Jones, I wish to say that 
I have paid the premiums on this policy for two years, and hold the policy as 
security for this and other sums which I have against the insured. 

This simply shows what was in the mind of the writer respecting 
security, and confirms his statements, as to what his purpose was, 
contained in his letter to the insured. 

For the purpose of excluding these letters from evidence the ap- 
pellant has raised numerous questions in his brief concerning the 
sufficiency of various allegations in the complaint; but, without dis- 
cussing them separately, we are of the opinion that, while some of 
the allegations are perhaps not stated in the most artistic manner, 
there is no such defect as will render the complaint vulnerable to 
attack after the trial of the cause on its merits without objection, 
It is true, a demurrer was filed, which was sustained on one point, 
and the complaint amended accordingly; but it does not appear 
that when the case was called the appellant urged any objection to 
its trial on its merits, or on the ground that the case was not at 
issue. Aside from this, however, we think the complaint was not 
fatally defective, nor the allegations insufficient to admit the 


evidence in question. 
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The appellant also insists that his letter of July 14, 1893, above 
quoted, was a proposal by mail, requesting an answer by return 
mail, and that, as he received no answer by return mail, he was en- 
titled to consider the offer as rejected, in the same manner as if it 
had never been made. But—could it be conceded that it was such 
an offer—did he treat it as so rejected? All his subsequent acts re- 
garding the procuring of the assignment show the contrary,—show 
that it was an open and continuing offer. Besides, the appellant 
simply requested a letter, and not an acceptance of the offer, by re- 
turn mail. The argument of appellant on this point, wherein he 
calls to his aid some of the elementary principles concerning the 
law of contracts, cannot avail him. No one doubts the legality of 
the proposition that where a proposal or offer is made to another 
by letter, and an answer requested by, and limited to, the return 
mail, and the letter containing the acceptance of the offer is not sent 
by return mail, the person making the offer may consider it re- 
jected. Nor is the correctness of the authorities cited to this propo- 
sition questioned. It suffices to say that neither the propesition 
nor the authorities cited thereto have any application to this case. 
A proposal may be withdrawn or revoked at any time before ac- 
ceptance, but not afterwards: 3 Am. & Eng. Enc. Law, 650. To 
turther show, however, that the offer was never withdrawn or con- 
sidered rejected, it is but necessary to refer to the testimony of the 
witness B. H. Jones, who was the agent sent by the appellant to the 
insured for the express purpose, as it appears, of procuring the as- 
signment. That part of it which is material here reads as follows, 
and does not appear to be contradicted: “ Lewis hesitated in assign- 
ing the policy to him, and Ricy came to me, and requested me to 
go down to Salt Lake and get him to assign the policy. Ricy said 
that he was close run; that he had debts to pay, and he had to raise 
some money, and he had to have my policy assigned to him and 
Lewis's assigned to him, so that he could raisemoney. * * * I 
went down to Salt Lake. I found Lewis in Salt Lake, and told 
him that I had assigned my policy to Ricy, and that Ricy was close 
run, that he wasin a hard fix, and I thought he ought to assign his. 
I told him I knew it would be all right. He refused to assign it, 
and I talked to him several hours. First, he refused to assign it. 
He had had some trouble with Ricy on some accounts before, and he 
was afraid of more trouble. And I talked with him a long time, per- 
suading him that Ricy, being our brother, and close run, the way be 
was, that Lewis ought to make an assignment. Lewis produced this 
letter that Ricy wrote him,—this letter that has just been intro- 
duced, bearing date July 14, 1893; and he asked me if that was 
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sufficient, so he could get it back upon paying the premium. He 
submitted that letter to me, and I told him that I knew it would be 
all right; and I told him at that very time that, if anything should 
ever happen to him, I would see that he (Ricy) did not get the 
policy, and I asked him, if anything should ever happen to me, to 
' see that Ricy didn’t get my policy.” Thus, it appears by uncontra- 
dicted testimony that at or about the time of the assignment the ap- 
pellant, through his agent, was urging the insured to make it 
according to the proposal in the letter, which the insured produced, 
exhibiting no little anxiety lest he should not get the policy back; 
but on being assured by the witness, who was a lawyer, that it 
would be all right, he made+the assignment, as follows:— 

For value received, I hereby assign and transfer unto Ricy H. Jones (credi- 
tor), of Brigham City, Utah, the policy of insurance known as ‘No. 363,119,” 
issued by the New York Life Insurance Company upon the life of Lewis H. 
Jones, of Brigham City, Utah, and all dividend, benefit, and advantage to be 
had or derived therefrom, subject to the conditions of said policy and to the 
rules and regulations of the company. Witness my hand and seal this 20th 
day of July, one thousand eight hundred and ninety-three. L. H. Jones. 

Thereupon he immediately informed the appellant of the execu- 
tion of the instrument, and he received and accepted it. From an 
examination of the record, the conclusion is irresistible that pre- 
vious to and at the time of the execution of the assignment the un- 
derstanding and agreement were that it should be made only as 
security for the debt, and that the appellant so received and ac- 
cepted it, as a sequence to his own proposal. It is unnecessary to 
determine the precise meaning of the word “creditor” in the assign- 
ment. In the light of the surrounding circumstances, it is quite 
probable that the word was used to limit the effect of the instru- 
ment to security fora debt. However this may be, the proposal was 
the efficient cause which induced the assignment. No suggestion 
was ever made—so far as appears from the record—to the insured 
that, in effect, it should be an absolute transfer. By accepting the 
assignment, in the absence of any other conditions than those con- 
tained in his letter, the appellant reaffirmed the contents of the 
letter. He asked for, accepted, and since has retained an assign- 
ment of the. policy, under his own proposal, and now seeks to repu- 
diate and avoid the conditions and limitations contained therein, 
and under which the transaction occurred. This he cannot do: 
Whittemore vs. Cope, 11 Utah, 344; Brown vs. Parsons, 10 Utah, 
223; Clay Co. vs. Harvey, 9 Utah, 497. The assignment having 
been made for the purpose of securing a creditor, and it having 
been stipulated in the proposal under which it was made that in the 
event of the death of the insured the creditor “should be entitled 
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first to reimbursement,” the payment of the debt due the appellant 
was properly ordered to be made out of the fund in the hands of 
the court, and the balance of the fund to be accounted for to the 
representatives of the deceased: Warnock vs. Davis, 104 U. 8., 775. 
We find no reversible error in the record. The costs in this case 
must be taxed against the appellant, including those respecting the 
additional abstract, which appears to have been necessary to a 
correct presentation of the case. 
The judgment is affirmed. Zane, C. J., and Miner, J., concur. 


SUPREME COURT OF WASHINGTON. 


PIONEER SAVINGS & LOAN CO. _ 


v8. 


PROVIDENCE-WASHINGTON INS. CO.* 


The policy, payable to mortgagee, provided it should be void in case the com- 
pany was not notified of change of ownership. Afterwards the property 
was deeded to the mortgagee under stipulation that title should not 
pass until approved by attorneys, and that the foreclosure proceedings be 
dismissed. Such proceedings had not been dismissed at the time of loss. 


Held, That the plaintiff still retained its interest as mortgagee, and the fail- 
ure to notify of the conditional transfer of title which took place between 
the date of application and the payment of premium did not work a 
forfeiture. 


Mark F. Menpenuatt, for Appellant, 
Graves, Wotr & Graves, for Respondent. 
Reavis, J. 

Action at law to recover on a fire-insurance policy. The plaintiff 
procured a policy of insurance from the defendant against loss by 
fire, in the amount of $1,500, upon a store building in the town of 
Post Falls, Idaho. The policy ran directly to Celinda Newsom, and 
the contract of insurance was for the term of one year from the 30th 
of August, 1893, at noon, to the 30th of August, 1894, against all 
direct loss or damage by fire. The application for the insurance 
was made by the plaintiff as mortgagee of the property owned then 
by Celinda Newsom and her husband. It contained the stipulation, 
“Loss, if any, payable to the plaintiff named as mortgagee or trus- 
tee, per mortgage clause attached,” which mortgage clause contained, 
among other things, the following provisions:— 


* Decision rendered, June 18%, 1897. 
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It is hereby agreed that this insurance, as to the interests of the abovee 
named mortgagee or beneficiary in the trust deed only therein, shall not be 
invalidated by any act or neglect of the mortgagor or owner of the property 
insured, nor by the occupancy of the premises for purposes more hazardous 
than are permitted by the terms of this policy, nor by any change in title or 
nossession, whether by legal process, voluntary transfer, or conveyance of the 
premises : provided that the mortgagee or beneficiary shall notify this com- 
pany of any change of ownership or increase of hazard which shall come to 
the knowledge of said mortgagee or beneficiary, and shall have permission 
for such change of ownership or such increased hazard duly indorsed on this 
policy. 

On October 1, 1893, the buildings were totally destroyed by fire. 
Notice was given and tender of proof of loss made by the plaintiff 
to the defendant within seasonable time thereafter, and claim for 
payment of loss. Defendant denied all liability under its contract 
of insurance, and plaintiff began this action. At the trial of the 
cause, objection was interposed by defendant to the introduction of 
testimony because the complaint did not state facts sufficient to 
constitute a cause of action. The court sustained this objection, 
and, upon motion of defendant, directed the jury to return a verdict 
in favor of the defendant, and entered judgmentthereon. Previous 
to the trial a general demurrer had been interposed by defendant to 
the complaint, and overruled by the court. 

It will be observed that the question presented here is upon the 
sufficiency of the pleadings by the plaintiff. The complaint sets out 
the corporate capacity of the plaintiff and the defendant, and that 
Newsom and wife were the owners of the property covered by the 
policy of insurance, and as such owners executed and delivered a 
mortgage of $1,800 to the plaintiff, for a valuable consideration, and 
that the mortgagors agreed to keep the premises insured against 
loss by fire, and the policy to have a mortgage clause attached, 
with the loss, if any, payable to plaintiff, and that, in case of fail- 
ure of the mortgagors to keep up the insurance, then the mortgagee 
to take out the insurance and pay the premiums, and the mortgage 
was to be security for the premiums paid; that, for a breach of the 
conditions of the mortgage, plaintiff commenced a foreclosure suit 
about the 2d day of August, 1893, in the District Court of Koo- 
tenai County, Idaho, and immediately served the defendant with 
summons; that during the pendency of the foreclosure suit, about 
August 28, 1893, Newsom and wife made, executed, acknowledged, 
and delivered their deed, thereby intending to convey the mort- 
gaged premises to plaintiff, and at the same time it was expressly 
understood between defendants Newsom and plaintiff that title 
should pass to plaintiff only on the condition that said title be ap- 


proved by plaintiff's attorneys, and upon the further condition that 
VoL. XXVII—10. 
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the foreciosure suit be dismissed and the mortgage debt satisfied 
and discharged by plaintiff as ugainst Newsom and wife; that about 
the 21st of September, 1893, plaintiff’s attorneys, on behalf of the 
plaintiff, filed a motion in the Idaho court to dismiss the foreclosure 
suit, and the motion to dismiss the suit was heard and order of dis- 
missal thereon entered by the court on the 6th of November, 1893; 
that, during the pendency of the foreclosure suit in accordance 
with the provisions of the mortgage, plaintiff, upon the —— day 
of August, 1893, at Minneapolis, Minn., applied for and procured 
from defendant insurance on the premises, and paid the premium 
of $67.50 therefor; and that defendant, by its agents duly author- 
ized thereto, on August 30, 1893, at Spokane, Wash., made the 
policy of insurance in writing and insured the premises as the 
property of Celinda Newsom in the sum of $1,500 against loss by 
fire. After the demurrer was overruled, defendant answered in 
substance, denying information sufficient to form a belief as to the 
formal matters alleged in the complaint, and affirmatively alleging 
that at no time prior to the date of the fire did the plaintiff, or 
Newsom or wife, or any other party, notify defendant of any change 
of ownership which had come to the knowlelge of either of the 
parties, nor did plaintiff obtain permission for such change of own- 
ership or obtain permission for the execution of the deed from New- 
som and wife to plaintiff, or concerning the approval of the title of 
the mortgaged premises, or concerning the pendency or dismissal 
of the foreclosure suit, and that at the time of the fire, and when 
the policy of insurance was made, plaintiff was the owner in fee 
simple of the mortgaged premises. The answer further alleges 
that the policy described in the complaint contained the follow- 
ing covenant: “That said policy should be void if the interest of 
the insured be other than unconditional and sole ownership, or if 
the subject of the ownership of the insurance be a building on 
ground not owned by the insured in fee simple, or if any change 
other than by the death of the insured should take place in the 
interest, title, or possession of the subject of the insurance, whether 
by legal process or judgment, or by voluntary act of the insured 
or otherwise.” Plaintitf replied, devying the absolute sale by New- 
som and wife to it on August 28th, and also alleging that plain- 
tiff’s officers could not notify the defendant of the settlement of 
the foreclosure suit, and that notice was given of the pendency of 
the foreclosure; alleging that by reason of the necessary lapse of 
time in procuring the abstract of title and in approving said title, 
and the time necessarily consumed by the transmission of the United 
States mails to and from the city of Minneapolis, plaintiff's officers 
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could not and did not have any notice or knowledge of the fore- 
closure suit at the time of making application for the policy of 
insurance, or at the time of the fire; and the plaintiff also alleges 
that it notified defendant of the pendency of the foreclosure suit, 
and defendant issued the policy of insurance with full notice and 
knowledge of the suit. Besides the covenant above mentioned in 
defendant’s answer relative to the ownership of the property, which 
was in the policy, there was also another stipulation as follows: 
“Tf, with the consent of this company, an interest under this policy 
shall exist in favor of a mortgagee, or of any person or corpor- 
ation having an interest in the subject of insurance other than the 
interest of the insured as described herein, the conditions herein- 
before contained shall apply in the manner expressed in such pro- 
visions and conditions of insurance relating to such insurance as 
shall be written upon, attached or appended hereto.” 

1. Plaintiff, under the terms of its mortgage, when the mort- 
gagors had failed to procure insurance for the buildings on the 
mortgaged premises, applied to defendant, a Minnesota corporation 
jn Minneapolis, for a fire insurance-policy, as a mortgagee, and paid 
the premium at the time of $67.50. The policy was forwarded to 
be countersigned at the agency of defendant at Spokane, Wash. 
The allegation of the complaint is that this application was made 
and the premium paid on the day of August, 1893. We think 
it may reasonably be inferred that the premium was paid upon the 
application made at Minneapolis at least three days before the 
policy was delivered at Spokane. At the time the application was 
made, Newsom and wife, the mortgagors, were the owners of the 
premises insured. If, as maintained by the defendant, the pre- 
sumption exists that plaintiff made a representation of the title 
in its application for insurance to defendant, then such statement 
of title was at that time true. In contemplation of both parties, 
the premises were mortgaged, and a mortgage foreclosure might be 
made and a change of title occur; and, in such change of title, 
plaintiff, mortgagee, might become the owner. Indeed, the contract 
of insurance with the plaintiff, the mortgagee, provided that no 
change of title or possession, etc., should affect the contract. We 
believe the rule supported by the better authority is that the con- 
tract of insurance with a mortgagee by an insurance company is a 
separate, distinct contract from that of the owner of the property, 
and that it is in contemplation between the parties to the contract 
that a change of title may occur, and that a third person or the 
mortgagee may become the owner, and that the ordinary stipulation 
in insurance policies in such contracts, that the mortgagee shall 
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notify the insurance company of a change of title, is one not a substan- 
tive part of the contract, for violation of which a forfeiture will lie, 
but is simply a subsequent breach of the contract, for which dam- 
ages may lie if the insurance company is injured. Such being the 
rule, we would have no difficulty in adjudging the defendant liable 
for the loss, if, after the delivery of the policy, such change of title 
had occured, although defendant was without notice of the same. 
But the change of title in the case at bar evidently occurred in the 
interval between the application and payment of premium at Min- 
neapolis and the delivery of the policy to the plaintiff at Spokane. 
May on Insurance (volume 1 [3d Ed.] § 276c), discussing foreclosure, 
says: “If, however, the policy expressly provides that the com- 
mencement of foreclosure proceedings shall avoid it, the condition 
will be enforced. But where an application truly stated that no fore- 
closure proceedings had been begun, and the policy stipulated that 
the commencementof any foreclosure proceedings shall immediately 
render this policy void, and no such proceedings were begun after 
the policy was issued, but there were such begun between the date 
of the application and the date of the policy, it was held that the 
company was bound, and the policy was not forfeited. The insurer 
must stipulate for the intervening period, if he would cover it.” 
This question has also been directly before the Supreme Court of 
Iowa in a case in which the facts are very similar to those in the 
one now under consideration here. In that case the application for 
insurance was made February 23d, and stated that no proceedings 
had been commenced to enforce a mortgage on the property, which 
statement was true at that time. The application also provided 
that no liability should attach until it should be approved by the 
company. It was approved and the policy issued March 3d. The 
policy provided that the commencement of foreclosure proceedings 
against the property should render it void. Foreclosure proceed- 
ings were in fact begun between the dates of the application and 
the issuance of the policy, and the court held that the policy was 
not void because of such foreclosure proceedings. The court said: 
“ Upon the 3d of March it relied upon what the insured said about 
the property on the 23d of February. The company knew that the 
condition of the property was liable to change in the interval, and 
employed no means to inform itself. We think it took its own risk 
in regard to such change. When it issued its policy on the 3d day 
of March, it seems to us that it undertook to insure the property 
as it then was. We do not think the policy can be understood as 
meaning that foreclosure proceedings commenced before that time 
would render the policy void. No one can read the provision against 
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the commencement of foreclosure proceedings without being im- 
pressed that it was designed to provide merely for the future:” 
Day vs. Insurance Co., 72 Iowa, 597. This court, in the case of 
Dooly vs. Insurance Co., held that a policy of insurance containing 
a stipulation similar to the one in the case at bar, that if the owner- 
ship was not sole, unconditional ownership in fee, it was void, and 
where at the time the policy was written and delivered the insured 
was not such owner, and where the insurance company had no 
knowledge of the title, and no false representations had been made 
by the insured, was not vitiated. In effect, it was decided that the 
insurance company must inquire or inform itself about the title, or 
else it will not be material. In the policy before us, as usual in fire- 
insurance policies, there are numerous printed stipulations in large 
and small type, and that they are not always closely noticed by 
either the insurer or the insured is obvious from a reading of this 
policy. The stipulation that exists in the printed portion of this 
policy, 

Or if any change other than by the death of the insured should take place 
in the interest, title, or possession of the subject of the insurance, whether by 
legal process or judgment, or by voluntary act of the insured or otherwise, 

Was not eliminated by the defendant or its agents when they de- 
livered the policy, yet it is absolutely inconsistent with the contract 
which it specially made with the plaintiff as mortgagee, and which 
was attached to the policy, the latter contract stipulating that such 
changes should not vitiate the policy. This illustration is men- 
tioned that it may be seen, when the strictness of a forfeiture is 
claimed by the insurance company because of a stipulation perhaps 
first noticed by the insured after loss, it will be closely scrutinized 
before forfeiture is declared. Nothing will be inferred in favor of 
the forfeiture. 

2. But another phase of the contention for a forfeiture of the 
contract by the defendant may here be examined. It is true that 
the execution and delivery of a deed by grantor to grantee estops 
the grantor from afterwards setting up a conditional delivery, or 
qualifying it in any way. This rule has its reason, which is that in 
so important a matter as the conveyance of title to real estate the 
door for the introduction of parol testimony to contradict the deliv- 
ery of a deed when once made will not be opened. But this estop- 
pel upon the grantor does not always conclude the grantee. The 
plaintiff here was the mortgagee. It did not agree to, and did not 
in fact, dismiss the foreclosure proceeding or satisfy the mortgage 
until after the loss occurred by fire. The rule is that a mortgagee 
taking a conveyance of the fee by a deed does not always and neces- 
sarily merge the mortgage in the title, but, on the contrary, if it is 
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to the interest of the mortgagee to still maintain the mortgage, he 
may doso. It would be but an ordinary precaution, when a deed 
was tendered by the mortgagor, to examine the title before accept- 
ance of the deed. There might be intervening incumbrances which 
would make it necessary to maintain the mortgage intact, and con- 
clude a foreclosure, and derive title through a judicial sale, rather 
than to retain the ownership by deed from the mortgagor. Evi- 
dently here it was to the interest of the plaintiff to maintain its 
mortgage after the loss by fire occurred, and it did so for some 
time; and, if it were in any sense a mortgagee when the loss occurred, 
the liability of the defendant was at that date fixed, because its 
contract is to pay such loss as the mortgagee sustained and as its 
interest appeared. The defendant seems to have retained the $67.50, 
and refused to pay the loss under its contract of insurance. In con- 
formity to the views heretofore expressed, the judgment of the su- 
perior court is reversed, and the cause remanded for a new trial. 
Scott, C. J., and Dunbar, Gordon, and Anders, JJ. concur. 


SUPREME COURT OF SOUTH CAROLINA. 


SCHROEDER 
US. 
SPRINGFIELD FIRE & MARINE INS. CO.* 


The policy stipulated that it should be void in case of other insurance; also 
that it should not take effect until the actual payment of premium. It 
further recited that it was in consideration of the payment of the premium 
stated. Subsequent to its issue, but before the actual payment of pre- 
mium other insurance was procured. This fact was known to the agent 
when he afterwards received the premium. 


Held, That the receipt of the premium with knowledge by the agent was a 
waiver of forfeiture because of other insurance. 


Gro. G. Tompson, for Appellant. 
Asney & Tuomas, for Respondent. 
, Gary, A. J. 

This is an action on a policy of fire insurance, in which the sec- 
ond paragraph of the complaint is as follows: “That on the 19th 
day of February, A. D., 1892, in consideration of the payment by 
the plaintiff to the defendant of sixteen dollars and fifty cents, the 
defendants, by their agents, duly authorized thereto, made their 
policy of insurance in writing, and thereby insured the plaintiff 


* Decision rendered Dec. 7, 1897. 
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against loss by fire for the term of one year, to the amount of one 
thousand dollars, upon all ber household furniture,” ete. The princi- 
pal defense relied upon by the defendant, and which involves the 
questions raised by the exceptions, is as follows: “That said policy 
of insurance contained a provision whereby the plaintiff covenanted 
and agreed, and it was stipulated by and between the parties 
thereto, that, in case the assured shall thereafter, from the date of 
said policy, make any other insurance on the property thereby in- 
sured, without the consent of the company written thereon, then 
said policy should be void; and the defendant alleges that during 
the lifetime of said policy, to wit, on the -——— day of ———, 1892, 
the plaintiff insured the property covered by the policy aforesaid, 
for the sum of one thousand dollars, in the Greenwich Insurance 
Company, without the knowledge or consent of the defendant writ- 
ten on said policy, or its agent’s, and by reason thereof the said 
policy of insurance issued by this defendant to the plaintiff became 
null and void, and said plaintiff cannot now maintain an action there- 
on.” The policy of insurance contained the following provisions :— 

No other concurrent insurance permitted. * * * That this company shall 
not be liable until the actual payment of the premium. * * * Ifthe as- 
sured shall have or shall hereafter make any other insurance without the con- 
sent of the company written hereon, * * * then, and in every such case, 
this policy shall be void. * * * Nor shall the assured be entitled to re- 
cover of this company any greater proportion of the loss or damage than the 
amount hereby insured bears to the whole sum insured on said property, 
whether such other insurance be by specific or by general or floating policies. 
* * * Andit isexpressly covenanted by the parties hereto that no officer, 
agent, or representative of this company shall be held to have waived any of 
the terms and conditions of this policy, unless such waiver shall be indorsed 
hereon in writing. * * * This policy is made and accepted on the above 
express conditions. 

After the plaintiff closed her testimony, the defendant made a 
motion for a nonsuit. 

The following appears in the “case”: “The plaintiff's counsel 
here announced that they rested, but immediately after such an- 
nouncement they said to the court that they desired to recall Mr. 
Meares, to prove that at the time Mr. Allen says he paid the amount 
of the premium to Chase & Sons, who were the local agents of the 
defendants, such agents had been informed that Commander had 
issued the Greenwich policy to the plaintiff. The Court: ‘I have 
already ruled that under the case presented before the court, that 
such testimony is incompetent, and that, so far as the testimony 
goes, the only way to show waiver would be by compliance with the 
terms of the policy, there being no other grounds disclosed by the 
evidence, or suggested by counsel, other than the simple offer to 
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show knowledge of the local agents of the taking out of another 
policy upon the same property. I cannot see, if the agent chose to 
take the risk himself of accountiny for the premium to the company, 
and to indulge the person taking out the policy upon his individual 
account, how that binds the company in any way. If he delivers 
the policy without taking the money, he does so at his own risk, and 
it is the agent’s own indulgence, and not that of the company. I 
am therefore compelled to rule that the proposed testimony of Mr. 
Meares, objected to, is incompetent.’ Plaintiff's counsel then an- 
nounced that they rested their case. The defendant’s counsel 
thereupon asked plaintiff's counsel if they had any further evidence 
to offer upon the question of waiver; that, if they did not, the de- 
fendant would offer no testimony. Plaintiff's counsel not replying, 
the defendant’s counsel stated that, the proof being undisputed, and 
it appearing by the plaintiff's own evidence that the conditions of 
the policy had been broken, and that, under the terms, no action 
could be sustained, therefore submitted that a nonsuit should be 
granted, or that the jury be directed to find a verdict for the de- 
fendant. The Court: ‘What have you to say on that point, Mr. 
Thompson?’ Plaintiff's Counsel: ‘We refer your honor to the case 
of Copeland vs. Insurance Co. (S. C.), in which the facts were simi- 
lar, except in that case the iron-safe clause was involved. A motion 
of nonsuit was granted by Judge Townsend. The nonsuit was re- 
versed by the supreme court on the ground that the plaintiff should 
have been given an opportunity to reply. We wish to put the plain- 
tiff on the stand if the defendant has closed.’ Mr. Abney: ‘ You can 
do so now.’ The plaintiff declined. Thereupon Mr. Abney stated 
that he had no evidence to offer, and asked that a nonsuit be 
granted. The Court: ‘It strikes me that there is no testimony here 
which would warrant the jury in finding for the plaintiff, and I will 
therefore grant your motion fora nonsuit.’” The plaintiff appealed 
upon exceptions which will be set out in the report of the case. 

The exceptions will not be considered seriatim, as they raise prac- 
tically the single question whether there was any testimony offered 
or introduced tending to prove waiver, relative to concurrent insur- 
ance. If there was no waiver on the part of the defendant as to 
that provision of the policy which rendered it inoperative until 
actual payment of the premium of insurance, then it must be re- 
garded as having been issued at the time the premium was actually 
paid. The plaintiff offered to introduce testimony for the purpose 
of showing that at that time the agent of the defendant had knowl- 
edge that there was other insurance on the property. Such knowl- 
edge would prevent the company from setting up as a defense that 
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there was other insurance on the property when the premium was 
paid: Graham vs. Insurance Co., 48 S. C., 195. Equity and good 
conscience, would not, under such circumstances, permit the com- 
pany to take premium of insurance and then claim that the policy 
was a nullity. After the defendant received notice of the fire 
through the proofs of loss furnished by the plaintiff, it does not ap- 
pear from the testimony that it offered to return the premium of 
insurance, and this was a fact tending to show waiver, and therefore 
properly for the consideration of the jury. It may be argued that 
the company waived the right to insist upon the requirement of the 
policy as to actual payment of the premium, but no testimony was 
introduced to show such waiver, and, even if testimony had been 
introduced to prove this fact, it would have been for the considera- 
tion of the jury, and not of the court. It is true, the complaint al- 
leges that the insurance was effected when the policy was delivered, 
and this fact is admitted in the answer; but, even if it should be 
held that the defendant waived the right to insist upon the require- 
ment of the policy as to actual payment of the premium, still the 
offer to show by the testimony that, when the premium of insurance 
was paid, the agent of the defendant had notice that there was other 
insurance, and the tailure of the detendant to show that it offered to 
return the premium of insurance after receiving notice of the fire 
through the proofs of loss furnished by the plaintiff, were facts for 
the consideration of the jury in determining the question of waiver. 
The presiding judge was in error in excluding the testimony of Mr. 
Meares, and in granting the order of nonsuit. The order of nonsuit 
is therefore set aside, and the case remanded to the circuit court for 
a new trial. 

Jones, J. Iconcur in the result. The nonsuit was improper. 
See Sample vs. Insurance Co., 42 S. C., 14; Copeland vs. Assurance 
Co., 43 S. C., 26; Carpenter vs. Accident Co., XXV. Ins. L. J., 543. 

McIver, C. J. (dissenting). Being unable to concur in the conclu- 
sion reached by Mr. Justice Gary, I am compelled to dissent. But, 
as I am unwilling to delay the filing of the opinion, I must be con- 
tent with simply indicating the points upon which I dissent, without 
undertaking to enter into a discussion of such points. It seems to 
me that when parties enter into a contract, and reduce its terms to 
writing, that, in the absence of any evidence of fraud or mistake,— 
of which there is no pretense in this case,—they must be held to the 
terms found in the written contract. It is conceded that the con- 
tract upon which the plaintiff's action is based is to be found in the 
policy of insurance, where the terms and conditions of the contract 
are set forth clearly and explicitly. One of the conditions there ex- 
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pressed is that, if the assured shall effect other insurance upon the 
property covered by the policy “ without the consent of the company 
written hereon,” the policy shall be void. There can be no doubt 
that this condition was violated, for the plaintiffs own testimony 
shows that fact; and hence, by the plaintiff's own showing, she had 
no cause of action. But it is said that this condition might be, and 
was, waived by the company. It is true that there might be a 
waiver of this or any other condition in the contract, but the con- 
tract expressly states how alone such waiver might be made, viz., by 
a writing indorsed on the policy; and there is no pretense that there 
was any evidence of such indorsement. Hence the testimony offered 
to show a waiver in any other way than that specifically provided 
for in the contract was irrelevant and incompetent. It is said, how- 
ever, that the premium had not been actually paid at the time of the 
issuing of the policy, and that, by one of the terms of the policy, it 
did not take effect until actual payment of the premium, and such 
actual payment was not made to the local agent until after such 
agent had notice that other insurance had been taken out on the 
property, and therefore the policy was void in its inception, and 
hence the defencant could not maintain the defense upon which it 
relied without showing a return, or an offer to return, the premium 
subsequently paid. In view of the allegation in the complaint 
“that on the 19th day of February, A. D. 1892, in consideration of 
the payment by the plaintiff to the defendant of the premium of 
sixteen dollars and fifty cents,” ete., and in view of the statement in 
the policy, filed as Exhibit A, and offered in evidence by the plaintiff, 
that 

The Springfield Fire and Marine Insurance Company of Springfield, Mass., 
in consideration of sixteen +; dollars, to them paid by the insured, etc., 

It seems to me that both the plaintiff and the insurance company 
are estopped from saying that the premium was not actually paid 
on the 19th of February, 1892, the date of the policy, which was 
before the second policy was taken out, and of course before the 
local agent of defendant company could have had notice of the 
additional insurance taken out on the 23d of February, 1892. The 
test of this is, if the property insured had been destroyed by fire 
between the 19th and the 23d of February, 1892, could there be a 
doubt that the company would be liable, because they could not 
be heard to say that the premium had not been actually paid to their 
local agents at the time of the fire, in face of their policy acknowl- 
edging receipt of the premium at the date of policy? While, there- 
fore, it may be true that, if the policy was void in its inception, the 
company would be precluded from taking advantage of the failure 
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of the condition which rendered the policy void in its inception 
without returning or offering to return the premium received by 
the company, yet the same would not be true where a policy valid 
in its inception has been rendered void by some act or omission of 
the assured after receiving such policy, for in this case I am unable 
to perceive any reason why the company should be required to re- 
fund the premium. In such case the assured gets what he bar- 
gained for in consideration of the premium, viz., a valid policy, for 
which he pays; and if the assured, by his own act, renders the 
policy valueless, there is no reason why the premium should be 
refunded. 

I am unable to perceive how the appellant can complain of what 
occurred when she closed her case, which is fully set forth in the 
opinion of Mr. Justice Gary. When defendant's counsel asked 
plaintiff's counsel if they had any further evidence to offer upon the 
question of waiver, adding that, if they did not, the defendant would 
offer no evidence, and received no reply, it seems to me that the 
motion for a nonsuit properly followed. But, more than this, when, 
in the argument of the motion for a nonsuit, plaintiff's counsel ex- 
pressed a desire to put the plaintiff on the stand, and was told that 
he could do so then, and plaintiff’s counsel declined to avail himself 
of the opportunity offered, I am at a loss to conceive what cause of 
complaint the plaintiff can possibly have; especially as it appears 
that defendant’s counsel then stated that he had no evidence to 
offer, and hence there was nothing for the plaintiff to reply to. It 
will be observed that the plaintiff, by her own testimony, had shown 
a breach of the condition as to additional insurance, and hence it 
was necessary for her to show, in her evidence in chief, that there 
had been a waiver of such condition, for otherwise her own testi- 
mony would have proved her out of court. But, inasmuch as the 
defendant offered no testimony in reply, I am unable to perceive 
how the plaintiff was prejudiced, as there was nothing to which she 
could reply. For these reasons, thus briefly and imperfectly stated, 
I am of opinion that the judgment of: the circuit court should be 
affirmed. 





Supreme Court of Iowa. 


SUPREME COURT OF IOWA. 


ZALESKY 
v8. 
IOWA STATE INS. CO.* 


Where no record has been kept of a director’s meeting, the action of the board 
may be shown by parol evidence. 


According to the provisions of the policy and by-laws the directors were enti- 
tled to rebuild unless the insured preferred to reeeive money. The in- 
sured was notified of anelection to rebuild and plans were asked for. He 
made no reply and expressed no preference for money. 


Held, That the policy was converted into a building contract and the rights 
of the parties must be determined with reference thereto. 


McVey & Cuersuire, for Appellant. 

J. J. Mosnat and W. C. Scrimeeour, for Appellee. 

Deemer, J. 

The issuance of the policy in suit, which covered a two-story 
brick building in the city of Belle Plaine and a meat cutter and an 
engine and boiler, the destruction of the building by fire, and the 
giving of proper proofs of loss, are all admitted. The defendant, in 
defense, pleaded a former suit pending in Lee County, which went 
to judgment before the commencement of this action. It also 
pleaded concurrent insurance upon the property, and set out this 
provision of plaintiff’s policy :— 

The directors shall have the right to rebuild the building or repair the 
same, and the assured shall furnish to the directors proper specifications of 
the building destroyed or damaged; and the claim of the assured shall be 
limited to the actual cost of the building to the assured, or of replacing the 
same, less a reasonable depreciation for wear and tear and age of the building. 
If the directors rebuild or repair a building, the assured shall pay to the com- 
pany the difference in value between the new and old building, and, in case 
of disagreement, the amount thereof shall, upon demand of either party, be 
determined as provided by section 14 of the charter. And if there shall be 
any policies of other companies thereon not contributing to said rebuilding, 
the assured shall pay to this company the amount thereof, which shall be 
expended in repairing or restoring the buildings, subject to the foregoing 
conditions,— 

And charged the fact to be that within thirty days after the al- 
leged proofs of loss this defendant demanded the right to rebuild 
said building under the terms and conditions of the policy, and de- 
manded of the plaintiff that the assured should pay to this company 
the amount of the other insurance not contributing to such rebuild- 

* Decision rendered, Feb. 9, 1897. 
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ing, to enable the defendant to spend the same to restore and re- 
build the building thereof, or as much as was necessary to rebuild 
the same, according to the terms of the policy. It also pleaded that 
by the terms of its policy its board of directors had three months 
in which to determine whether to rebuild or not, and that its said 
board did within three months determine to rebuild, and so noti- 
fied the plaintiff, but that plaintiff refused to comply with the terms 
of the policy, and refused and neglected to permit defendant to re- 
store the building; and in defiance of his policy, and of defendant’s 
rights thereunder, proceeded to rebuiid the said building himself. 
The plaintiff's reply was a plea of estoppel, and practically a general 
denial of the affirmative matters of the answer. 

1. The appellant offered to prove by George Rand, a director of 
the company, and by one Overton, adjuster, that at a regular meet- 
ing of the directors held on September 21, 1894,—within ten days 
after proofs of loss were furnished,—they decided to rebuild, and 
ordered the adjuster to give appellee notice of their decision, and 
request him to furnish plans and specifications of the building 
destroyed; that in conformity to the usual and ordinary custom of 
the directors no record was made of their action in the matter, and 
that it was usual for the secretary to make up the record of the 
action of the board only when a loss was fully and finally disposed 
of. Appellee objected to this evidence on the ground that it was 
incompetent and irrelevant, and not the best evidence. The court 
sustained the objection, and of this complaint is made. It will be 
observed that no record was made of the action of the board, and 
there was no written evidence of the conclusion arrived at. It 
rested in the memory of the individuals who were present, and 
their recollection and statements as to what was done was the best 
and only evidence attainable. There is no statutory requirement 
that such matters should be in writing, and we know of no reason 
for holding that parol evidence is not admissible in such cases. In- 
deed, it has been so often held that, where no records are kept, or 
the proceedings are not recorded, parol evidence is admissible to 
show what was resolved upon, and by what vote it was carried, that 
it may be said to be the unanimous voice of authority that such 
proof may be given: Ten Eyck vs. Railroad Co. (Mich.); Cram vs. 
Proprietary Co., 12 Me., 354; Bank vs. Dandridge, 12 Wheat., 69; 
Dill. Mun. Corp. (4th Ed.) §§ 300, 301; Poweshiek Co. vs. Ross, 9 
Iowa, 511; Athearn vs. Independent Dist., 33 Iowa, 105. See, algo, 
Lawson’s note to Wertheim vs. Trust Co., 15 Fed., 727; Higgins vs. 
Reed, 74 Am. Dec., 309-312; Beach, Priv. Corp., § 295. The evi- 
dence offered was not only the best of which the case was susceptible, 
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but it was also competent to establish the facts sought to be proved. 

The: only other question which remains is, was it relevant? It 
certainly was, for it went to support one of the defenses pleaded by 
appellant. It is contended in argument by appellee, however, that 
the evidence was immaterial, and that no prejudice resulted to ap- 
pellant from the ruling. This brings us to a consideration of the 
contract entered into between the parties. The policy sued upon 
contained these provisions:— 

And we do therefore promise according to the provisions of said charter to 
pay the said sum insured within the three months next after the said loss 
shall have been proved by the assured and adjusted by the board of directors 
as required by the charter aforesaid during the time this policy shall remain 
in force, unless the directors within the said three months determine to rebuild 
or replace the property destroyed. And we do further promise that when, 
and as often as the property aforesaid, or any part thereof, or any other of 
equal value built or supplied in the room thereof shall happen to be injured by 
means of fire, such damage shall be made good according to the estimate 
thereof, or repaired and put in as good condition as the same was before such 
loss or damage happened. * * * And it shall be optional with the com- 
pany to replace the articles lost or damaged with others of the same kind and 
equal goodness, and to rebuild or repair the building or buildings, within a 
reasonable time, giving notice of their intention to do so within thirty days 
after the proofs, as herein required, have been received at the office of the 
company. * * * Andin case of loss of a building insured in this company, 
or any damage thereto, the directors shall have the right to rebuild or repair 
the same, and the assured shall furnish the directors proper specifications of 
the building destroyed or damaged, and the claims of the assured shall be 
limited to the actual cost of replacing the same, less a reasonable deprecia- 
tion for wear and tear and age of the building. If the directors repair or 
rebuild a building, the insured shall pay to the company the difference in 
value between the new and old building; and in case of disagreement the 
amount thereof shall, upon demand of either party, be determined as pro- 
vided in section 14 of the charter. And, if there shall be any policies of 
other insurance companies thereon not contributing to such rebuilding, the 
assured shall pay to this company the amount thereof, which shall be 
expended in restoring or repairing the building, subject to the foregoing 
conditions. 


The articles of incorporation of the company also contained these 
provisions :— 

Sec. 16. The directors shall settle and pay all losses within three months 
after they shall have been notified and proof of loss according to the by-laws 
and conditions of insurance, unless they shall judge it expedient within that 
time to rebuild the house or houses destroyed, or replace or restore the prop- 
erty, or repair the damage sustained, which they are empowered to do in a 
convenient time. Sec. 17, In case any building or buildings or other property 
insured in said company be destroyed by fire, and the owner or owners 
thereof shall prefer to receive the amount-of said loss in money, in such case 
the directors may retain the amount of the premium note given for the insur- 
ance thereof, and make assessments thereon, until the time for which insur- 
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ance was made shall have expired. At the expiration thereof the insured 
shall have aright to demand and receive such part of such retained premium 
as has not been expended in losses and expenses. 

The conditions of the policy and the first section of the articles 
of incorporation quoted clearly indicate that the insurer had the 
right of election to rebuild, and that its decision was final. 


It is contended on behalf of appellee that article 17 of the 
by-laws is in conflict therewith, and that, as it is for the benefit of 
the assured, that construction must be placed upon the whole con- 
tract which is most, favorable to the appellee,—according to the 
universal rule of construction,—and that this gives to the insured 
the right of election to take his claim in money. Now, while section 
17 of the articles of incorporation is not clear, it seems to us that it 
is not necessarily in conflict with the other provisions and the con- 
ditions of the policy before quoted. It has reference particularly 
as to what shall be done with the premium note in the event the 
assured receives the amount of his loss in money; and, when con- 
strued with reference to the other articles, which are too long to be 
copied at length in this opinion, it is clear that it had no reference 
to the liability of the company, nor to the right of the assured to 
elect to take his indemnity in money. Moreover, the company pro- 
ceeded in exact accord with the terms of the policy. It elected to 
rebuild, gave the assured notice of its decision and demanded 
plans and specifications of the building. Appellee made no response 
thereto, and did not indicate at any time until he had rebuilt the 
structure and brought this action that he preferred to receive 
money for his loss. At the time the appellant elected to rebuild, 
and gave proper notice thereof to the assured, it converted. the 
policy into a building contract, and, when thus fixed, all provisions 
in conflict therewith must yield: Beals vs. Insurance Co., 36 N. Y., 
522; Good vs. Insurance Co., 43 Ohio St., 394; Morrell vs. Insur- 
ance Co., 33 N. Y., 429. Appellee gave no notice to appellant that 
he intended to rebuild, and there is nothing in the record to show 
that it had any such notice or knowledge until about the time of the 
commencement of this suit. Under such a state of facts it is clear 
that, if we give to section 17 the force and effect contended for by 
appellee, yet, as he did not make his election known, the defendant 
had the right to proceed as it did, and, having done so, it converted 
the contract from one of indemnity into a building contract, and the 
rights of the parties must be determined with reference thereto. 
We may observe, parenthetically, that the defendant and appellant 
is a mutual insurance company, and for that reason we have consid- 
ered its articles of incorporation, as they became a part of the 
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contract between the parties. We think the evidence offered by 
defendant was material, and that it should have gone to the jury. 

2. Appellant also contends that its plea in abatement was a com- 
plete defense to the action. It appears that plaintiff recovered 
judgment in Lee County against the defendant upon the policy in 
suit. On this judgment he caused execution to issue. Appellant 
brought suit by injunction to restrain the collection of the judg- 
ment, claiming that it was illegal and void for the reason that ser- 
vice was not made on a proper officer of the company. Appellee, in 
his reply to appellant’s answer, admitted that the judgment was and 
is void; and also introduced in evidence a notice signed by plaintiff, 
and directed to defendant or its attorneys, to the effect that he 
withdrew his answer, and admitted the allegations of the petition 
in the injunction suit. Service of this notice was accepted by appel- 
lant’s attorneys April 30,1895. This was the day this case was 
called for trial in the district court. It seems to us that a judg- 
ment which is confessedly void cannot be a bar to another action, 
nor will it abate another suit brought upon the same subject-matter: 
Scott vs. Luther, 44 Iowa, 570; Wixom vs. Stephens, 17 Mich., 518. 
The court correctly held that the Lee County judgment was no bar 
to this action. 

3. One other question is discussed by counsel, but, as it will not 
arise upon another trial, we will not consider it further than to say 
that the case should have gone to the jury under the issues as they 
stood upon the question as to the amount of defendant's liability. 
For the reasons pointed out, the judgment of the district court is 
reversed. 


SUPREME COURT OF WISCONSIN 


GETTELMAN et AL. 
v8. 


COMMERCIAL UNION ASSUR. CO. ET AL.* 


Parol evidence is admissible to show that an assignment of real estate abso- 
lute in form was simply a pledge. 

The title of insured was represented as a land contract, with loss payable to 
the vendor. Asa matter of fact, the title under the contract was in the 
alleged vendor, who was in possession, while the insured was simply 
pledgee, with an interest less than the insurance. 

Held, That the policy was void. 





* Decision rendered, Oct. 22, 1897. 
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Held, That such false representation in the proofs of loss was a violation of 
the provision against false swearing, which worked a forfeiture. 
Statement of facts by Cassopay, C. J. 

It appears from the record: That April 29, 1893, the plaintiff 
Durbin owned the premises in question. That on that day he and 
his wife made a contract with one Mrs. Mary Aun Lynds, whereby 
they agreed to convey said premises to Mrs. Lynds upon the pay- 
ment of $7,461.40 within five years, as therein prescribed. That 
Mrs. Lynds thereupon entered into the possession of the premises, 
and has continued in such possession ever since. That November 
17, 1893, Mrs. Lynds transferred the land contract to Gettelman by 
an assignment, absolute in form, to secure the repayment of moneys 
then loaned and thereafter to be loaned by Gettelman to Mrs. Lynds. 
That such assignment was so made (according to Gettelman) upon 
an agreement that he should keep up the payments to Mr. Dur- 
bin on the land contract, and Mrs. Lynds was to pay him a cer- 
tain amount per month, and that, if she failed, then the property 
was to be his. That according to Mrs. Lynds, at the time of so as- 
signing the contract, Gettelman advanced $600, and agreed to make 
other advancements up to the aggregate sum of $1,622.28. That, 
in the spring of 1894, Gettelman, claiming that Mrs. Lynds was in 
default, commenced an action of wrongful detainer to put her and 
her husband out of possession. That thereupon Mrs. Lynds tend- 
ered to Gettelman $1,730, being, as she claimed, the whole amount 
due him, and kept such tender good. That Mrs. Lynds then com- 
menced a suit in equity to compel Gettelman to accept the amount 
so tendered in full payment, and to reassign the contract to her. 
That October 29, 1894, Gettelman received the $1,730, which had 
been so tendered and paid into court, pursuant to an order of the 
court that such acceptance should be without prejudice. That on 
or about November 26, 1894, Gettelman paid the three several pre- 
miums, and procured from each of the three several defendants a 
policy of insurance of $1,000 

On the two-story and stone basement frame building and frame pavilion 
thereto attached, including plumbing and all permanent fixtures therein, oc- 
cupied by tenant as saloon and dwelling, situated 

As therein described, and which policy contained the following 
provision, to wit:— 

It is understood that the assured holds title to the property herein described 
under land contract, and loss, if any, payable to John Durbin, as his interest 
may appear. * * * This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall:be void if * * * the interest 
of the assured be other than unconditional and sole ownership, or if the sub- 


ject of insurance be a building on ground not owned by the insured in fee 
VoL. XXVII.—11. 
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simple. * * * This entire policy shall be void in case of any fraud or false 
swearing by the insured touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss. 

That May 1, 1895, it was held in the equity suit mentioned that 
the assignment to Gettelman was executed and given as security 
for money by him loaned and other sums to be advanced to Mrs, 
Lynds, and awarded him a lien upon the premises for the payment 
of the sums remaining unpaid, with interest. That July 10, 1895, 
the property so insured was totally destroyed by fire. That August 
31, 1895, Gettelman furnished to the defendants, respectively, proofs 
of loss, as required by such policies. That July 27, 1896, the plain- 
tiffs commenced this action aginst the three insurance companies, 
as provided by chapter 235, Laws 1893. That upon the issues made 
by the complaint of the plaintiffs and the answers of the three sev- 
eral defendants the cause was tried; and upon the trial it was ad- 
mitted by the plaintiffs that the amount unpaid and owing to Gettel- 
man on such debt so secured by the assignment of the contract at 
the time of the fire, and on August 23, 1895, being the day on which 
such proofs were made, was only $303.66, together with interest 
thereon at 6 per cent per.annum from November 15, 1894, and costs. 
That, except as thus stated, Gettelman had no further or other in- 
terest in the premises described in the policy of insurance. That at 
the close of the trial the court directed the jury to return a verdict 
in favor of the plaintiffs in the sum of $3,240, and such verdict was 
so returned accordingly. That thereupon the court ordered such 
verdict to stand, and directed a judgment for the plaintiffs against 
each defendant for the sum of $1,080 upon the verdict. From the 
three several judgments entered thereon accordingly, the three sev- 
eral defendants have, respectively, appealed. 


Quar.es, Spence & Quartes, fur Appellants. 
K. Saawvan, fur Respondents. 


Cassopay, C. J. (after stating the facts.) 

From the facts stated, it is very manifest that neither at the time 
of procuring the policies, nor at any time thereafter, did Gettelman 
have any right, title, or interest in or to the land contract, except 
that he held it as a pledge from Mrs. Lynds to secure him for the 
repayment of $303.66, which he had advanced for her benefit, and 
interest thereon at 6 per cent from November 15, 1894. It is equally 
manifest that at the time the policies were procured, and at all times 
during the life of the policies, Mrs. Lynds was in the exclusive pos- 
session of the premises, and held the same as vendee under the con- 
tract from Durbin, as vendor. True, she had, by way of an assign- 
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ment, pledged the contract to Gettelman to secure the repayment 
of the amount so advanced; but there is nothing in that assignment, 
nor in the record, to indicate that Gettelman was to have possession 
of the premises, nor that she or any one else was thereafter to oc- 
cupy the saloon and dwelling house upon the premises, as his ten- 
ant, as falsely recited in the policy. The mere fact that the written 
assignment was absolute in form did not preclude parol evidence to 
show that the transaction was merely a pledge to secure the repay- 
ment of moneys advanced: Wilcox vs. Bates, 26 Wis., 465; Schri- 
ber vs. Le Clair, 66 Wis., 579; Carey vs. Insurance Co., 92 Wis., 538. 
The fact that, four weeks prior to procuring the policies, Gettelman 
consented to receive, and did receive, the $1,730 which Mrs. Lynds 
had previously tendered to redeem the contract from such pledge, 
would seem to be conclusive that he then understood that he held 
the assignment as mere security. True, such acceptance was under 
an order that it should not prejudice his right to contest Mrs Lynds’ 
claim, and that it should not be construed as an acceptance in full 
payment; but he had no right to the money, except as a creditor in 
repayment for moneys so advanced, and for which he held the as- 
signment as security. There can be no question but what Mrs. 
Lynds, being in the absolute possession of the premises at the time 
the insurance was procured, and having previously paid a large 
amount upon the contract, had an insurable interest in the building: 
Johannes vs. Fire Office, 70 Wis., 196; Horsch vs. Insurance Co., 77 
Wis., 4; Carey vs. Insurance Co., 92 Wis., 538. It is also certain that 
the vendor, Durbin, had an insurable interest in the building. While 
Gettelman was never in possession of the premises, and his bene- 
ficial interest therein was very much less than either of the others, 
yet it may be assumed that he had an insurable interest therein. 
The important question is whether, upon the facts stated, the 
plaintiffs can recover upon the policies in question. The complain- 
ant, verified by Durbin, alleges, in effect, that ever since November 
17, 1893, Gettelman had been continuously the owner and holder of 
the land contract, and all the right, title, and interest which Mrs. 
Lynds had in and to the land and premises therein described, so con- 
veyed to him by said assignment. Had Gettelman, at the time he 
procured the policies, thus been the unconditional and sole owner 
of the land contract, it might well have been argued that the plain- 
tiffs could recover in this action, notwithstanding the policies each 
recite that the same should be void if the building insured was situ- 
ated “on ground not owned by” him “in fee simple,” since each 
policy also recites that he held title to the property under land con- 
tract, and that the loss, if any, should be payable to John Durbin, 
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as his interest might appear. But, as indicated, Gettelman was not 
the unconditional and sole owner of that contract. He held the as- 
signment merely as security for moneys advanced, and subject to 
be extinguished at any moment by the payment of such indebted- 
ness. Mrs. Lynds was at all times in the exclusive possession of the 
premises insured, and the real owner of the contract; and her right, 
title, and interest in and to the same could not be extinguished, ex- 
cept by her failure to pay and apt proceedings to bar her of such 
right, title, and interest. There is no claim that any such proceed- 
ing was ever instituted, nor that she was ever barred of any such 
possession, right, title, or interest. Her possession, title, and in- 
terest were certainly material to the risk; and yet, if the recovery of 
the plaintiffs was to stand, she could not share in the amount re- 
covered: Edwards vs. Insurance Co., 88 Wis., 450. The action is 
to recover upon policies of insurance, each of which expressly pro- 
vides, in effect, that the entire policy should be void if the interest 
of Gettelman was “other than unconditional and sole ownership.” 
His interest was not only very small, as compared with the interest 
of Mrs. Lynds, but was conditional. Upon the admitted facts and 
the express terms of the policy, it would seem to have been void in 
its inception: Hankins vs. Insurance Co., 70 Wis., 1; O’Brien vs. 
Insurance Co., 79 Wis., 403; Stevens vs. Insurance Co., 81 Wis., 335; 
Wilcox vs. Insurance Co., 85 Wis., 193. It is no answer to say that 
Durbin’s interest in the premises was greater than the insurance. 
Durbin did not procure the policies, but Gettelman did; and he took 
each policy containing a clause which, under existing conditions, 
known to him at the time, made it void in its inception. Besides, 
the policy contained another clause, quoted in the statement, making 
it entirely void in case of any fraud or false swearing by the assured, 
relating to the insurance or the subject thereof, whether before or 
after the loss. Gettelman, in his proofs of loss, testified, under oath, 
to the effect that the property insured “belonged exclusively to 
John Durbin, subject to a land contract held by Adam Gettelman,” 
and that “no other person or persons had any interest therein.” 
This was certainly false, and in view of Gettelman’s knowledge of 
all the facts, and his admissions upon the trial, as to Mrs. Lynds’ in- 
terest, and the extent of his own interest, it would seem that it must 
have been made with the intent to bring his claim within the terms of 
the respective policies, and thus deceive the companies by conceal- 
ing from them Mrs. Lynds’ interest in the premises and ownership 
of the land contract. If such false swearing was made with such 
intent, then there can be no question, upon well-recognized principles 
of law, but it avoided the policy: F. Dohmen Co. vs. Niagara Fire 
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Ins. Co. (Wis.), and cases there cited, particularly Claflin vs. Insur- 
ance Co., 110 U. S.,81. If such intent does not appear, as a matter 
of law, still it would be a question of fact for the jury: id. In any 
view of the case, it was error to direct a verdict in favor of the plain- 
tiffs. The three several judgments of the Superior Court for Mil- 
waukee County are each reversed, and the cause is remanded for a 
new trial. 


SUPREME COURT OF UTAH. 


STEPHENS 
v8. 
UNION ASSUR. SOC.* 


Where a complaint against an insurance company alleges that the plaintiff 
had performed all the conditions of the policy on plaintift’s part to be 
performed ; that defendant refused to pay the loss, denied and disclaimed 
any liability in the premises whatsoever, still refuses to pay said loss, and 
refuses to assign any reason for its action; and it does not affirmatively 
appear from the complaint that any dispute had arisen which called for 
an appraisal or award,—held, that it is not absolutely necessary to allege 
a waiver of a condition requiring the insured to submit to an examina- 
tion, and, in case of disagreement as to the amount of loss, that the same 
should be ascertained by competent appraisers, since proof of the waiver 
is admissible under the general allegations. 

The court has the discretionary power to admit testimony out of its order. 

In assessing damages, the court is not limited, in cases of insurance, to the 
appraisal of the property not fully destroyed by fire, but may assess dam- 
ages to property fully destroyed, although not appraised, because of the 
refusal of the defendant to appraise it; and plaintiff is not obliged, when 
she is unable to do so, to furnish invoices of the property destroyed. 

Defendant having refused for an unreasonable length of time to appraise or 
adjust the loss, and having denied liability, cannot demand that an ap- 
praisement be had according to the conditions of the contract, after plain- 
tiff had instituted proceedings at law; the plaintiff having first used all 
reasonable means, according to the conditions of the contract, to adjust 
the loss with defendant. 

Where defendant could not be prejudiced by rulings restricting the cross- 
examination of a witness, the judgment will not on that account be 
disturbed. 


L. R. Ruopes, for Appellant. 
Evans & Rogers and A. G. Horn, fur Respondent. 
Miner, J. 
On May 2, 1896, plaintiff filed her complaint to recover upon the 
policy of insurance issued to her by the defendant on November 18, 
1895, upon certain personal property, owned by plaintiff, of the 
value of $4,000. The policy of insurance, with its conditions, is set 


* Decision rendered, Oct. 6, 1897. Syllabus by the Court. 
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out in the complaint, and made a part of it. It is alleged that the 
property was insured against loss by fire for one year, in the sum of 
$1,500; that the property was destroyed by fire December 15, 1895, 
to plaintiff's loss in the suin of $1,500; that proofs of loss and inter- 
est were duly served. The complaint further alleges that the plain- 
tiff had performed al! the conditions of said policy on her part to be 
performed; that the defendant refused to pay said loss, denied and 
disclaimed any liability in the premises whatsoever, still refuses to 
pay said loss, and refuses to assign any reason for its action; and 
claims judgment in the sum of $1,500. The policy set out in the 
complaint contains the usual provision requiring the insured to sub- 
mit to examination, and, in case of disagreement as to the amount of 
loss, the same should be ascertained by competent appraisers, who 
should appraise the loss. It does not affirmatively appear from 
the complaint that any dispute had arisen which called for an ap- 
praisal and award. The case was tried before the court, without a 
jury. The court found all the material facts in favor of the plaintiff, 
and awarded judgment in the sum of $1,500. This appeal is taken 
from the judgment. Under this record, questions of law are the 
only questions to be reviewed. 

At the commencement of the trial, the defendants objected to the 
introduction of any testimony in the case, for the. reason that the 
complaint did not state a cause of action. Under this objection it 
is claimed that the complaint does not allege that an arbitration 
was had, nor any fact to excuse the nonperformance of this provi- 
sion of the policy of insurance. Section 3,243, Comp. Laws, 1888, 
provides :— 

In pleading the performance of conditions precedent in a contract, it is not 
necessary to state the facts showing such performance, but it may be stated 
generally that the party duly performed all the conditions on his part. * * * 

The complaint does not affirmatively show that the plaintiff and 
defendant could not agree upon the amount of the loss. This same 
question arose in the case of West vs. Insurance Soc. (10 Utah, 442), 
where this court held that, where a pleading contains an allegation 
of the performance of a condition, it is not absolutely necessary to 
allege a waiver, because proof thereof is admissible under the gen- 
eral allegations: 2 May, Ins., § 589; Insurance Co. vs. Dougherty, 
102 Pa. St., 568. We are of the opinion that the allegations in the 
complaint were sufficient, under the statute, to admit the testimony 
under the general allegations. This court has so held, and we are 
not now disposed to change the ruling. It is true that some 
testimony was admitted out of its order, but the court had the 
discretionary power to admit it. 
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Among other matters, the court found that the property insured 
was almost entirely destroyed by fire December 15, 1895, but the 
charred remains of some articles remained; that the plaintiff was 
damaged in the sum of $3,500; that on the 18th day of December, 
1895, the defendant’s adjuster and the plaintiff each selected an ap- 
praiser to appraise the loss, and each appraiser examined the prop- 
erty, and appraised the charred remains of the property at $500; 
that the appraiser appointed by the plaintiff insisted upon apprais- 
ing the property that was totally destroyed by fire, but the appraiser 
appointed by the defendant company would not consent to appraise 
anything except what could be seen and was not consumed by fire. 
Thereupon said appraisers made a report in writing, and delivered 
the same to the defendant’s adjuster, who since such time has re- 
tained the same. Thereupon the plaintiff requested the defendant’s 
adjuster to have the property actually consumed appraised, which 
request was denied. The plaintiff then furnished the adjuster, at 
his request, with a list of the property destroyed by fire, but was 
unable to furnish the original invoices, as none had ever been re- 
ceived. Thereupon proof of loss was made, and the defendant’s ad- 
juster, in behalf of the defendant, denied and disclaimed all liability 
on the part of the defendant, and claimed that the insured property 
was not the property of the plaintiff. Plaintiff then placed the 
matter in the hands of her attorneys January 13, 1896; and there- 
after the attorneys, by way of compromise, attempted to have an 
amicable arbitration of the matter in dispute, but no agreement 
could be arrived at, and the defendant company did not admit their 
liability in the premises. On May 21, 1896, this suit was instituted; 
and thereafter, on the same day, the defendant served upon the at- 
torneys for the plaintiff a notice of submission to arbitration, under 
the policy, and also demanded that plaintiff submit to an examina- 
tion, which was refused. The court also found that the plaintiff 
was entitled to the sum of $1,500, the amount of the policy, and 
rendered judgment accordingly. The defendant contends that these 
findings were not supported by the testimony. While there is some 
conflict in the testimony, there is evidence in the record tending to 
support the findings. The findings show that the defendant neg- 
lected and refused to appraise the property that was totally de- 
stroyed by fire, and to make a complete adjustment of the loss, and 
denied all liability to the plaintiff under the policy. The fire oc- 
curred December 15, 1895; and suit was brought May 21, 1896, 
after all reasonable efforts had been made for adjustment. The 
proposal to arbitrate was not made until after the suit was brought, 
and the appraisal of the remains of the property at $500 was not a 
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complete appraisal of the property destroyed by fire. This basis 
upon which to compute the loss was too narrow, and was unjust. 
That the whole loss was not appraised was the fault of the defend- 
ant. The company should not be allowed to take advantage of its 
own wrong. In assessing the damages, the court was not limited 
to the appraisal of the property that was not fully destroyed. The 
defendant company denied liability, and, having refused to appraise 
or adjust the loss, absolved the plaintiff from further delay in bring- 
ing her action. A claim under such a policy cannot be tied up for 
an unreasonable period, without fault or against the will of the 
claimant, by unreasonable delays on the part of the insurance com- 
pany, and after it has denied liability under the policy. Under such 
circumstances the company could acquire no new right by offering 
to arbitrate after the action was brought: Sling vs. Insurance Co., 7 
Utah, 441; Uhrig vs. Insurance Co., 101 N. Y., 362; Insurance Co. 
vs. Wilson (Kan. Sup.); Randall vs. Insurance Co. (Mont.); Insur- 
ance Co. vs. Putnam (Neb.); Insurance Co. vs. Kennedy (Neb.); 
Wainer vs. Insurance Co. (Mass.). 

There are many errors assigned upon the refusal of the court to 
admit or reject certain testimony. Upon an examination, we find 
that many of these assignments of error were dependent upon the 
question settled by this opinion. The cross-examination of witness 
Stephens was too much restricted; but as the trial was before the 
court without a jury, and as it appears the defendant could not have 
been prejudiced by the rulings, we are not disposed to disturb the 
judgment on that account. We find no reversible error in the 
record. The judgment of the court below is affirmed with costs. 

Zane, C. J., and Bartch, J., concur. 


en ot 


SUPREME COURT OF GEORGIA. 


FOWLER 
v8. 


PREFERRED ACC. INS. CO.* 


If, in any event, a valid contract of accident insurance can in this State be 
made in parol, such a contract does not result from oral conversations 
and negotiations between an applicant for insurance and an agent of an 
insurance company, whose conclusions and stipulations in the premises 
are finally reduced to writing, and embraced in two instruments,—the 
one anapplication for a policy of insurance, signed by the applicant; and 
the other a receipt, signed by the agent, for a specified amount, as ‘‘ the 
first quarterly premium of” the policy to be issued. 


* Decision rendered, March 3, 1897. Syllabus by the Court. 
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Where, from the terms of such application, it is apparent that the agent in 
question has no authority to write for the company any binding contract 
of insurance; that no statements made by him to the applicant are to bind 
the company; that the application itself shall not be binding on the com- 
pany until accepted by its secretary; and ‘ that the policy shall not be in 
force until actually issued from” the company’s office,—a mere verbal 
assurance by the agent to the applicant that he is insured from the date 
of the application and the giving of the receipt does not constitute a con- 
tract of insurance upon which an action can be maintained. 


A policy of insurance bearing a given date, and purporting to insure for the 
future only, cannot be made the basis of an action to recover for a loss 
occurring upon a prior date; and if, for any reason, such policy is subject 
to reformation as to date, it can be reformed only in a court having the 
power to grant affirmative equitable relief in such matters. 


Goopwin & Westmoreann, for Plaintiff in Error. 
Payne & Tye, for Defendant in Error. 


Fisu, J. 

Fowler brought suit, in the city of Atlanta, against the Preferred 
Accident Ins. Co. of New York, on a contract for accident insurance 
After evidence for the plaintiff had been submitted, the court granted 
a nonsuit. Plaintiff excepted, alleging that the court erred, be- 
cause, under the law and evidence, he was entitled to recover on two 
grounds: (1) On an oral contract made with defendant’s agents for 
immediate insurance; and (2) on a written policy which he alleged 
had been fraudulently dated so as to postdate the accident. The 
view that we take of this case renders it unnecessary to decide 
whether or not a valid contract of accident insurance can, in this 
State, be made in parol; for it is apparent from the evidence in the 
record that no such parol contract was ever consummated, as claimed 
by the plaintiff in error. All the oral conversations and negotia- 
tions between the plaintiff and the defendant’s agent in reference to 
accident insurance which the plaintiff desired to procure in the defend- 
ant company resulted in the plaintiff filling out and signing an appli- 
cation for a policy for such insurance in the defendant company, and 
the agents of the defendant giving the plaintiff a receipt for a certain 
sum on the first quarterly premium of the policy to be issued by the 
defendant, and were therefore merged in the said written instru- 
ments, by virtue of the plain and familiar rule that all oral negotia- 
tions, conversations, and agreements between parties to a written 
contract which either precede or accompany the execution of the in- 
strument are to be regarded as merged in or extinguished by it, and 
the writing is to be treated as the exclusive agreement by which the 
contracting parties are bound. Therefore whatever conclusions 
were reached or stipulations agreed upon by plaintiff and defend- 
ant’s agents in the oral negotiations and conversations between 
them in reference to the insurance must be considered as embraced 
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in the written application and receipt; and, if this be true, then there 
was no oral contract of accident insurance in this case. 

2. After plaintiff had spent some time in conversation with de- 
fendant’s soliciting agents, and in discussing with them the respect- 
ive merits of the various policies issued by the defendant, he decided 
upon the kind of policy he desired. The agents then handed hima 
printed application, containing a number of questions, with blanks 
left for the answers. Plaintiff himself wrote out all the answers to 
such questions, and signed the application. To one of the questions 
he answered that he was in the fire-insurance business, and he tes- 
tified at the trial that he was familiar with contracts and writings 
pertaining to insurance, and that he had carried accident-insurance 
policies in other companies. This application contained the follow- 
ing: “Tagree that any statement made by me to the solicitor of 
this application shall not bind the company unless written hereon; 
that this application shall not be binding upon the company until 
accepted by the secretary; and that the policy shall not be in force 
until actually issued from the office in New York. I hereby agree 
that this application and warranty, together with the premium paid 
by me, shall be the basis of the contract between the company and 
me; and, if the policy shall be issued by said company upon this ap- 
plication, I agree to accept such policy subject to all the conditions, 
provisions and classifications contained in such policy, or referred to 
therein, which I understand cannot be altered or changed by any 
agent or solicitor of the company, either before or after the issuing 
thereof.” So that it appears that the plaintiff expressly agreed, in 
writing, that the basis of the contract between Lim and the company 
should be the application and the premium paid by him; that no 
statement made by him to the agents should bind the company un- 
less written upon the application; that the application itself should 
not be binding on the company until accepted by its secretary; and 
that the policy should not be in force until actually issued from the 
company’s Office. In the face of such plain and unambiguous lan- 
guage, contained in the written application signed by the plaintiff, 
as that quoted above, a mere verbal assurance by the agents of the 
company to the plaintiff to the effect that he is insured from the 
date of the application and the giving by them to him of a receipt 
purporting to be for the first quarterly premium does not constitute 
a contract of insurance upon which an action can be maintained. 

3. It is evident from the terms of the policy issued to the plaintiff 
by the defendant that the plaintiff cannot recover thereon without 
having it reformed, for it is dated August 30, 1894, and insures the 
plaintiff for the term of three calendar months, beginning at 12 
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o’clock noon on the day of its date, prior to which time, to wit, on 
August 13, 1894, the plaintiff sustained the alleged accidental injury 
for which he claims the damages sued for. The policy expressly 
stipulates that “the insurance contract will be in force only for the 
term mentioned in the policy.” The defendant could not therefore 
be liakle to the plaintiff, on this policy as it stands, for damages 
caused by an accident which happened before the policy, by its 
terms, became operative. The plaintiff, recognizing this to be true, 
contends that the policy does not contain the true contract made be- 
tween him and the defendant. He says that the real contract was 
that he was to be insured from August 7, 1894; that the policy was 
to bear that date, and insure him for three months from that time; 
and he alleges that the defendant fraudulently issued to him the 
policy dated August 30, 1894, insuring him for three months from 
that date; and, by his action, he seeks, substantially, to reform the 
policy in accordance with his contention, and to recover for a breach 
of the reformed contract. The question is, can this be done in the 
City Court of Atlanta? In English vs. Thorn (96 Ga., 557), this 
court decided that it is not within the power or jurisdiction of the 
City Court of Atlanta to grant such affirmative equitable relief as 
the reformation, in vitally important particulars, of a written con- 
tract, unambiguous in its terms, and which does not on its face 
suggest that something was unintentionally omitted therefrom. 
The policy is certainly not ambiguous. There is nothing on its face 
suggesting that it bears the wrong date, or that the term for which 
it insured the plaintiff should be other than is therein expressed; 
and the changes which the plaintiff seeks to have made in it, viz., 
changing its date from August 30, 1894, to August 7, 1894, and pro- 
viding that it shall insure him for three months from August 7, 1894, 
- instead of from August 30, 1894, go to the very vitals of the policy. 
According to the decision above cited, an action for such reforma- 
tion cannot properly be brought in a court having no jurisdiction to 
grant affirmative equitable relief. The City Court of Atlanta, being 
a court of law, may construe and enforce a written contract as it 
stands; but it cannot compel alterations to be made in it, since the 
power to reform such contracts is exclusively within the jurisdiction 
of courts of equity, and, under the constitution of Georgia, the su- 
perior courts have exclusive jurisdiction in equity cases. We are of 
opinion that the judge below did not err in granting a nonsuit. 
Judgment affirmed. 
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COURT OF APPEALS OF COLORADO. 


DES MOINES LIFE ASS’N or Drs Morngs, Iowa, 
v8. 
OWEN.* 


The statute of another State where the policy was issued required a copy of 
the application to be attached thereto. Failure to comply would not 
avoid the policy, but would exclude evidence of falsity of the representa- 
tions in the application. 

Held, That the statute had only a local application as to the remedy and did 
not prevent the admission of such evidence in a suit outside the State. 


M. J. Barttey, for Appellant. 
W. Henry Suiru and C. L. Ricuarps, for Appellee. 


Tuomson, P. J. 

Suit by appellee against appellant upon a policy of insurance 
issued by the latter upon the life of appellee’s husband, Edmund 
M. Owen. Judgment for the plaintiff, from which the defendant 
appealed. The consideration of the policy, as expressed in the in- 
strument, was, together with other things, the application for the 
policy, and the representations it contained. By the terms of the 
policy, the amount to be paid in case of death was $2,000. Six 
months after the policy was issued, Mr. Owen died, in consequence 
of the rupture of a blood vessel. The policy contained the follow- 
ing, among other, provisions:— 

If any statements in the application are found to,be untrue, * * * this 
policy shall be absolutely null and void. 

The defendant alleged in its answer that Owen, for the purpose 
of obtaining the insurance, made and signed a written application, 
to certain questions contained in which he returned untrue answers. 
These questions and answers were as follows:— 

What is your practice as regards the use of spirituous or malt liquors? 
None. What has been your habit in this respect during life? Temperate. 

The defendant further averred that at the time of making the 
answers the practice of Owen in respect to the use of spirituous 
or malt liquors was, and his habit through life had been, immod- 
-erate and intemperate; that the answers were false and fraudulent, 
and were known by Owen to be false when made; that the defend- 
ant did not learn of his intemperance until after his death, and 
then returned the amount of unearned premium, and a guaranty 


* Decision rendered, Sept. 13, 1897. 
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note given by Owen. The replication denied the intemperance of 
Owen; averred that the application was approved in the office of 
the defendant at Des Moines, Iowa, and that -the laws of Iowa re- 
quired the application to be printed on or attached to the policy. 
The plaintiff having introduced the policy and proved the death of 
the insured, the defendant offered the application in evidence, and 
tendered proof by witnesses that the practice of the insured in 
respect to the use of spirituous or malt liquors at the time he made 
the application was that of a person addicted to the intemperate 
use of such liquors; that for a considerable time prior to the appli- 
cation, and during all the time that the witnesses had known him, 
he was addicted to periodical sprees, and would be in a drunken 
condition for several days at a time; and that those sprees occurred 
four and five times a year. The plaintiff objected to all this evidence 
on the ground that the application was not printed upon or attached 
to the policy. The court sustained the objection, and the only 
question presented to us for decision arises out of the ruling. 

The law of Iowa referred to in the replication is as follows:— 

All insurance companies or associations shall, upon the issue, or renewal, of 
any policy attach to such policy, or indorse thereon, a true copy of any 
application or representation of the assured, which by the terms of such 
policy, are made a part thereof or of the contract of insurance or referred to 
therein, or which may in any manner affect the validity of such policy. The 
omission so to do shall not render the policy invalid, but if any company or 
association neglects to comply with the requirements of this section, it shall 
forever be precluded from pleading, alleging or proving such application or 
representation or any part thereof, or falsity thereof, or any part thereof, in 
any action upon such policy, and the plaintiff in any such action shall not be 
required, in order to recover against such company or association, either to 
plead or prove such application or representation, but may do so at his 
option. 

Laws 1880, p. 209, § 2. This statute requires an application for 
insurance to be indorsed on or attached to the policy of insurance, 
but it does not provide that a failure of compliance with the re- 
quirement shall vitiate the application. The only effect of such 
failure is to preclude the insurance company from pleading or prov- 
ing the application, or its falsity. Questions relating to the con- 
struction of contracts, and their validity and effect, are controlled 
and determined by the law of the place where they are made, but 
questions affecting remedies upon them are governed by the law 
of the place where the suit is brought. What the pleadings shall 
be, what evidence is admissible under them, and the effect to be 
given to it, are matters pertaining solely to the remedy: Downer 
vs. Cheseborough, 36 Conn., 39; Scudder vs. Bank, 91 U. S., 406; 
Sherman vs. Gassett, 4 Gilman, 521; Story, Confl. Laws, §§ 556, 634a. 
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No question pertaining to the construction of the contract of insur- 
ance, or its validity, can arise under the law of Iowa. That law 
does not purport to affect the contract itself in any way. It only 
provides that, under certain specified conditions, facts which would 
otherwise constitute matter of defense shall not be pleaded or 
proved. The rule of pleading and evidence which it prescribes is, 
of course, binding upon the courts of that State; but it is without 
force or effect here. By the law of this State, no statements or re- 
presentations of the insured need be incorporated in, indorsed on, 
or attached to the policy; and a false representation concerning 
material facts contained in the application, and upon the faith of 
which the policy was issued, may be pleaded and proved in defense 
whether they accompany the policy or not. See Insurance Co. vs. 
Lampkin, 5 Colo. App., 177. We think the court erred in rejecting 
the evidence offered, and its judgment must therefore be reversed. 
Reversed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Firtu CIrcvlrt. 


STEINLE 
v8. 
NEW YORK LIFE INS. CO.* 


The payment to an insurance agent of a sum equal to the first premium, and 
the taking of a receipt therefor, which expressly declares that, if the ap- 
plication is accepted by the company, the insurance shall take effect from 
the date of application, but that, if the application is not accepted, the 
money shall be returned, and the receipt surrendered, does not amount to 
a contract of insurance until acceptance by the company, and, if the 
insured die before acceptance, the company is not liable. 


This was an action of law by Emma S. Steinle against the New 
York Life Insurance Company to recover upon an alleged contract 
of insurance upon the life of her husband, Gustav Adolph Steinle. 
The court sustained a demurrer to the petition, and, plaintiff declin- 
ing to amend, entered judgment for defendant. Plaintiff thereupon 
sued out this writ of error. 

The material allegations of the complaint were :— 

That heretofore, to wit: on the 18th day of March, 1895, Gustav 
Adolph Steinle made application to the said defendant life-insurance 


* Decision rendered, May 18, 1897. From Federal Reporter. 
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company, through its then authorized agent, J. B. Hargrave, for a 
policy of insurance on his life, payable in the event of his death to 
his wife, Emma S. Steinle, for the amount of twenty thousand dollars 
($20,000), and at the same time thesaid Gustav Adolph Steinle paid 
to the agent of the defendant life-insurance company the sum of 
nine hundred and twenty-eight dollars ($928), being the first pre- 
mium on the above policy of insurance, and the said agent of the 
defendant life-insurance company gave Gustav Adolph Steinle a 
conditional receipt for the nine hundred and twenty-eight ($928) 
dollars, said receipt being in words and figures as follows, to wit:— 


No. 11,321. Conditional Receipt. Amount, $20,000. 

Received at Rockdale, State of Texas, this 18th day of March, 1895, of 
Gustav Adolph Steinle, the sum of nine hundred and twenty-eight dollars on 
the following express conditions, agreements and understandings :— 

Ist. That, if an application made by him this day to the New York Life 
Insurance Company for an insurance of twenty thousand dollars to take effect 
from this day, is approved and accepted by said company, and its policy 
issued, said sum shall be applied to payment of the first annual premium on 
said insurance. 

2d. That, if said application is not approved and accepted, said company 
shall ineur no liability thereunder, and said sum shall be returned on 
surrender of this receipt. 

3d. That, if a policy is not received within forty days, a statement of the 
facts should be mailed to the home office, and, if not received within sixty 
days, the application must be considered declined, and claim made for return 
of said sum. 

4th. That no agent has power to make or modify any contract of insurance, 
or to bind the company, by making any promises, or making or receiving any 
representation or information. 

5th. That this receipt is not valid if any alterations or erasures are made 
on the printed form. J. T. & Dan’) Boon, State Agents. 

J. B. Hargrave, Agent. 

(Countersigned] J. B. Hargrave, Agent. 
This receipt is void if not issued within sixty days from March 4, 1895. 


Plaintiff further alleged that on the date of the foregoing receipt 
the applicant was duly examined for insurance by a physician | 
authorized thereto by the defendant, was found to be in good health 
and a perfect insurable risk, and the report of the examination was 
forwarded by the physician to defendant’s home office, with a recom- 
mendation that the applicant be insured in’ the said sum of $20,000. 
Plaintiff then alleged “that on the 28th day of March, 1895, the in- 
sured, Gustav Adolph Steinle, died in the city of Marlin, Texas, and 
was buried on the 29th day of March, 1895, at Marlin, Texas; and 
that prior to his death the said defendant company never at’any 
time notified the insured, Gustav Adolph Steinle, that his above ap- 
plication for twenty thousand dollars ($20,000) insurance in the 
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defendant company was not approved or accepted by the said de- 
fendant company, nor did said defendant company ever at any time 
prior to the death of Gustav Adolph Steinle notify the said agent, 
J. B. Hargrave, who sent the application of Gustav Adolph Steinle 
for twenty thousand dollars ($20,000) insurance, that said applica- 
tion was not approved or accepted by the defendant company.” 
Plaintiff further alleged “that it is a custom of the said defendant 
company, when an application for insurance is made, and a receipt, 
similar to the receipt copied herein from original, is given, to imme- 
diately notify the agent who sent the application and immediately 
notify the insured under the conditional receipt and application if 
said applicant was suspended or rejected for insurance by said de- 
fendant company.” Plaintiff then alleged that at the special in- 
stance and request of defendant she made out and submitted to it 
proper proofs of loss, but that defendant failed and refused her the 
said $20,000, though the same had been demanded. ‘The general 
demurrer and special exceptions filed by the defendant and sus- 
tained by the court were based, substantially, upon the ground that 
the petition failed to show that any contract of insurance was ever 
completed. 


James C. McLrary and Artuur W. Seeticson, for Plaintiff in Error. 
Tuos. H. Franxuin and T. D. Coss, for Defendant in Error. 


Per Curtram. On the conceded facts of this case there was no 
contract of life insurance perfected, and the judgment of the circuit 
court must be affirmed. 


SUPREME COURT OF TENNESSEE. 


UNION CASUALTY & SURETY CO. 


vs. 


HARROLL.* 


Where the insured was killed, when unarmed, by one M., the injury was ac- 
cidental as to deceased if he did not know at the time, or had not reason 
to believe, M. was armed with a deadly weapon, though deceased was 
advancing on M. in a threatening manner. 


In an action on an accident policy providing that it did not cover “ voluntary 
exposure to unnecessary danger,” it appeared that the insured was killed, 
when unarmed, by one M., with whom he previously had, and was then, 


*From Southwestern Reporter. 
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having trouble. Held, That the court properly refused to charge that if de- 
ceased ‘‘approached M.,cursing him,” and applying to him a vulgar epithet, 
and M. retreated, but deceased continued to advance with threatening de- 
monstrations, although M. warned him not to approach, and M. then 
shot him, the death was not covered by the policy, since the charge 
omitted from the hypothesis presented the element of knowledge or 
reasonable apprehension by deceased of the fact that M. was armed, and, 
on his continued approach, would shoot to kill. 


L. E. Wricut and Bucuanan & Minor, for Plaintiff in Error. 
Perkins & Watson, for Defendant in Error. 
Bearp, J. 

This is an action on a policy which insured defendant in error 
against loss of life of her husband and resulting from “ bodily injur- 
ies sustained through external,violent, and accidental means,” within 
the meaning of the policy and its conditions. Among the conditions is 
that “ this insurance doesnot cover * * * voluntary exposure to 
unnecessary danger.” The husband of defendant in error was 
killed by a pistol shot fired by one McNeal, and the main defense 
set up was that the death of Harroll occurred within the terms of 
this condition. The evidence in the case discloses that the de- 
ceased and McNeal were employes of a railroad leading into Mem- 
phis; that there had been more or less of bad feeling between them, 
breaking out into occasional quarrels, in which profane and insult- 
ing language was used by Harroll towards McNeal; that on the 
morning of the homicide, and a very short time before it occurred, 
the parties met, and agreed that they would stop quarreling, but 
that soon after this agreement was made the deceased gave an order 
to McNeal to perform some service about the train, then being 
made up, which the latter thought was beyond the scope of his 
duty, and therefore declined to obey, and thereupon the quarrel was 
offensively renewed by Harroll. To this point the case rests exclu- 
sively on the testimony of McNeal, the survivor of the tragedy, 
and a witness for plaintiff in error, and at this point the divergence 
in the evidence begins. This witness says, immediately upon his 
refusal to obey the order, Harroll, applying a vulgar and abusive 
epithet to the witness, advanced threateningly upon him four or five 
steps, when witness, having retreated a corresponding distance, be- 
lieving himself to be then in danger of death or great bodily harm, 
suddenly drew a pistol, which up to that moment was concealed, and 
fired the fatal shot. He also states that at the moment of time Har- 
roll renewed the quarrel and began his menacing advance, he (the 
deceased) was standing on or near the steps of the rear end or 
platform of the last car in the train, and when shot he was about 
five steps from that position, and still moving towards the witness. 


Upon this evidence it was insisted by the insurance company that 
Vou. XXVII—12. 
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the death of Harroll was the result of voluntary exposure to unne- 
cessary danger on his part. On the other hand, and in rebuttal of 
this statement of McNeal’s, the defendant in error introduced tes- 
timony strongly tending to show that the deceased at the time of 
the shot was in the act of ascending the steps of the car, with his 
left hand on the iron rod or railing, and his right arm hanging by 
his side; and that when he received the shot he lifted his right hand 
to his breast where the pistol ball entered, and, gradually relaxing 
his hold on the iron rod or railing, sank to the ground, dead. This 
testimony also disclosed that the assured was unarmed at the time 
of the difficulty. Upon this state of the record it was insisted for 
defendant in error that when killed Hurroll was making no aggres- 
sive demonstration towards his slayer, but, on the contrary, was on 
the point of entering a coach for the purpose of discharging his 
duties as porter of the train; and that, this being so, the condition 
in question could not be invoked to defeat a recovery on this policy. 
Upon these two contentions of fact the case was submitted to a jury, 
who returned a verdict in favor of the defendant in error. 

With this finding we cannot interfere unless some error was com- 
mitted by the court. The first assignment of error is upon that 
part of the charge of the trial judge in which he said to the jury, 
though they “ believed from the evidence that the deceased was ad- 
vancing on McNeal in a threatening manner at the time the latter 
shot him, yet his injury would be accidental as to Harroll if he did 
not know at the time, or had not reason to believe, McNeal was 
armed with a deadly weapon.” It is to be observed in this para- 
graph of his charge that the trial judge was not dealing with the 
condition of the policy which has been before set out, as the one 
on which the defense is rested, but was instructing them on the 
subject of an accidental killing; and he properly said to them that 
upon the hypothesis presented in this paragraph the death of Har- 
roll would be accidental as to him. The death was none the less an 
accident, so far as he was concerned, under the authorities, though 
he was moving aggressively upon his slayer when shot, if the de- 
ceased did not know, and had no reason to believe, that McNeal was 
armed, and intended, upon his advance, to slay. He was unarmed, 
and, though he advanced with offensive words, and a manner con- 
stituting a challenge to fight, yet ignorant of the fact that there was 
a deadly weapon on the person of his adversary, and receiving no 
warning from him that he would shoot if the advance continued, 
Harroll had the right to presume, if the fight occurred, it would be 
carried on without the use of such a weapon: Price vs. State, 36 
Miss., 5381. And the death under such conditions would be acci- 
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dental as to the assured, though the act producing it was inten- 
tional on the part of McNeal: Insurance Co. vs. Bennett, 90 Tenn., 
256, 16 S. W., 723; Lovelace vs. Association, 126 Mo., 104, 28 
S. W., 877. 

It is next assigned for error that the trial judge declined to give 
the special request: “If you find that the insured, Harroll, ap- 
proached McNeal, cursing him,” and applying to him a vulgar 
epithet, “and that McNeal retreated, but Harroll continned to ad- 
vance with threatening demonstrations, although McNeal warned 
him not to approach, and that then McNeal shot the insured.” 
“then the, court charges you that under such circumstances the 
death of said insured was not covered by the policy and your ver- 
dict will be for the defendant.” It will be seen this request omits 
from the hypothesis presented the elements of knowledge or 
reasonable apprehension on the part of Harroll of the fact that bis 
adversary was armed, and, on his continued approach, would shoot 
to kill. If granted, the trial judge, in effect, would have told the 
jury, upon the case stated, that the death of the assured was the 
result of a voluntary exposure to unnecessary danger, although he 
neither knew nor could reasonably have apprehended that McNeal 
had a pistol which he would use upon him. The trial judge was 
right in declining this request. A voluntary act is an intentional 
act, one which the actor of his own will, with the power of choice, 
determines to do or perform. So this condition is to be read as the 
equivalent of one exempting the insurer from liability where death 
results from an intentional exposure of one’s self to unnecessary 
danger. Both terms imply some degree of knowledge or apprehen- 
sion of the danger incurred, and a purpose to take the risk. If the 
danger be concealed, and unknown to the party who ultimately 
suffers from it, then it cannot be said he has voluntarily exposed him- 
self to it. To constitute such exposure, one “ must intentionally 
have done some act which reasonable or ordinary prudence would 
pronounce dangerous ” (Burkhard vs. Insurance Co., 102 Pa. St., 
262); or, as expressed by this court in Miller vs. Insurance Co. (92 
Tenn., 167, 21 S. W., 39), “ degree of consciousness of the danger is 
necessary before there would be that voluntary exposure to unne- 
cessary danger required to prevent indemnity.” In every case 
which we have examined where this condition has operated to de- 
feat a claim under the policy the assured had voluntarily or inten- 
tionally done some act which reasonable prudence would have 
pronounced dangerous, and in which death had followed as a con- 
sequence. As an illustration of this class of cases we refer to 


Insurance Co.vs. Jones (80 Ga., 541, 7 S. E., 83), where aparty going 
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home at night knowingly left other and safe paths of travel and 
betook himself to a dangerous railway trestle; to Williams vs. Asso- 
ciation (133 N. Y., 366, 31 N. E., 222), where the assured sat down 
on a railway track when an engine moving toward him was only 
twenty-five feet away; and to Tuttle vs. Insurance Co. (134 Mass., 
175), where the assured was killed by a train while running in front 
of it to take a train approaching him, and moving on a parallel 
track. In all these cases the danger was so obvious that it should 
have been avoided by a man of ordinary prudence, and the exposure 
to it was voluntary and unnecessary. Under such circumstances 
the courts have properly held that a death thus resulting falls 
within this clause of exemption. On the contrary, that this condi- 
tion is only operative where there is some degree of consciousness 
of the danger which results in the accidental death of the insured 
is clearly announced, not only in Miller vs. Insurance Co., supra, 
but in Scheiderer vs. Insurance Co., 58 Wis., 13, 16 N. W., 47; 
Pierce vs. Insurance Co., 34 Wis., 389; Lovelace vs. Association, 
126 Mo., 104, 28 S. W., 877; Jones vs. Association (Iowa), 61 N. W., 
485; Burkhard vs. Insurance Co., 102 Pa. St., 262. See, also, text 
and note 1, 2 Am. & Eng. Enc. Law (2d Ed.) p. 307. Both on prin- 
ciple and authority we are entirely satisfied with the‘action of the 


trial judge in declining this request. There are other assignments 
of error upon the court’s refusal to give other special requests, but 
we find that such of them as correctly announce the law applicable 
to the case where embraced in the general charge, while others not 
so included were not pertinent or were answered. These assign- 
ments are therefore overruled. The judgment is affirmed. 


SUPREME COURT OF ALABAMA. 


TERRY 
v8. 


MUTUAL LIFE INS. CO. or NEw York Cirty.* 


A life policy was transferred with other property to creditors as security, and 
in accordance with its provisions was afterwards surrendered for a paid-up 
policy by the creditors. By a mistake of the agent it was claimed the 
latter was delivered to the insured. There was evidence that the insured 
had, prior to the surrender, made an absolute transfer of the policy with 
other property in full settlement. 


* Decision rendered, June 15, 1897. 
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Held, That the insured could not be heard to allege that the policy was not 
included in the agreement for the settlement, and that its absolute trans- 
fer was a mistake of his attorney whose instrument he signed without 
examination. 


Held, That the creditors were entitled to reclaim the paid-up policy. 


Esry & Farmer and H. A. Pearce, for Appellant. 
Frep 8. Bau, for Appellee. 
Heap, J. 

This is an action of detinue by the appellee, Mutual Life Ins. 
Co., against appellant, T. W. Terry, to recover a certain paid-up 
policy of insurance written by the appellee upon the life of the ap- 
pellant. ‘The evidence tends to show: That in January, 1891, the 
appellant, Terry, being indebted to Chisholm & Co., transferred to 
them as security a policy of life insurance on his life, written by the 
appellee, of which the paid-up policy in suit was a renewal in its 
paid-up form. He also executed to Chisholm & Co. a mortgage on 
certain property to secure said indebtedness. Afterwards, while 
these securities were in force, the s:id original policy was surren- 
dered to the company, with a request for the issuance of a paid-up 
policy. That the paid-up policy was made vut and placed in the 
hands of the agent of the company at Atlanta, Ga., for delivery. 
That the policy was forwarded to appellant, and by him received. 
The evidence on the part of the appellee was that the original 
policy was surrendered by Chisholm & Co., and the new policy is- 
sued at their request, to be delivered to them, and should have been 
delivered to them, and that the same was sent to appellant by mis- 
take on the part of a clerk. The evidence on the part of the ap- 
pellee also tended to show that, after the said securities had been 
given to Chisholm & Co., that firm had a settlement with the ap- 
pellant, and the latter transferred to them absolutely, in payment of 
his indebtedness to them, the said original policy, and the prop- 
erty contained in said mortgage. The appellant contended that he 
had never transferred the policy in payment of the indebtedness, 
but that he paid and discharged the said indebtedness by a transfer 
to Chisholm & Co. of the property contained in the mortgage, so 
that the policy became his unmcumbered property. It is not dis- 
puted that on September 24, 1892, the appellant did sign and de- 
liver to said Chisholm & Co. an absolute written transfer of said 
original policy, upon the recited consideration of being released 
from all indebtedness owing by him to them. This was more than 
a year after the said policy had been first transferred. Indeed, the 
first transfer was in writing, and was absolute on its face, though 
the evidence is without conflict that it was intended as a security. 
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It is not claimed by the appellant that the said transfer of Septem- 
ber, 1892, was made by him as a security for a debt; but the peosi- 
tion he takes in reference to it is, in effect, that he signed the paper 
upon false representations made to him by the attorney of Chisholm 
& Co. as to the character of the paper he was signing, and that, in 
effect, he never executed the said transfer. The trial court gave 
the general affirmative charge for the plaintiff, and that is the only 
error assigned in this court. The testimony touching the execution 
of said last transfer was given by the appellant, and was as follows: 
* On January 26, 1891, being largely indebted to Chisholm & Co., 
he transferred to them, as collateral security, policy 436,335, on his 
life, issued by plaintiff company. That they also held a mortgage 
to secure the indebtedness for that year. That in 1892 he took up 
that mortgage, by giving another on his business and property. 
That about September, 1892, being indebted to Chisholm & Co., 
and being in too bad health to give his business proper attention, 
he went to Savannah, and had several conferences with that firm in 
reference to a settlement of his indebtedness. That they finally 
agreed that he should convey to them all the property conveyed by 
the mortgage of 1892, consisting of lands, timber privileges, tram 
roads, etc., and they were to pay him $500 in cash, pay off his hands 
the amount then due, and give him a receipt in full. That the 
policy of insurance was not included in the mortgage, nor did he 
agree to sell it to them. That Mr. Henderson, a member of the 
firm, asked, ‘ What about the policy ?’ and he replied, ‘ Let it go. 
I am not able to keep it up.’ That they said they would send the 
papers to Valdosta, to their attorneys, for execution. That, when 
first called upon to sign the papers, he refused to do so because the 
mortgage was not there to be surrendered to him. That, on Sep- 
tember 24, 1892, Mr. Cranford called to him to come up to his office 
and sign the papers, as the mortgage had come. That he went up 
to his office, and Mr. Cranford laid the papers before him, telling 
him that they were the papers that he had agreed to sign. That 
Mr. W. Hawkins was present. That he was in feeble health, and 
that there were quite a number of papers for signature, and he 
signed them as they were placed before him, without reading any 
of them. That the bill of sale was among the papers he signed. 
That he never agreed to give Chisholm & Co. such a bill of sale, 
and he was not informed by Wilkinson and Cranford, or either 
of them, that such was the nature of the paper handed him for 
execution.” 

Upon careful examination of this statement we are unable to see 
that it tends to make a case of false or fraudulent representations 
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inducing the execution of the transfer, or “bill of sale,” as it is 
called, by the appellant. It is a well-recognized rule that a party 
signing a contract or conveyance cannot in the absence of some 
fraud or deceit practiced upon him by or for the opposite party, be 
heard to say that he did not read the paper, or know its contents. 
It is the duty of one about to sign such a paper to take the neces- 
sary steps to inform himself of the particular contents of the in- 
strument, before signing and delivering it. If, however, the oppo- 
site party, or his agent, fraudulently represents to the party signing 
that the contents are such as are materially different from what 
appears in the instrument, the party signing may in good faith rely 
upon such representations, and upon subsequent discovery of the 
fraud he will not be precluded from setting it up and avoiding the 
instrument. The decisions of this court are familiar upon this sub- 
ject. The substance of the evidence above copied is that terms of 
settlement had been agreed upon between Chisholm & Co. and ap- 
pellant in Savannah, Ga.; that the papers were afterwards to be, 
and were, prepared and sent to the attorneys of Chisholm & Co., 
at Valdosta, for execution, and one of the attorneys laid the papers 
before appellant, telling him they were the papers he had agreed 
to sign, and he signed them without further inquiry or investigation. 
There was no representation at all made by the attorney as to what 
either of the papers contained. The previous arrangement between 
the parties carried knowledge to the appellant that the papers had 
not been prepared by the attorney at Valdosta, but were prepared 
in Savannah, and sent to the attorney merely for the purpose of ex- 
ecution. This attorney had no connection with the settlement 
which had been arranged between the parties, and there is nothing 
to indicate that he knew anything about the terms thereof, except 
what the papers sent to him disclosed. He was not in the position 
to make representations to the effect that the contents of the papers 
truly represented the terms of settlement which had been pre- 
viously agreed upon. These facts were fully known to appellant, as 
appeared from his own testimony, and it is simply a case of one 
signing papers presented to him, without reading them or taking 
steps to inform himself of their contents. There was therefore no 
evidence of fraud to submit to the jury touching the execution of 
the transfer; and upon the facts, as they now appear before us, the 
policy mentioned therein—the original policy—became thereby the 
absolute property of Chisholm & Co. 

As we have said, the evidence for the plaintiff, if believed, showed 
that the policy in suit was sent by the agent of the plaintiff to the 
appellant by mistake of a clerk. It is true that the appellant’s tes- 
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timony tended to show that, upon receiving notice from the com- 
pany that his premium was due, he, by letter, requested it to send him 
a paid-up policy, and that he received the policy in suit a short time 
thereafter; but this is explained by, and is not in conflict with, the 
testimony above referred to, showing that it had been sent to him 
by mistake. The result is that there is no conflict in the evidence 
that the policy was sent to him by mistake, and, such being the case, 
the plaintiff was entitled to reclaim it, and hence was entitled to 
maintain this suit. The court properly gave the general charge for 
the plaintiff, and the judgment is affirmed. Affirmed. 


SUPREME COURT OF MICHIGAN. 


JOHN DAVIS & CO. 
v8. 


INSURANCE CO. OF NORTH AMERICA.* 


A Michigan standard policy stipulated that it should not be liable for loss by 
explosion except when fire ensues, and only for the fire damage ; also, that 
if the building should fall, except from fire, it should immediately cease. 
The building fell in from a boiler explosion in an adjacent building, and 
fire ensued. 


Held, That the policy did not cease with the fall of the building. It is as- 
sumed that the terms in the policy were used in the sense in which they 
had already been judicially construed to cover loss from fire following a 
fall from explosion. 


Held, That water damage from pipes broken by the explosion was not covered 
and where no evidence was offered as to the water damage, the burden of 
proof being on the plaintiff, it was not error to refuse to submit the ques- 
tion to the jury and limit the damage to the evidence furnished by the 
salvage. 

De Forest Parneg, for Plaintiff. 
Brennan, Donnetty & Van De Mark and Bernarp B. Sete, for 

Defendant. 

Montcomery, J. 
This is an action on a fire-insurance policy. The plaintiff was a 
dealer in grocers’ supplies at 45 Larned Street, Detroit, occupying 

a brick building, and held a policy issued by the defendant, and 

covering the stock in trade, in the sum of $2,000. There was 

$6,000 concurrent insurance. On the 6th day of November, 1895, a 

boiler exploded in the basement of an adjoining building, occupied 

by the Detroit Journal, and both buildings fellin. A fire ensued 
in No. 47, but none of the goods in No. 45 were actually consumed by 


* Decision rendered, Dec. 21, 1897. 
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fire. There were saved from the wrecked goods which in their perfect 
state were worth $996. It was shown that goods were damaged by 
water poured upon them for the purpose of extinguishing fire. At 
the close of the testimony, the circuit judge held that there was no 
tangible testimony tending to show any loss, or, at the best, tend- 
ing to show the extent of loss by fire or water aside from what had 
been saved from the wreck. The evidence shows that these goods 
had been damaged to the extent of 50 per cent of their original 
value, and the circuit judge directed a verdict for the plaintiff for 
the proportion of the damages which the insurance in the defendant 
company bore to the whole amount of insurance, viz. $126.50, and 
declined to submit the case to the jury to find further damages by 
fire. Both parties have brought error, the plaintiff contending that 
there was evidence from which the jury would have been justified 
in finding a greater loss by fire, and defendant contending that 
there was no liability whatever. 

The clauses of the policy under which the questions presented 
arise are as follows :— 

This company shall not be liable for loss caused directly or indirectly by 
invasion, insurrection, riot, civil war, or commotion, or military or usurped 
power, or by order of any civil authority, or by theft, or by neglect of the 
insured to use all reasonable means to save and preserve the property 
at and after a fire, or when the property is endangered by fire in neigh- 
boring premises, or (unless fire ensues, and in that event for the damage by 
fire only) by explosion of any kind, or lightning, but liability for direct dam- 
ages by lightning may be assumed by specific agreement hereon. If a build- 
ing, or any part thereof, fall, except as the result of fire, all insurance by this 
policy on such building or its contents shall immediately cease. 

It is contended by the defendant that the policy terminated im- 
mediately upon the fall of the building. It may be conceded that, 
if the last clause above quoted stood alone, such would be its effect: 
Huck vs. Insurance Co., 127 Mass., 306. But this clause is preceded 
by a specific clause which governs in case of explosion. The case 
is directly ruled by Dows vs. Insurance Co., id. 346. The policy in 
that case contained substantially the same provision as in the pres- 
ent. Referring to the last-quoted provision, the court said: “It 
appears to us to have had in view the case of a building falling by 
inherent defect or of withdrawal of support, as by digging away 
the underlying or adjoining soil. It might perhaps include the 
case of a building thrown down by a storm or flood or earthquake, 
but it would be construing the case too liberally in favor of the in- 
surers to hold it to include the case of the destruction of a build- 
ing by an explosion within the building itself, and of a fire immedi- 
ately ensuing on and connected with such explosion, the measure 
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of the liability for which had been carefully and previously defined 
in the previous provisions of the policy.” We do not overlook the 
claim of defendant’s counsel that the standard policy is in a form 
prescribed by State authority, and should no longer be subject to the 
rule that such contracts are to be construed most favorably to the 
insured. We need not determine how far this rule of construction 
should be held modified by the conditions stated. The terms em- 
ployed in this policy have been in previous use in insurance con- 
tracts, and, as we have seen, had had a judicial construction. It is 
to be assumed that these terms were used in this policyin the sense 
in which they were previously used and defined. The same con- 
sideration answers defendant's suggestion that the words “ damage 
by fire” should be limited to loss by actual burning. It is con- 
ceded that, in general, the words “loss by fire” include loss by 
water thrown upon the property, to prevent its destruction by fire; 
and it is but fair to assume that the language was employed in the 
statutory policy in view of its previously accepted interpretation. 

On the plaintiff's appeal the questions presented are mainly ques- 
tions of fact, depending upon a construction of the testimony. It 
was not shown by the testimony what portion of the loss of the 
goods not recovered was caused by the explosion, and what portion 
by fire, or water used to extinguished fire. There was also another 
element entering into the destruction of the goods for which de- 
fendant is not liable, which was a flooding by water caused by a 
break in pipes resulting from the explosion. Mr. King, plaintiff's 
manager, testified: “I could not pass any judgment as to what 
portion of our stock was destroyed by the fall of the building; 
only judge from what we recovered;” and in another place: “It 
was impossible for me to tell what portion of the goods not re- 
covered were destroyed by water or injured by water other than 
what I saw from the goods that we did recover.” The burden of 
proof was with the plaintiff to show a case within the terms of the 
policy. It failed to show any data whatever upon which a conclu- 
sion could be based which would not rest upon the merest guess- 
work. We think, therefore, that the circuit judge did not err in 
refusing to submit the question to the jury. The judgment will be 
affirmed. Neither party will recover costs in this court. The other 
justices concurred. 
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LOWER COURT DECISIONS. 


ASSIGNMENT, TITLE, AND WAIVER OF PROOFS OF LOSS. 


Indiana Appellate Court. 


WESTERN ASSURANCE COMPANY 
vs. 


PATRICK A. McCARTY.* 


A claim may be assigned in parol by delivery of the policy. 

A complaint which fails to aver ownership of the property is bad on demur- 
rer, and verdicts cannot cure defects consisting in the omission of facts 
essential to an action. 


Refusal by adjuster to pay a loss on the ground of a mortgage after securing 
a statement of the items is a waiver of further proofs of loss. 


Comstock, J. 

Action brought by appellee against appellant upon a policy of fire 
insurance executed by appellant, insuring certain personal property 
belonging to one James W. Kelley, whoassigned said policy and claim 
to appellee, who brought suit upon the same, making Kelley a co- 
defendant. Issues were formed and tried upon an amended com- 
plaint. To the complaint appellant filed an answer in two para- 
graphs: First, general denial; the incumbrance by mortgage, 
whereby the provisions of the policy were violated and the policy 
rendered void. To the second paragraph of answer the appellee 
replied in three paragraphs: First, general denial; second, that the 
defendant company had knowledge of the incumbrance, and thereby 
waived that provision of its policy; the third charges fraud against 
defendant in receiving premiums for the policy, knowing at the time 
that the property insured was incumbered with a chattel mortgage. 
Defendant Kelley was defaulted and the cause submitted to the 
court for trial without jury. At the request of the defendant the 
court made a special finding of facts and stated conclusions of law 
therein. Some days after the trial of the cause, and while the court 
had the same under advisement, leave was granted plaintiff to file 
an additional paragraph of complaint; to which ruling appellant, at 
the proper time, excepted, and filed its bill of exceptions. The 
cause was then continued until the following term of court, when 


* Decision rendered, Nov. 17, 1897. 
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the court filed special findings and conclusions of law in favor of 
plaintiff. Defendant’s motion for a new trial was overruled. 

The first, second, third and fourth assignments of error question 
the sufficiency of the complaint; the fifth is that the court erred in 
its conclusions of law stated upon the findings of each of them; the 
sixth, that the court erred in rendering judgment for the plaintiff 
against the defendant, the Western Assurance Company; the sev- 
enth, the court erred in overruling defendant, the Western Assur- 
ance Company’s motion for a new trial. To the sufficiency of the 
complaint appellant makes three objections: (1) That no exhibit 
was filed therewith, and the policy was in no legal way made a part 
thereof; (2) it appearing from the averments of the amended com- 
plaint that James W. Kelley, the insured, had sold and assigned the 
policy of insurance, and the claim arising thereunder from said loss, 
to the plaintiff by delivery, it is taken as an averment that the policy 
had been assigned to the plaintiff by Kelley, the complaint is bad, 
because it does not set out the assignment or indorsement by which 
the policy was transferred; (3) that there is no averment in the 
complaint that Kelley, at the time of the loss by fire, was the owner 
of the property insured, and alleged to have been destroyed. 

As to the first objection, whenever an action or defense is founded 
upon a written contract, the original or a copy thereof, must be filed 
with the complaint or answer: Sniker vs. Fletcher, 61 Ind., 276; 
Petty vs. Board, etc.,70 Ind., 290. The pleading must contain some 
reference to the exhibit filed therewith, that the identity of the ex- 
hibit may appear: Bennett vs. Wainright, 16 Ind., 211; Insurance 
Co. vs. Walser, 22 Ind., 81. An amended takes the place of an origi- 
nal complaint. With the original complaint, which is in the record, 
a copy of the policy was filed as an exhibit. When the amended 
complaint was filed the original complaint went out of the record, 
together with the exhibits which were made a part thereof: Britz 
vs. Johnson, 65 Ind., 561. The record discloses that the policy was 
not made a part of the second paragraph of the amended complaint. 
The demurrer should, therefore, have been sustained. 

The second objection urged to the complaint is that neither the 
first nor second paragraphs of the amended complaint sets out an 
assignment by Kelley of the policy. The allegation referred to is 
“that after said fire, and before the bringing of this action, the said 
defendant, James W. Kelley, for value received, sold and assigned 
the policy in suit, and the claim arising thereunder by reason of said 
loss by fire, to the plaintiff herein, by the delivery of said policy.” 
This was a claim which could be assigned by delivery, which assign- 
ment would give the assignee authority to bring suit thereon, making 
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the assignor, the insured, a party defendant. A contract of insurance 
may be assigned in parol: Insurance Co. vs. Sanders (Ind. App.), 46 
N. E., 535, and authorities there cited. The objection was not well 
taken. 

The third objection to the complaint is that it contains no aver- 
ment in either paragraph that Kelley, at the time of the fire, was the 
owner of the property insured and destroyed. It has been held in 
a number of cases that this is a necessary averment: Insurance Co. 
vs. Johnson, 46 Ind., 315; Insurance Co. vs. Duke, 75 Ind., 535. 
For this reason, also, the demurrer should have been sustained. 
Nor can we say that the absence of this averment of a substantive 
material fact was harmless, because the court made a special finding 
of facts. We do not understand that the decisions of the supreme 
and of this court to the effect that an error in overruling a demurrer 
to a defective complaint is harmless, when there is a special finding 
of facts, mean that all defects in pleadings are thus cured. Hoekney, 
J., speaking for the court, said, in Jones vs. Casler (139 Ind., 389, 
38 N. E., 814): ‘“ Verdicts do not cure defects which consist in the 
entire omission of facts essential to a cause of action.” See, also, 
Insurance Co. vs. Koontz (Ind. App.), 46 N. E., 95. This is not an 
instance of a defective averment, but the entire omission of a neces- 
sary averment. Nor can acause be said to have been fairly tried if 
there be a finding of the existence of a material fact which was not 
averred in the complaint, and which was not, therefore, put in issue. 
See, also, R. R. Co. vs. Kurtz, 10 Ind. App., 68. For these reasons 
the judgment of the trial court must be reversed, but, as the ques- 
tion of the waiver of proof of loss discussed by counsel is likely to 
arise upon another trial, we pass upon it at this time. 

The counsel for appellant contends that the preliminary findings 
of the court do not show facts to warrant the ultimate finding 
that the defendant waived the making of proofs of loss. The 
condition in the policy as to proof of loss reads as follows:— 

If fire occurs the insured shall give immediate notice of any loss thereby in 
writing to the company, protect the property from further damage, etc., and 
within sixty days after the fire, unless such time is extended in writing by 
this company, shall render a statement to the company, signed and sworn to 
by said insured, stating the knowledge and belief of the insured as to the time 


and origin of the fire, the interest of the insured and all others in the prop- 
erty, the cash value of each item thereof, and the amount of loss thereon, etc. 


After finding the defendant was a foreign corporation, with its 
domicile at Toronto, Canada, and that one Ashby was the local agent 
of the appellant at Petersburg, where the property insured was 
situate, who issued the policy in suit to Kelley, with authority to 
solicit business and issue policies in its behalf; that in all matters 
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relating to losses incurred by the defendant he communicated 
directly with Benjamin A. Richardson, who was the general adjust- 
ing agent for the appellant for the State of Inciana, with full an- 
thority to adjust all losses on policies issued in said State, the court 
finds: That “on the afternoon of the day of said fire said Kelley 
orally notified said Ashby thereof, and that said Ashby immediately 
gave notice in writing of said fire to said Richardson, adjusting 
agent of the defendant at Indianapolis, and to the defendant at 
Toronto, Canada.” That, on the 28th day of February, 1895, said 
Richardson came to Petersburg, and as such adjusting agent held 
a personal interview with said Kelley, and questioned him as to the 
origin of said fire, and called upon him to name the items of prop- 
erty, and the value of each that was destroyed by said fire, and, as 
said Kelley named each item and the value, the same was written 
down by said Richardson, etc., “ giving the list and value of the 
property.” That, after making said list, said Richardson and Kelley. 
went to Washington, Ind., where plaintiff resided, takiny said list 
with them, and on the next day plaintiff demanded of said agent, 
Richardson, the money due upon said policy and claim, informing 
him that it belonged to him (plaintiff), and that he held a mortgage 
on said property at the time it was destroyed by fire; whereupon 
said Richardson refused to pay the same, or any part thereof, on ac- 
count of said mortgage, and said that it was the first that he or the 
defendant had heard of any mortgage on said property. That the 
objection made to paying said claim was solely upon the ground of 
the existence of said mortgage. That no notice or proof of loss has 
ever been furnished by said Kelley or the plaintiff, except as herein- 
before stated. From these findings the court found that the de- 
fendant corporation, on the first day of March, before the bringing 
of this suit, had waived the proof of loss required by the policy. 
That the conditions of the policy as to proof of loss may be waived, 
either expressly or by implication, must be conceded. Such waiver 
may be created by acts or declarations: Moffitt vs. Insurance Co., 11 
Ind. App., 233. The requirements of a policy have been held to be 
waived in numerous cases in which the facts are analogous to those 
found in the case before us. In Fisher vs. Insurance Co. (33 Fed. R., 
544), a suit of loss under an insurance policy which provided that the 
insured should give notice in writing forthwith of his loss to the 
company, it was held, the evidence showing that the plaintiff, the 
evening after the destruction of his property by fire, gave notice to 
the local agents of the defendant, who at once communicated the 
facts to the general agent, who, in a short time afterwards, acknowl- 
edged receipt of the letter, and promised to send an examiner to 
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investigate and adjust the matter, that such notice was sufficient 
when given with due diligence; and that, where the investigating 
agent thereafter made an examination of the premises, and had 
written a letter to the plaintiff, denying the liability of the company, 
and making a direct and positive refusal to pay, and setting forth 
the ground and reason of such refusal, the proof of loss had been 
waived by the conduct of the investigating agent. In Noyes vs. 
Insurance Co. (30 Vt., 659), it was held that, notwithstanding the 
conditions of a fire-insurance policy required the insured to furnish 
the insurers with a notice and some proof of the loss within a speci- 
fied time after its occurrence, still if the insurers make no objection 
to the want of the particular form of proof, but proceed to reject 
the claim of the insured wholly upon other grounds they would be 
regarded as thereby waiving a compliance with the requirements of 
the policy in that respect. In Insurance Co. vs. Sparks (62 Ga.,191), 
wherein the defendant excepted to the following instruction: “If 
the loss by fire occurred, and the defendant or its authorized agent 
had notice of the fact, and he viewed the premises, and an appraise- 
ment was agreed on or had, and the matter discussed and papers 
prepared and presented relative to the loss, and these negotiations 
were terminated or interrupted by the unconditional announcement 
from the defendant or its agents to the other party that the defend- 
ant would not pay, because of want of defect in title or some ques- 
tion relative to the assignment of the policy, and making no allusion 
to any other objection, this would be the absolute refusal to pay 
meant by the law, and would be a waiver of all the conditions as to 
notice and preliminary proof of loss.” Upon appeal the supreme 
court held the instruction to be in accordance with the law. In the 
case of Whittle vs. Insurance Co. (3 Hughes, 421 Fed. Cas., No. 
17,603), the court held that where a local agent of a fire-insurance 
company after a fire, made out and forwarded for the insured proofs 
of loss not entirely in compliance with the requirements of the policy 
and the company afterwards objected to payment upon other 
grounds than such irregularity in the proof of loss, the company 
thereby waived on objections on that score. In McBride vs. Insur- 
ance Co. (30 Wis., 562), it was held that, when the agent of the in- 
surance company, after examining upon the spot the circumstances 
attending the loss, told plaintiffs that he could not recommend the 
company to pay the loss (for certain reasons) such conduct and 
declarations were denial of all liability on the part of the company, 
and a waiver of its rights to demand the usual proofs of loss. 
See Insurance Co. vs. Shryer, 85 Ind., 362; Bowless vs. Insurance 
Co., 1383 Ind., 120, and authorities cited. Payment in the case at 
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bar having been, in effect, refused alone because of incumbrance on 
the property by mortgage, proofs of loss would have been unavail- 
ing. The law rarely, if ever, requires the observance of an idle 
formality, especially after the party for whose benefit the original 
stipulation was made has rendered conformity thereto unnecessary 
and superfluous. 

Judgment reversed and remanded with instructions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister states, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Insurance In Firm Name. 


B. did business under the name of B. Bros. It was held by the 
Texas Court of Civil Appeals, Oct. 13, 1897, that as he had a right 


to use a firm name if he chose, insurance of his goods under that 
name was not a material misrepresentation or concealment within 
the policy. 
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COURT OF APPEALS OF NEW YORK. 
MATTHEWS 
AMERICAN CENTRAL INS. CO.* 


A New York standard policy stipulated that the insured should give immedi- 
ate notice in case of loss, and furnish proofs in sixty days, and that no 
action should be sustained unless begun within twelve months after the 
fire; also, that the word ‘‘insured”’ should include her legal representa- 
tives. The tire occurred about four months after the death of the insured, 
while a contest of her will was in progress among her heirs. About two 
years later the contest was decided, and the plaintiff was appointed as 
executor. About two months thereafter proofs were furnished, and re- 
tained without objection. Suit was begun about three months later, or 
about two years and a half after the fire. 


Held, That the terms immediate notice and proofs in sixty days must be liber- 
ally construed in view of the fact of death, and that there was no imme- 
diate appointment of a representative. But the conditions of the policy 
are essential to the safe conduct of the business, and it was the duty of 
those interested to make reasonable efforts to see that the covenants were 
kept. A temporary administrator could have been secured under the 
statute to take the necessary steps for collecting the insurance. The fail- 
ure to make any attempt to comply with the terms of the policy was not 
excused by the fact that owing to litigation there was no personal repre- 
sentative who could act. 


Held, That the failure to perfect the cause of action and bring suit within the 
stipulated period was without excuse, and no recovery could be had. 
Statement of facts by Vann, J. 

Action by William Matthews, as executor of the will of Caroline 
Silvernail, deceased, against the American Central Insurance Com- 
pany. On the Ist of August, 1889, the defendant issued its policy 
of insurance, of the standard form, to Mrs. Caroline Silvernail, 
whereby it insured her dwelling house, barn, and the produce 
therein, against loss or damage by fire, to an amount not exceeding 
$1,050, for the term of three years from that day. On the 2d of 
December, 1891, Mrs. Silvernail died, leaving a will, in which the 
plaintiff was nominated as sole executor. The probate of her will was 
opposed by some of her heirs, and on the 20th of April, 1892, when 
the contest was still in progress before the surrogate, a fire occurred, 
which destroyed a portion of the property insured, both real and 
personal. On the 15th of May, 1894, the contest over the will re- 
sulted in its admission to probate, and the appointment of the plain- 
tiff as executor. July 11, 1894, proofs of loss were sworn to by the 
plaintiff, and shortly thereafter mailed to the defendant, which re- 
ceived them at the home office, in St. Louis, July 23, 1894, and 
retained them, without objection. Theloss not having been paid, on 


* Decision rendered Dec. 7, 1897. 
VoL. XXVII.—13. 
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the 29th of October following, this suit was commenced upon the 
policy. The defendant pleaded as defenses that the action was not 
begun within twelve months next after the fire, although there was 
a limitation by contract to that period; that written notice of the 
loss was not immediately given, and that proofs of loss were not 
furnished within sixty days after the fire, as required by the policy. 
Upon the trial, after the defendant’s counsel had expressly stated 
that he did not ask to have any question submitted to the jury, the 
court, upon motion of the plaintiff, directed a verdict in his favor 
for the sum of $612, the admitted value of the property destroyed, 
with interest from the 23d of September, 1894,and ordered that the 
defendant's exceptions should be heard by the appellate division in 
the first instance, and that entry of judgment should in the mean- 
time be suspended. The appellate division having, by a divided 
vote, sustained the exceptions and dismissed the complaint, the 
plaintiff appealed to this court. 


Joun F. Parxuurst, fur Appellant. 
I. Netson Ames, for Respondent. 


Vann, J. (after stating the facts). 

The policy in question provided that, if a fire should occur, “the 
insured” should “give immediate notice of any loss thereby, in 
writing, to” the company, and “within sixty days after the fire” 
should furnish proofs of loss, “ signed and sworn to by said insured.” 
It further provided that the loss should not become payable until 
sixty days after the receipt by the company of the proofs of loss, 
and that 

No suit or action on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity until after full compliance by the in- 
sured with all the foregoing requirements, nor unless commenced within 
twelve months next after the fire. 


By a subsequent clause it was stipulated that, whenever the word 
“insured ” occurred in the policy, it should “ be held to include the 
legal representatives of the insured,” and, by a preceding clause, 
that any change in interest, title, or possession, “other than by death 
of the insured,” should avoid the policy. As the fire occurred after 
the death of Mrs. Silvernail, “the insured” at the date of the loss 
was either the person who, in the course of time, should be ap- 
pointed by the surrogate to administer upon her estate, or the per- 
sons interested in her estate, who expected to share therein: 13 Am. 
& Eng. Enc. Law, 221; 21 Am. & Eng. Enc. Law, 18; Greenwood 
vs. Holbrook, 111 N. Y., 465. As “legal representatives” are equiv- 
alent to “executors and administrators,” where the subject-matter 
or context does not control the meaning, we will first proceed upon 
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the assumption that on the death of the testatrix the words “the 
insured,” as used in the policy, referred to the legal representative 
to be appointed by the surrogate. That person could not, in the 
nature of things, be known until the appointment was actually made, 
as in the case of testacy the executor nominated might die or de- 
cline, and in case of intestacy none of the persons entitled to the 
right of administration might accept the trust. The policy, although 
of the standard form, was prepared by insurers, who are presumed 
to have had their own interests primarily in view; and hence, when 
the meaning is doubtful, it should be construed most favorably to 
the insured, who had nothing to do with the preparation thereof: 
Rickerson vs. Insurance Co., 149 N. Y., 307, 313; Laws 1886, c. 488; 
Laws 1892, c. 690, § 121. Moreover, when a literal construction 
would lead to manifest injustice to the insured, and a liberal, but 
still reasonable, construction would prevent injustice, by not requir- 
ing an impossibility, the latter should be adopted, because the par- 
ties are presumed, when the language used by them permits, to 
have intended a reasonable, and not an unreasonable, result: Trippe 
vs. Fund Soc., 140 N. Y., 23,26: McNally vs. Insurance Co., 137 N. Y., 
389. Hence, it cannot be held that the policy became of no value 
upon the death of Mrs. Silvernail, because at that moment she had, 
and of necessity could have, no legal representative to give immedi- 
ate notice of a fire if one had occurred. So, when the fire actually 
occurred there was still no legal representative to give the notice 
specified, yet the liberal construction that always obtains with ref- 
erence to the procedure after a loss does not permit us to hold that 
the policy became void because, under the circumstances then exist- 
ing, the notice was not given at once: Paltrovitch vs. Insurance Co., 
143 N. Y., 73,76. As the policy provides for the effect of death, 
and includes under the head of “the insured” the legal repre- 
sentative of the insured, the parties necessarily contemplated a 
period, longer or shorter in duration, depending upon circumstances, 
when there could be no one authorized to act for the estate. Hence 
the covenants that “the insured ” should give written notice imme- 
diately after the fire, and that within sixty days “the insured” 
should sign, swear to, and deliver proofs of loss, are to be consid- 
ered in the light of what may reasonably be presumed to have been 
within the contemplation of the parties, when they entered into 
those covenants, as to the possibility of literal performance in case 
of a fire after the death of the original “insured,” and before any 
opportunity to have a legal representative appointed by the 
surrogate. The words “immediately after the fire,” as used with 
reference to the prelimivary notice, and “sixty days after the fire,” as 
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used with reference to the proofs of loss, are to be construed, not 
literally, in all cases, but in the light of what was reasonable and 
possible in the case in hand: Bennett vs. Insurance Co., 67 N. Y., 
274; Richards, Ins., § 160. The law does not require impossibilities. 
The disability to sue, caused by war, has been held to relieve a pol- 
icyholder from the consequences of failing to bring suit within 
twelve months after a loss, as required by the policy, because com- 
pliance was impossible under the circumstances: Semmes vs. Insur- 
ance Co., 13 Wall., 158. The same cause was held for the same 
reason to legally excuse the non-payment of premiums upon a policy 
of life insurance by its terms: Cohen vs. Insurance Co., 50 N. Y., 
610. Still, as the covenants in question are essential to the safe 
conduct of the insurance business, in order to enable the insurer to 
promptly investigate the facts connected with a fire, and to provide 
for paying or defending, or for rebuilding, if it so elected, it is in- 
cumbent upon those interested in the policy to make reasonable 
efforts to see that the covenants are kept, and, within a reasonable 
time, to use such agencies as the law provides, in order that they 
may be kept, if possible. As was said by this court in Wheeler vs. 
Insurance Co. (82 N. Y., 543, 550), with reference to the failure to 
pay premiums of life insurance, owing to the insanity of the insured 
and the infancy of the assignees of the policy: “After Vose became 
insane, he was not really the party in interest. He had assigned the 
policies to his children, and they were the parties interested therein, 
and to be affected by a failure to perform the condition of the con- 
tract. Although Vose was their guardian, if incapacitated by his 
insanity a competent person could have been appointed in his place; 
and hence his insanity was not necessarily an insuperable obstacle 
to their performance of the condition of the policy, and they were 
not relieved thereby.” Those who expect to share in the proceeds 
of the policy when paid cannot trifle with the subject, nor delay ac- 
tion that would naturally result in compliance with the requirements 
of the contract. If the appointment of an executor or administrator 
cannot, for any reason, be secured with ordinary promptness, it 
would not be a reasonable construction of the policy to cast all the 
risk and inconvenience of the delay upon the insurer, provided those 
interested in the estate could procure the appointment of a tempo- 
rary representative, who, by taking the necessary steps, could keep 
the covenants entered into by the insured. 

It is provided by section 2670 of the Code of Civil Procedure that 
on the application of a creditor, or a person interested in the estate, 
the surrogate may, in his discretion, issue to one or more suitable 
persons letters of temporary administration, where delay necessarily 
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occurs in the granting of letters testamentary or of administration 
owing to a contest before the surrogate, arising on an application 
therefor, or for probate of a will, or for any other cause. At least 
ten days’ notice must be given to each party to the proceeding who 
has appeared, but the period may be shortened to not less than two 
days by the surrogate, upon proof that the safety of the estate re- 
quires it. A temporary administrator thus appointed, 

Has authority to take into his possession personal property ; to secure and 
preserve it; and to collect choses in action; and, for either of those purposes, 
he may maintain any action or special proceeding. 

Id. § 2672. It is further provided that:— 

Where a temporary administrator is appointed, in consequence of a contest 
respecting a will of real property, the order appointing him may confer upon 
him authority to take possession of real property, in the same or another 
county, which is affected by the will, and to receive the rents and profits 
thereof. The surrogate may, by an order, confer upon him authority to lease 
any or all of the real property for a term not exceeding one year; or to doany 
other act with respect thereto, except to sell it, which is, in the surrogate’s 
opinion necessary for the execution of the will, or the preservation or benefit 
of the real property. For either of these purposes, he may maintain or de- 
fend any action or special proceeding. 

Id. § 2675. While other powers are conferred by statute, or may 
be conferred by the surrogate, under its authority, upon a tempo- 
rary administrator, these are sufficient for the purpose of discussing 
the question now before us. The will of Mrs. Silvernail embraced 
both real and personal property, including by specific mention the 
farm upon which the burned buildings stood, and indirectly the 
produce destroyed, through the power to sell the same in order 
to pay pecuniary legacies. The executor was given the right to 
sell the farm after five years, with power to lease the same in the 
meantime. The income, after deducting interest and taxes, was to 
be applied upon the incumbrances; and the proceeds of the sale, 
after payment of all the debts of the testatrix, were to be divided 
among her children. A fire-insurance policy, after a loss has oc- 
curred, is a chose in action; and a temporary administrator could 
collect the same, and, if necessary, commence an action for that 
purpose. Whether the proceeds, when collected, would be real or 
personal property, or both, is unimportant in this case, as the power 
to collect is the vital fact. That power necessarily implies the 
further power to do whatever is requisite in order to perfect the 
chose in action so that collection can be enforced, for the power to 
do an act includes the power to do all that is reasonably necessary 
to do it effectively: Hall vs. Lauderdale, 46 N. Y.,70, 73; Parker vs. 
Supervisors, 106 N. Y., 392. Independent, thefefore, of the provis- 
ions of the statute empowering the surrogate to confer authority 
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upon the temporary administrator in regard to real estate, when 
there is a contest respecting a will of realty, we think that the right 
to collect the policy carried with it the right to serve all such notices 
as the policy required, in order to make it collectible. Hence, it 
was within the power of the persons expecting to share in the prop- 
erty of the testatrix to do something toward keeping her covenants 
with the defendant. While it is true that their application, if made 
to the surrogate, was subject to his discretion, it cannot be presumed 
that he would have hesitated to appoint a temporary administrator 
if the facts bearing upon the subject were spread before him that 
appear in the record now before us: McGregor vs. Buel, 24 N. Y., 
166, 169. Moreover, even if the application, although made in due 
time and form, had failed, it would have relieved the beneficiaries 
under the will from the accusation of negligence that is now brought 
against them; for they could say in answer thereto, “We have done 
all that we could.” No excuse, sufficient or otherwise, for nonaction, 
was shown, such as absence, insanity, infancy, or want of knowledge 
that the fire had taken place. The subject of applying for a tempo- 
rary administrator was under discussion among the heirs while the 
contest over the will was in progress. Not long after Mrs. Silver- 
nail died, the plaintiff deposited the will with the surrogate, and in- 
formed him that he did not want to have anything to do with it; 
but after the lapse of several months, upon the request of certain 
creditors of the testatrix, he consented to act, and thereupon pro- 
ceedings were begun to prove the will. Mrs. Silvernail left three 
children, each of whom was a devisee or legatee under the will, and 
all were of full age and competent to act, except one, who was an 
infant of 13 when her mother died. Two of them, at least, lived 
within sight of the building in question at the time of the fire. So 
far as appears, therefore, there was no reason why a temporary ad- 
ministrator should not have been applied for and appointed. The 
contingency of death was foreseen, and provided against by provis- 
ions in the poli¢y which kept it alive notwithstanding that event: 
Dolan vs. Rodgers, 149 N. Y., 489; Dexter vs. Norton, 47 N. Y., 62. 
The legal representative was by the contract substituted as “ the 
insured,” upon whom rested the burden of performing those cove- 
nants which Mrs. Silvernail had entered into. The insurance com- 
pany was under no obligation to procure the appointment of an 
administrator, temporary or permanent, even if it had been in a posi- 
tion to, because its promise to pay was dependent on prior action by 
the insured; but those entitled to the proceeds of the policy when 
paid were bound to do so, if they could by reasonable effort, so that 
the agreement could be performed on the part of “the insured.” If 
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the executor could have acted by virtue of the power conferred by 
the will, without probate or other action by the surrogate, his de- 
fault is too apparent to require discussion. 

Upon the assumption that the legal representatives of the insured, 
referred to in the policy, included the heirs at law, next of kin, leg- 
atees, or devisees, as the case may be, the situation of the plaintiff 
is not improved, because, according to that theory, there was no 
time when competent persons, sustaining one or more of those rela- 
tions to the decedent, with full knowledge of all the facts, could not 
have given the preliminary notice, and furnished the proofs of loss: 
Wyman vs. Wyman, 26 N. Y., 253; O’Brien vs. Insurance Co., 76 
N. Y., 459; Greenwood vs. Holbrook, 111 N. Y., 465. The delay in 
serving notices and in bringing the action was in no respect owing 
to the defendant, which, so far as appears, did nothing to mislead 
any one, or to waive the defenses it now insists upon. Some evi- 
dence was given tending to show that a son of the testatrix, about 
ten days after the fire, signed and swore to a statement of the loss, 
and delivered it to an aunt, but he could not tell what she did with 
it. She died before the trial, and there was no satisfactory evidence 
to show that the statement sworn to by the son ever reached the 
defendant. One witness testified that he saw a lady, who, as he 
thought, was a “Silvernail,” deliver a paper to a man who claimed 
to be an adjuster, and that they talked about the loss. The nature 
or contents of the paper was not shown, and it did not appear that 
the man was an adjuster for the defendant, except by the verifica- 
tion of the answer, which was not put in evidence. But, even as- 
suming that there was evidence to sustain a finding that both the 
preliminary and final notice of loss was given to the defendant as 
required by the policy, the fact remains that this action was not be- 
gun until long after the time limited for that purpose had elapsed, 
and yet no lawful reason is given for not procuring temporary ad- 
ministration in time to have sued within the stipulated period. 
Therefore, whether the policy means by legal “representative ” 
the appointee of the surrogate, or some person directly interested 
in the estate, or both, there was a failure to comply with its pro- 
visions, with no excuse for noncompliance. The insured was bound 
by contract to do certain acts, as conditions precedent to the right 
to recover, and was under a legal obligation, if there were obstacles 
in the way, of making a reasonable effort toremove them: Howland 
vs. Edmonds, 24 N. Y., 307, 308; Porter vs. Kingsbury, 71 N. Y., 588; 
Reining vs. City of Buffalo, 102 N. Y., 308. If, after due diligence, 
they had proved insurmountable for a time, the delay would have 
been excusable, and performance at the earliest practicable moment 
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thereafter would have been sufficient; but, to excuse nonperform- 
ance, it must appear that the act to be done could not, by any rea- 
sonable means, have been accomplished. Mere difficulty of per- 
formance is not enough: Wheeler vs. Insurance Co., 82 N. Y., 543, 
551. In Sanford vs. Sanford (62 N. Y., 553), it appeared that the 
defendant’s intestate was adjudged an idiot in 1847, and that the 
committee then appointed died in 1854. The intestate died Decem- 
ber 9, 1864, and during the ten years preceding his death he had 
boarded with the plaintiff, and was clothed and cared for by her, 
and she paid his necessary funeral expenses; yet it was held that 
the statute of limitations applied to the whole claim accruing before 
the death of the intestate. Judge Allen said: “There was no legal im- 
pediment to an action against the intestate. Had there been a com- 
mittee in office, the creditor could have petitioned the court either 
for a summary adjustment and payment of her claim, or for leave to 
sue. As there was no committee, although it seems the judgment 
of the court, determining that the debtor was non compos mentis, 
was in force, the plaintiff might have applied to the court for leave 
to sue, or perhaps have brought an action without such leave. One 
or the other of these courses was open to the plaintiff, and which 
would have been the proper practice it is not necessary to deter- 
mine.” The failure to apply for a temporary administrator, and to 
endeavor through him. to give the notices required by the policy, 
and essential to perfect the cause of action, and then to have suit 
brought therefor within the period stipulated, was absolute and 
without excuse; and hence the plaintiff, upon the facts now pre- 
sented, was not entitled to recover. The motion for a nonsuit, 
which raised generally or specifically all of the defenses discussed, 
should have been granted, because it affirmatively appeared that the 
conditions of the policy had not been complied with by “the insured.” 

The judgment of the appellate division not only sustained the ex- 
ceptions taken by the defendant upon the trial, but also dismissed 
the complaint on the merits. This it had no power to do. The Code 
of Civil Procedure provides two methods of review by the appellate 
division before the entry of judgment, when the trial is before a jury. 
The first is authorized by section 1000, which permits the presiding 
judge, in his discretion, to order that the exceptions taken during 
the trial be heard in the first instance by the appellate division, and 
that judgment be suspended in the meantime. In such a case, as 
the section further provides, “the exceptions must be heard upon a 
motion for a new trial, which must be decided by the appellate 
division.” The decision should either grant or deny the motion. 
If the exceptions were well taken, the motion should be granted, 
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and the case sent back for a new trial. If the exceptions were not 
well taken, the motion should be denied, and judgment entered on 
the verdict or the order of nonsuit, as the case may be: Huda vs. 
Glucose Co., 151 N. Y., 549. The only function of the appellate 
division is to grant or deny the motion, and order judgment ac- 
cordingly. It cannot go further, and dismiss the complaint on the 
merits, because the Code does not authorize it. The verdict or or- 
der is the authority for the entry of a ‘inal judgment, and if the ex- 
ceptions are not sustained, the judgment must be in favor of the 
party for whom the verdict was rendered, while, if the exceptions 
are sustained, there can be no final judgment, but simply the award 
of a new trial. The second method of reviewing before judgment 
is when a verdict is taken subject to the opinion of the court, as 
authorized by section 1185 of the Code. In such a case the motion 
is not for a new trial, but for judgment; and it may be made by 
either party before the appellate division, under section 1234. The 
decision of a motion of that kind necessarily involves a direction for 
judgment. As the case now before us arose under section 1000, the 
action of the learned appellate division in dismissing the complaint 
was inadvertent, and without authority. The judgment appealed 
from should therefore be so modified as to sustain the defendant’s 


exceptions, and order a new trial, and as so modified affirmed, with 
costs to abide event. 


Marti, J. (dissenting). 

In this case the cause of action did not accrue until after the death 
of the testatrix. At that time there was no person who was author- 
ized to enforce or comply with the provisions and requirements of 
the policy. Until a representative of the estate of the testatrix was 
appointed, who was authorized to commence an action and perform 
the conditions of the policy, neither the contractual limitation com- 
menced to run, nor was the previous nonperformance of its condi- 
tion a bar to the action. The fact that the appointment of a tem- 
porary administrator might have been applied for does not change 
the situation. Whether an administrator would be appointed rested 
wholly in the discretion of the surrogate, and no certainty that it 
would have been done existed at any time. The creditors and other 
persons interested in the estate were not required to make that ex- 
periment to protect their rights under the policy. I think the 
judgment should be reversed. 

Vann, J., reads for modification and affirmance. Andrews, C. J., 
and Gray, Bartlett, and Haight, JJ.,concur. Martin, J., reads mem. 
for reversal, and O’Brien, J., concurs. 

Judgment modified and affirmed. 
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Some four months after receiving proofs of death, the Association notified the 
claimant that the claim was approved, and would be paid in full. 


Held, That this did not waive a defense founded on false representations not 
discovered until after such notification, where nothing before had come 
to the company’s knowledge that should have put it on inquiry; nor is the 
company estopped by such notice, especially where the claimant has done 
nothing in reliance thereon by which he would be prejudiced. 


Held, That such notice is not a binding promise, being without consideration, 
nor an adjustment or compromise. 


Held, That an agreement in the application that the agent and medical ex- 
aminer are the agents of the company, and not of the insured, is binding 
on the insured, and parol evidence is not admissible to disprove it. 


Held, That a notice of refusal to pay for reasons stated does not confine the 
company to such reasons where the plaintiff has not been misled. 


Bassett & Mircuery, for Plaintiff. 
Epwarps & Ange, for Defendant. 
Browy, D. J. 

This is an action on a policy of insurance issued by the defendant 
corporation upon the life of George W. Hubbard. The policy was 
issued upon a written application made by the insured. The in- 
sured agreed, in the application, that the answers and statements 
therein contained, whether written by him or not, were warranted 
to be full, complete, and true, and that this agreement and the con- 
stitution and by-laws of the defendant Association, together with the 
application, were thereby made a part of any certificate or policy 
that might be issued thereon; that, if any of such answers and 
statements were not full, complete, and true, then the certificate or 
policy issued thereon should be null and void; and that the person 
taking said application, and also the medical examiner, should be, 
and were, the agents of the applicant, and not the agents of said 
Association, as to all statements and answers in the application; 
and that no statements or answers made or received by any person 
or to the Association should be binding on the Association unless 
reduced to writing, and contained in the application. The insured, 
in said application, further warranted that the answers as written to 
questions put in the medical examiner’s report, forming part 2 of the 
application, were his answers, and were full, complete, correct, and 


* Decision rendered, May 10, 1897. 
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true, and that the same should be made part of the contract of his 
certificate of membership or policy of insurance. In and by the 
certificate of membership or policy of insurance, and in and by the 
constitution or by-laws of the defendant corporation, the answers 
and statements contained in the application were made part of said 
certificate or policy. The defendant pleads that certain answers and 
statements made by the insured in the application were untrue; 
that a false statement was made by the insured to the medical ex- 
aminers; that satisfactory proofs of death have not: been presented 
to or accepted by the defendant, as required by the policy as a con- 
dition precedent to recovery; that the policy was never delivered to 
the insured while in good health, as required by the policy; that the 
policy was issued, subject to the provisions of the constitution or 
by-laws of the defendant Association; and that the insured never 
became a member of the Association in accordance with these pro- 
visions. To these defenses the plaintiff replies in the second repli- 
cation that the defendant Association received the proofs of loss 
December 31, 1893, and thereafter approved the claim founded 
thereon, and of this action gave notice to the plaintiff April 5, 1894, 
and May 2, 1894; also notified her again of the approval of the claim, 
and that she might expect payment within a few days of June 1, 
1894; that during all this time the defendant had ample opportu- 
nity to determine the truth or falsity of said representations and 
statements, as it ought to have done if it relied upon the same; and 
that said acts and failure to act, on the part of the Association, con- 
stitute a waiver of the defenses set forth in the pleas, and estop the 
defendant from pleading the same in bar. 

The first question for consideration is raised by the demurrer to 
the second replication, and is whether the facts therein set forth 
constitute a waiver of the defenses set forth in the pleas. There is 
no averment that, at the time of approval of the claim and of the 
notification of the company to the plaintiff that she might expect 
payment, the company had knowledge that there was a forfeiture 
of the policy on account of the alleged false statements contained 
in the application. Since waiver is the intentional relinquishment 
of rights, knowledge of the existence of the rights is a necessary 
element, and should be averred. 

In Bennecke vs. Insurance Co. (105 U. S., 355), the rule of law is 
thus stated by Mr. Justice Woods:— 

“A waiver of a stipulation in an agreement must, to be effectual, 
not only be made intentionally, but with knowledge of the circum- 
stances. This is the rule when there is a direct and precise agree- 
ment to waive thestipulation. A fortiori is thus the rule when there 
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is no agreement, either verbal or in writing, to waive the stipula- 
tion, but when it is sought to deduce a waiver from the conduct of 
the party.” 

Further, as said by Mr. Justice Field in Insurance Co. vs. Wolff, 
95 U. S., 326:— 

“The doctrine of waiver, as asserted against insurance companies 
to avoid the strict enforcement of conditions contained in their 
policies, is only another name for the doctrine of estoppel. It can 
only be invoked where the conduct of the companies has been such 
as to induce action in reliance upon it, and where it would operate 
as a fraud upon the assured if they were afterwards allowed to dis- 
avow their conduct, and enforce the conditions. To a just applica- 
tion of this doctrine, it is essential that the company sought to be 
estopped from denying the waiver claimed should be apprised of 
all the facts.” 

The replication avers merely that from December 31, 1893, to the 
date of the notification that payment might be expected, May 2, 
1894, “there was ample opportunity to investigate and determine 
the truth or falsity of all said representations and statements in said 
various pleas represented to be untruthfully made by said Hubbard, 
as said defendant corporation ought to have done had it relied upon 
the same.” To hold that such a duty existed would be tantamount 
to holding that in such cases a presumption of fraud exists, casting 
upon the company the duty of inquiry, whereas the true rule is that 
the company is entitled to rely upon the statement of the assured, 
and can rescind for fraud whenever it is brought to its knowledge. 
In the absence of an averment of actual knowledge, or of facts suf- 
ficient to put the company upon inquiry, there was, so far as appears 
from the pleadings, no obligation upon the company to suspect the 
validity of the statements of the assured, or to instigate an inquiry 
from mere suspicion. Furthermore, as the doctrine of estoppel 
can only be invoked where the conduct of the company has been 
such as to induce action in reliance upon it, and as it does not ap- 
pear that the plaintiff was in any way prejudiced by the approval 
and notice, the replication is also in this respect defective. The 
promise to pay, therefore, was a mere naked promise, without con- 
sideration, and without prejudice to the plaintiff. There was no ad- 
justment of a disputed claim, and no mutual concession of rights as 
a consideration for the promise. The fact that the notice was of an 
intention to pay the full amount of the policy precludes the conten- 
tion of the plaintiff that the promise amounts to an adjustment of 
liability, since the essential element of an adjustment—a dispute as 
to the fact of liability, or as to the amount of liability—was lacking. 
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The difference between this case and the case of an open policy of 
fire insurance, where the sum to be paid must be determined by the 
parties or proved by the assured, is obvious. It is also apparent by 
the pleas that the assured agreed in the application “that, if any of 
the answers or statements made are not full, complete, and true, 
* »* * then the policy issued hereon shall be null and void. As- 
suming the truth of the facts stated in the pleas, then the policy 
was void ab initio, and the notice must be held the making of a new 
promise, for which the replication discloses no consideration. For 
the foregoing reasons, therefore, the demurrer to the second repli- 
cation must be sustained. 

The second inquiry arises upon demurrers to the sufficiency of the 
replications numbered 3 to 13, inclusive. Each of these replications 
is in form a special or absque hoc traverse, and contains a direct 
and unqualified denial of what is averred in the plea to be the true 
fact, and the contrary of a certain answer or statement made by the 
assured, with a denial under the absque hoc that said answer and 
statement were made a warranty. For example, the second plea 
alleges that in and by the application it was inquired of the assured: 
“State fully your occupation, profession, or trade. State kind of 
business and duties.” To which George W. Hubbard answered as 
follows: “ Banker and broker.” ‘Whereas the defendant avers that 
in truth and in fact the occupation, business, and trade of said 
George W. Hubbard was not, at the date of said application, that of 
a banker and broker,” etc. The replication, which is an example of 
the remaining replications covered by the demurrers, is as follows: 
« And the said plaintiff saith that for everything by the said defen- 
dant corporation secondly above pleaded precludi non, because she 
says that the occupation, profession, and trade of said Hubbard at 
said time was that of a banker and broker (without this said answers 
are by said certificate of membership or policy of insurance war- 
ranties on the part of said Hubbard), and of this the said plaintiff 
puts herself on the country.” The replications (with one exception) 
do not deny the making of the statements, but substantially deny 
their falsity, and furthermore deny that the answers or statements 
were made warranties. As the inducement of a special traverse can 
properly be of no other nature than an indirect denial, and as in this 
case it consists of a direct denial, the special traverse must be held 
improper: Steph. Pl., p. 184. 

The defendant contends that the denial under the absque hoc is 
insufficient in law. If so, then, although in such case the induce- 
ment may be traversed, the replication, without a proper denial un- 
der the absque hoc, is merely a common traverse in effect, and 
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should be so pleaded. If, on the other hand, the denial under the 
absque hoc is sufficient in law, then the inducement can neither be 
traversed nor confessed and avoided: Steph. Pl, p. 188. There is, 
as defendant’s counsel contend, a practical difficulty in attempting 
to rejoin to these replications. If defendant files a similiter, and 
the denial under the absque hoc is good in law, then the only issue 
is whether the answers were warranties. But there are also, upon 
the face of the pleadings, material and contradictory averments 
upon which, according to the rules of pleading, no issue can be 
reached. Although the pleadings show the substantial dispute to 
be whether the statements of the assured were true or false, the 
only issue reached is whether they were warranties; thus defeating 
the purpose averred by the plaintiff's counsel upon his brief, and 
manifest throughout the pleadings, as well as violating well-estab- 
lished principles of pleading. The facts of the plea constitute but 
one connected proposition or entire point, and, on examination of 
the whole record, the first fault is not with the defendant, but with 
the plaintiff. 

The third inquiry is as to the validity of the agreement of the in- 
sured that the person soliciting or taking the application, and also 
the medical examiner, should be the agents of the applicant, and not 
of the company, and that no statements or answers should be bind- 
ing on the company unless reduced to writing, and contained in the 
application. The counsel for the plaintiff says on the brief: “All 
of these clauses attempt to make the insured say that the company’s 
agents are his, and the second that nothing known by the com- 
pany is known unless in writing. Both of these propositions are 
bold attempts on the part of the company to alter facts, and to make 
that which is not the fact for the purpose of this contract to be taken 
as reality.” The plaintiff attempts by her replication to set up a 
contract different from the written contract, and thereby to avoid by 
parol evidence the effect of the written agreement. The case of Insur- 
ance Co. vs. Fletcher (117 U. 8., 519), has settled the law upon this 
question. Mr. Justice Field said that “it was his duty to read the 
application he signed. He knew that upon it the policy would be 
issued, if issued at all. It would introduce great uncertainty in all 
business transactions if a party making a written proposal for a 
contract, with representations to induce its execution, should be 
allowed to show, after it had been obtained, that he did not know 
the contents of his proposals, and to enforce it, notwithstanding their 
falsity as to matters essential to its obligation and validity.” “The 
present case,” said the court, “is very different from Insurance Co. 
vs. Wilkinson (13 Wall., 222), and from Insurance Co. vs. Mahone, 21 
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Wall., 152.” “In neither of these cases was any limitation upon the 
power of the agent brought to the notice of the assured. * * * 
Here the power of the agent was limited, and notice of such limita- 
tion given, by being embodied in the application which the assured 
was required to make and sign, and which, as we have stated, he 
must be presumed to have read. He is therefore bound by its 
statements.” See, also, the opinion of Mr. Justice Harlan in Maier 
vs. Association (February 2, 1897), 24 C. C. A., 239. 

The fourth inquiry is: Is the company restricted in its defense to 
the reasons assigned in its refusal to pay? This arises upon de- 
murrer to the sixteenth replication, whicb, in reply to the defense 
contained in the fourteenth plea (that no satisfactory proofs of the 
death of George W. Hubbard, made out in accordance with the pro- 
visions of the policy, had ever been presented to or accepted by the 
defendant), avers that the defendant, “by vote of its executive, 
voted, for reasons in said vote stated, to revoke, cancel, and annul 
the approval of said claim of said plaintiff to the payment of said 
policy, and that thereafterwards, to wit, on January 9, 1894, trans- 
mitted to said plaintiff a certified copy of said vote; and said plain- 
tiff avers that in and by said vote and said copy of the same, as so 
aforesaid transmitted to her, said defendant does not assign, as its 
reason for said refusal to pay said policy, any of the several matters 
in said fourteenth and subsequent pleas set up by said defendant in 
bar of said plaintiff's said suit, and said plaintiff avers that, by said 
acts of said defendant as herein set forth, said defendant has waived 
its right, if any it ever had, to set forth any of said several matters 
in said pleas contained in bar of said plaintiff's said action, and is 
thereby estopped to plead the same herein, and this she is ready to 
verify,” etc. As was said by Mr. Justice Field in Insurance Co. vs. 
Wolff (95 U. S., 326), above quoted, the doctrine of waiver is only 
another name for estoppel, and can only be invoked where the con- 
duct of the company has been such as to induce action in reliance 
upon it. And as was said in Ketchum vs. Duncan (96 U. S., 659): 
“ An estoppel in pais does not operate in favor of everybody. It 
operates only in favor of a person who has been misled to his injury, 
and he only can set it up.” There is no averment that the action of 
the plaintiff was influenced by the omission to set forth the ground 
in the notice. The defendant’s demurrers are sustained, and the 
plaintiff's demurrers overruled. 
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SUPREME COURT OF UTAH. 


MAYNARD 
v8. 
LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACC. INS. ASS’N* 


A by-law of a mutual benefit association provided that ‘‘any member, while 
engaged in any lawful avocation, receiving bodily injuries which alone 
shallcause * * * total and permanent loss of eyesight, shall receive 
the full amount of his policy.” M., who was a locomotive engineer, and 
to whom the association had issued a policy of insurance, received an in- 
jury, while engaged in lawful employment, which caused the total and 
permanent loss of the sight of one eye. Thereafter, and before the loss of 
eyesight became permanent, the by-law was amended so that the expres- 
sion ‘* fatal and permanent loss of eyesight” was made to read ‘‘ total and 
permanent loss of one or both eyes.” It appeared from the record that the 
loss of one eye disabled the insured from pursuing his usual and accus- 
tomed occupation. In an action on the policy, held, That M. was entitled 
to recover. 

Where associations or corporations are organized for the purpose of mutual 
benefit and relief, the terms of their by-laws must be interpreted liberally 
and reasonably; and, when they are susceptible of two constructions, 
that must be adopted which will more nearly carry out the benign object 
of the association, and sustain the claim of the injured. 

Where a complaint states a cause of action in general terms, objections that 
the allegations are indefinite or uncertain or ambiguous must be taken 
advantage of before judgment by proper pleading, or they will be waived. 

Where a cause is tried before a court without a jury, the admitting in evi- 
dence of an answer to a question calling for a conclusion, though it may 
be improper, will not be regarded as reversible error, where, regardless of 
such answer, the evidence is sufficient for the court to enter judgment in 
favor of the opposite party, and the facts on which the conclusion was 
based have all been stated in evidence. 

It is not error for the court to fail to make findings of fact on immaterial 
issues raised by the pleadings, nor is it reversible error to fail to make 
findings on material issues, when they would necessarily have been pre- 
judicial to the appellant, and when those already found are sufficient to 
sustain the judgment. 


C. C. Ricuarps, J. H. Macmiiiay, and A. E. Prart, for Appellant. 
H. H. Henverson, for Respondent. 


Bartcu, J. 

At the trial of this cause, the defendant objected to the introduc- 
tion of any evidence, on the ground that the amended complaint 
did not state a cause of action. The objection was overruled, and 
the action of the court is assigned as error, and raises the most im- 
portant question in the case, which is whether the plaintiff has a 
right to recover, under the defendant’s by-law in force at the time 
he received the injury of which he complains, the same having been 

* Decision rendered, Nov. 4, 1897. Syllabus by the Court. 
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amended before the cause of action became complete. The by-law 
in question reads as follows:— 

Any member, while engaged in any lawful occupation, receiving bodily in- 
juries, which alone shall cause * * * total and permanent lossof eyesight, 
shall receive the full amount of his policy. In case of loss of eyesight, the 
certificate must not be made out in less than one year, and must be signed by 
two experienced oculists and surgeons, and in any case the association may 
designate one of the medical examiners. 

This by-law was amended on May 26, 1894, so that the expression 
“total and permanent loss of eyesight” was made to read “total 
and permanent loss of one or both eyes.” It appears from the evi- 
dence, and the court so found, that in June, 1893, the plaintiff, who 
was a locomotive engineer, accidentally, while engaged in a lawful 
employment, fell into a pit, and received an injury on the head, 
which immediately affected his eyesight; and that about June, 1894, 
the loss of the sight of his right eye became permanent. It also ap- 
pears that the plaintiff has been a member of the association in good 
standing since August, 1872. It will thus be noticed that the in- 
jury was received while the former by-law was in force, but the loss 
of eyesight did not become permanent until after it was amended; 
and that, under the by-laws, no cause of action became complete 
until the expiration of one year after the loss of eyesight became 
permanent. 

This case was before us on a former occasion, on appeal. We 
there held that the amended by-law, on which the action was then 
founded, was not by its terms retroactive, and that, considered by 
itself, it did not include a case like the one at bar. The case was 
reversed on the point that the judgment of the court was not sup- 
ported by the findings of fact, the pleading not responding to such 
findings; but, as we were not satisfied that the plaintiff could not 
ultimately recover if the complaint were amended so. as to present 
the issues suggested by the record, a new trial was ordered, and 
leave granted to amend the pleading. The complaint was thereupon 
amended, and now sets out the original by-law above quoted, as 
well as its amendment, and we are of the opinion that the plaintiff 
is entitled to recover under the former by-law, being the one in 
force at the time he received the injury. The right of recovery in 
such a case as this appears to be within the fair intendment of its 
provisions, and the amendment simply makes their true meaning 
more apparent. The by-law does not provide that the insured will 
not receive the amount of his policy unless the injuries are such as 
to cause the loss of the sight of both eyes. There is no express 
provision, as will be observed, limiting the insurance to a total and 


permanent loss of the sight of both eyes; and upon reflection that 
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the defendant claims and is supposed to be a beneficent institution, 
having for its object the mutual protection and relief of its mem- 
bers, and the payment of stipulated sums to the families of the un- 
fortunate and disabled through accident among them, and that in a 
case like this the total and permanent loss of one eye disables, as 
appears from the record, the insured from pursuing his usual and 
accustomed occupation, it would be a rigid construction that would 
limit a recovery to cases of total blindness in both eyes, and thus 
effectuate by implication what the association failed to provide for 
in express terms. No such result is a necessary sequence to the 
language employed; for, where a person has become permanently 
blind in one eye, he may, with strict propriety, be said to have sus- 
tained “total and permanent loss of eyesight.” The terms of the 
by-law in question must be interpreted liberally and reasonably, 
and, as they appear to be susceptible of two constructions, that must 
be adopted which will more nearly carry out the benign object of 
the association, and sustain the claim of the injured. The provisions 
will not be scrutinized for the purpose of enabling the organization 
to escape liability to any of its members, or for the purpose of cre- 
ating limitations, in favor of the association, which do not satisfacto- 
rily appear within the terms of the by-law. Where associations or 
corporations are organized for the purpose of mutual benefit and 
relief, their by-laws will not be so interpreted as to favor the for- 
feiture of the rights of its members or those dependent upon them. 
“The by-laws of mutual benefit societies should be construed liber- 
ally, and with a view to effectuate the benevolent purposes of their 
organization. When there is any ambiguity or inconsistency in the 
terms of such by-laws, that construction should be given to them 
which is most favorable to the rights of the members:” Nibl. Ben. 
Soc. & Acc. Ins., §§ 17, 143; Bac. Ben. Soc., § 86; Insurance Co. vs. 
Mund, 102 Pa. St., 89; Burkhard vs. Insurance Co., id., 262; Hum- 
phreys vs. Association, 139 Pa. St., 264; Hoffman vs. Insurance Co.; 
32 N. Y., 405. 

It is also contended for the appellant that it was essential to 
plaintiff's recovery that he should have alleged that he received a 
“bodily” injury. It is alleged that “this plaintiff received an in- 
jury while engaged in a lawful vocation, which caused the total and 
permanent loss of his right eye.” We think this allegation suffi- 
cient to withstand the objection that the complaint did not state a 
cause of action. At most, it is merely indefinite or uncertain, as not 
stating the particular injury; and defects of this character must be 
taken advantage of before judgment by proper pleading, or they 
will be waived. The subject of defective pleading was considered 





1898.] Maynard vs. Loco. Eng’rs’ Mut. Life & Acc. Ins. Ass'n. 211 


in the case of Mangum vs. Mining Co. (decided at the present 
term), to which we refer for a more extended discussion on this 
point. Where, as in this case, the complaint states a cause of 
action in general terms, the objection that the allegations are in- 
definite or uncertain or ambiguous cannot avail the objector after 
judgment, when the objection was not made in the proper way 
before judgment. 

’ It is further insisted that the court erred in permitting the plain- 
tiff, over the objection of the defendant, to answer the following 
question: “ Was the loss of eyesight caused by the injury?” This 
question was subject to the objection that it was calling for a con- 
clusion, and should not have been permitted to be answered; but in 
view of the facts that the case was tried before the court without a 
jury, and that, regardless of the answer to the question, the evi- 
dence was sufficient for the court to enter judgment in the plaintiff's 
favor, and the facts on which the conclusion was based having all 
been stated in evidence, we are of the opinion that the receiving of 
the answer was not reversible error. 

There are several questions presented in the record respecting 
the findings of fact and the failure to make such findings, but, upon 
examination of each of them, we perceive no reversible error. The 
facts found are ample to sustain the judgment, and appear to be fair 
deductions from the evidence, and made on all material issues prop- 
erly raised in the pleadings. If other facts had been found, they 
would necessarily have been prejudicial to the appellant. In 
Groome vs. Ogden City Corp. (10 Utah, 54), this court held that it 
was not error for the court to fail to make findings on immaterial 
issues, and that even on material issues a failure to find facts was 
not reversible error‘if, when found, they must necessarily have been 
adverse to the appellant, and when those already found were suffi- 
cient to support the judgment. We find no reversible error in the 
record. The judgment is affirmed. 

Zane, C. J., and Miner, J., concur. 





Supreme Court of Wisconsin. 


SUPREME COURT OF WISCONSIN. 


SCHMIDT 


v8. 


AMERICAN MUT. ACC. ASS’N.* 


Deceased stated in his application to an accident company that he was a baker 
proprietor and working for himself, and was insured as a ‘‘ proprietor,” 
giving him a classification which entitled him to $5,000. A manual with 
which he was familiar gave bakers working a different classification from 
baker proprietors, and allowed a much smaller indewnity. The certifi- 
cate provided that if occupied in a class more hazardous, a corresponding 
indemnity only would be allowed. 


Held, In application by the company to reform the contract that it had made 
a special classification with sufficient knowledge of the facts, and was 
liable for the full amount. 


Statement of facts by Winstow, J. 

This is an action to recover $5,000 upon an accident insurance 
certificate issued by appellant on account of the death by accident 
of Henry F. Schmidt, the husband of the plaintiff. The defenses 
necessary to be considered on this appeal were to the effect: 
(1) That the insured at the time of his death was engaged in a dif- 
ferent and more hazardous occupation than that which he was sup- 
posed to be engaged in when insured, namely, that he was a “ baker 
working,” and not a “ baker proprietor not working;” the rules and 
classification of the company providing that a baker working be- 
longed to class C, upon whose death an indemnity of $1,500 was to 
be paid, whereas » baker proprietor not working belonged to class 
AA, and upon his death an indemnity of $5,000 was to be paid. 
Wherefore the defendant asked reformation of the certificate so as 
to accord with these facts. (2) That at the time of the uccident by 
which the deceased was killed said deceased was engaged in the 
performance of an act pertaining to a more hazardous occupation 
than that under which he was insured, and that under the terms of 
the policy there could only be a recovery of the indemnity provided 
for such more hazardous occupation. The certificate was issued 
May 2, 1894, and ran in favor of the plaintiff. The deceased was 
then a baker and confectioner, operating a small bakery and con- 
fectionery shop in Oshkosh, and also operating a saloon in the base- 
ment. He lived with his wife in the same building. In February 
previous to the issuance of the policy, it appears, he discharged his 
baker, and thereafter he, up to the time of his death, managed his 


* Decision rendered, May 21, 1897. 





1898. } Schmidt vs. American Mut. Ace. Ass'n. 213 


bakery and confectionery himself; the evidence showing that he 
superintended and gave directions as to the operation of the shop, 
and did some manual labor himself, while his wife and his servant 
girl did the greater part of thework. He made written application 
for the issuance of the certificate in question, and in the applica- 
tion, in answer to appropriate questions, he described his occupa- 
tion as “ confectioner and baker proprietor,” his duties as “ super- 
vising,” and that he was employed by “himself;” and he applied 
for classification AA, which is the most favored class, the indemnity 
in case of death being $5,000. Upon this application the defendant 
issued to him a certificate describing him as “ proprietor of confec- 
tionery and bakery,” and classified him in class AA. The indem- 
nity for accidental death in this class, as above stated, is $5,000. 
The certificate contained this provision among others:— 

If injury occurs while performing an act pertaining to an occupation classed 
by the association as more hazardous than the one under which this certiti- 
cate is issued, or while engaged in a more hazardous occupation, such mem- 
ber or beneficiary shall be entitled to such amount of indemnity as the pre- 
miums paid would purchase in the class in which such occupation is classified. 


For a short time previous to the issuance of this certificate the 
deceased had acted as agent of the defendant association, soliciting 
insurance, and had in his possession a copy of the defendant's 
agents’ manual containing the classification of risks adopted by the 
defendant. In this manual are the following classifications: 
‘Baker proprietor not working or driving wagon, AA. Indemnity 
for death, $5,000.” ‘“ Baker working in shop or driving wagon,” also 
* confectioner working, classC. Indemnity in case of death, $1,500.” 
The deceased died from some sort of accident on the 19th of Sep- 
tember, 1894. The facts in relation to his death are substantially 
undisputed and were stated by the circuit judge as follows: “He 
arose in the morning, ate his breakfast, went into his store, and 
looked over some bills for a few moments. After that he went out 
by the side door into his back yard for some purpose, and was seen 
a few moments after by one witness returning and staggering, or 
walking in an uncertain manner. He stopped, and supported him- 


self for a moment on some objects there, and then proceeded until . 


he reached the vicinity of the door, when he fell near or upon a 
large cake of ice, two of which had been recently left there by the ice 
man. In so doing he received certain injuries, which were the ap- 
parent cause of his death. This back yard adjoined a storehouse and 
chicken coop and several fruit stands and a pile of wood. It was 
also adjacent to a summer garden, in which he was accustomed 
to serve refreshments to his customers. No ice cream was made 
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nor baking done that morning.” A special verdict was rendered, 
in which the jury found, in answer to appropriate questions: (1) 
That the deceased received his injuries through external violence 
and accidental means; (2) that such injuries were the sole cause of 
his death; (3) that none of the injuries were intentionally inflicted 
by another person: (4) that the manager of the defendant knew 
that the deceased kept a saloon before the last premium was paid. 
Upon this verdict judgment for the plaintiff for $5,000, interest, and 
costs was rendered, and the defendant appealed. 


Puiuies & Hicks, for Appellant. 
Barzers & Beauincer, fur Respondent. 


Winstow, J. (after stating the facts.) 

Defendant’s counsel frankly state that they make no contention 
here as to the accidental nature of the injuries received by the de- 
ceased, and that such injuries were the sole cause of his death. 
They claim, however, that two questions should have been submit- 
ted to the jury, namely: (1) Whether or not the occupation of the 
deceased was that of a “baker working” at the time of his death; 
(2) whether his injuries occurred while he was engaged in a more 
hazardous occupation than that under which he was classified in 
his certificate. 

Taking these questions in the inverse order, it is sufficient to say, 
as to the second contention, that there is absolutely no evidence in 
the case from which the jury could have found that the deceased 
was engaged in any act pertaining to the occupation of a working 
baker or confecticner when he received the fatal injuries. In what 
manner he received the injuries seems quite a matter of mystery, 
but certain it is that there was no evidence which would have jus- 
tified the jury in saying that he was actually working as a baker or 
confectioner at the time. Nor do we think there was error in de- 
clining to submit the first question above referred to. It is true 
that the manual of the defendant’s association classifies bakers in 
two classes, to wit: ‘Baker proprietor not working” in class AA, 
for which class the death indemnity is fixed at $5,000; and “baker 
working in shop or driving wagon” in class C, for which class the 
death indemnity is fixed at $1,500. It affirmatively appears, how- 
ever, from the defendant’s manual, that these classifications are not 
inflexible, but may be varied by the home office as circumstances 
indicate that the applicant is entitled to a more favorable rating 
than that usually given to the particular occupation. Just such a 
modification seems to have been made in the present case. The de- 
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ceased stated in his application that he was a “bakery and confec- 
tionery proprietor supervising,” and that he was working for him- 
self. The defendant insured him, as a “bakery and confectionery 
proprietor,” under class AA. It did not classify him as a “baker 
proprietor not working,” as its manual specifies, but apparently 
made an exceptional classification, and rated the risk as “AA.” 
Now, the defendant knew that the deceased was supervising his 
business. Supervising does not mean “not working.” On the 
contrary, it means, and would be naturally understood to mean, 
taking part inthe work. Supervising indicates work, not idleness. 
It would be entirely consistent with supervising if the deceased 
not only indicated how work was to be done but actually took hold 
and assisted in the work when necessary or convenient. This 
seems to be just what the deceased was doing at the time the pol- 
icy was issued, and what he continued to do. In our judgment the 
defendant made its classification with sufficient knowledge of the 
facts, and there has been no substantial change of such occupation. 

No further questions are raised which require treatment. Some 
exceptions to the admission of evidence are referred to in the brief, 
but they are of no moment, especially in view of the fact that the 
bill of exceptions does not contain all of the evidence as to the 
cause of the accident. Judgment affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


FREEDMAN 
v3. 
PROVIDENCE-WASHINGTON INS. CO.* ) 


The policy was procured by a broker for a customer whom he represented as 
a business man, whereas she was a married woman. 
Held, That the broker was the agent of the insured and the policy was avoided. 


Wa. Maxwett, I. N. Evans, and H. F. Maynarp, for Appellant. 
KE. Overton, I. McPuerson, and E. J. Anauz, for- Appellee. 


Mrrcuett, J. 
The learned judge below directed a verdict for defendant on the 
ground that the misrepresentation upon which the policy was pro- 
cured was a fraud which avoided the contract. In this he followed 
the law as settled in Freedman vs. Association, 168 Pa. St., 249. 


* Decision rendered, July 15, 1897. 
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The fact of such misrepresentation is undisputed, though as to 
whether Sturdivant knew it was untrue at the time he made it the 
evidence is conflicting. The correctness of the instruction, there- 
fore, depends on the relation of Sturdivant to the parties. If he 
was the agent of defendant, then there was a question for the jury 
whether he had been informed, or had notice, that R. Freedman 
was a married woman. But if he was the agent of plaintiff, then his 
knowledge was immaterial. The plaintiff cannot avoid the responsi- 
bility of a misrepresentation by her own agent, whether made know- 
ingly or not. An examination of the evidence shows that the 
learned judge was clearly right in holding Sturdivant to be the 
plaintiff's agent. His own testimony, which is uncontradicted on 
this point, shows that Sturdivant was an insurance broker, having 
no special relation to the defendant company, but occasionally 
taking out policies in it through its regular agent, for his customers, 
when he could not or did not wish to place their risks in the other 
companies which he personally represented. He was not at the time 
he procured this insurance, and had never been, an agent for the de- 
fendant, nor was he acting on this occasion in behalf or at the sug- 
gestion of the regular agent, Darte. On the contrary, in soliciting 
this insurance he was pursuing his own business as a broker, and, 
as he says, using his own judgment where to place the insurance his 
customers authorized him to procure for them. The case is clearly 
in line with Pottsville Mut. Fire Ins. Co. vs. Minnequa Springs Imp- 
Co., 100 Pa. St., 137. It is argued by appellant that the judge, in 
taking the case away from the jury, overlooked the decision of this 
court when the case was here before: 175 Pa. St., 350. But what 
was said there, in regard to the knowledge of defendant that the 
insured was a married woman being a question for the jury, was 
merely narrative, in distinguishing the case from one of the same 
name in 168 Pa. St., 249, and was based on the evidence as it then 
appeared to be. The opinion then proceeds to the subject of waiver, 
and states explicitly that that is the only question to be considered. 
Judgment affirmed. 
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SUPREME COURT OF MICHIGAN. 


FARMERS’ FIRE INS. CoO. 
v8. 
JOHNSTON Er AL.* 


The policy insured C, payable to J. as interest might appear. It was claimed 
that a mortgage represented by C. to be held by J. was really held by one 
D., who would have been objectionable. 


Held, That this would not avoid the policy if an honest mistake. 
It was claimed that D. sold the property to C., misrepresenting its value. 


Held, That this would not entitle the insurer to be subrogated to C. in an 
action against D., where it appeared the property was worth the sum 
insured. 


Questions as to pleading in case of fraud and equitable relief considered. 


E. T. Woop and Wits G. Ciarke, for Appellant. 

S. E. Exetz, for Appeilees, Johnston and Dehn. 

Witura Stacey, for Appellees, Cartwrights. 

Moors, J. 

Complainant commenced this proceeding by filing a bill in chan- 
cery. Defendants demurred to the bill, Judge Carpenter sustained 
the demurrer, and complainant appeals. In disposing of the de- 
murrer, Judge Carpenter made a statement of the questions involved 
in this proceeding :— 

“Complainant insured defendants, Cartwright Bros., against loss 
by fire on a stock of goods, with loss payable to defendant Johnston 
as his mortgage interest may appear. This stock of drugs burned. 
Johnston, as assignee of the Cartwrights, brought suit against com- 
plainant and recovered judgment. The supreme court affirmed 
that judgment. Subsequently Johnston and the Cartwrights dif- 
fered as to their respective interests in the judgment, and the Cart- 
wrights commenced a suit on the equity side of this court against 
Johnston and complainant to determine their differences, and to 
compel complainant to pay according to that determination. Com- 
plainant thereupon filed an answer, claiming the benefit of a cross 
bill, praying that the judgment against it be declared void. The 
other parties to this suit demurred to that bill. The demurrer was 
sustained both in this court and the supreme court. The supreme 
court decided that a decree made before complainant had appeared, 
adjudging to defendants Cartwrights $424.23, and to defendant 
Johuston the balance of said judgment, operated as a discontinu- 
ance, and that complainant was left to pursue such remedy as it 


* Decision rendered, June 28, 1897. 
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deemed advisable by independent suit. Complainant thereupon 
commenced this suit, charging that, about two weeks before the in- 
surance in question was effected, defendant William A. Dehn sold to 
said Cartwright Bros. the stock subsequently insured; that said 
Dehn deceived them as to its value; that the property was not 
worth over $500, while the Cartwrights paid $500 in cash, and gave 
Dehn their note for $1,500, and secured its payment by a chattel 
mortgage on the property; that the title to this note and the bene- 
ficial interest therein always remained in said Dehn; that this fact 
was well known to Johnston, and both of the Cartwrights knew that 
said note and mortgage had been givento Dehn; that, when the in- 
surance was applied for, defendants Johnston and John O. Cart- 
wright stated to the complainant that the title to said note and 
mortgage was in defendant Johnston, and no mention whatever was 
made of defendant Dehn’s name; that defendant Dehn had not a 
good reputation, and, if his connection with the property had been 
known, complainant would not have insured the property; that the 
true ownership of said note and mortgage was known only to de- 
fendants Johnston and Dehn and their counsel, and was not discov- 
ered by complainant until the suit in chancery heretofore referred 
to was commenced by the Cartwrights against Johnston and the 
insurance company. All matters appearing of record in the two 
former suits are made a part of the bill. The bill prays for a decree 
subrogating complainant to all the rights of the Cartwrights against 
Johnston and Dehn, and adjudging the note, chattel mortgage, and 
insurance policy and judgment void. Defendants demur, and the 
question is whether the case made by the bill entitles complainant 
to relief. It is claimed that the insurance policy and judgment are 
void because Dehn held the note and mortgage when the insurance 
was effected; that the note and mortgage are void because of the 
fraud practiced by Dehn on the Cartwrights. We will consider 
separately :— 

(1) Can the judgment be avoided because the title to the note 
and mortgage was in Dehn? In my opinion filed March 17, 1896, 
in the suit of Cartwright vs. Johnston, I stated my reasons for the 
conclusion that the policy was not void if the Cartwrights named 
the one whom they believed owned the mortgage on their property. 
I still adhere to that opinion. It is not averred in this bill that the 
Cartwrights did not believe that Johnston owned the mortgage. 
On the contrary, it is therein distinctly averred that, so far as this 
complainant could learn, the true ownership of said note and chattel 
mortgage was known only to said Cyrus Johnston and to said 
William Dehn and their counsel. If it be argued that the Cart- 
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wrights failed in their duty, in not informing complainant that the 
note and mortgage had been given to Dehn, or that the circum- 
stances indicate that they believed Dehn the owner when this insur- 
ance was effected, it is a sufficient answer to say that all these facts 
upon which either of these claims can be based appeared on the 
trial of the lawsuit on the insurance policy, and an opportunity was 
thereby afforded to use them as a defense. 

(2) Can the note and mortgage be set aside, or the amount evi- 
denced thereby reduced, because Dehn deceived the Cartwrights as 
to the value of the insured property? It is alleged that, two weeks 
before the insurance was effected, Dehn sold the property to the Cart- 
wrights for $2,000, when it was worth but $500. The Cartwrights 
do not complain of this fraud. It is claimed, however, that eom- 
plainant should be subrogated to the rights of the Cartwrights, and 
be permitted to complain of it. In an opinion filed April 9, 1896, 
in Cartwright vs. Johnston, I stated that the Cartwrights had elected 
to affirm their contract, and, if complainant were subrogated to their 
rights, it would be bound by thiselection. The principle announced 
in that, whether or not it was abstractly correct, was not decisive of 
the case. It assumed that, if the Cartwrights had waived their 
right to rescind, they had no remedy for the fraud. Clearly, they 
would still have the right to recover in an action on the case the 
amount they were damaged by the fraud. We are bound, then, to 
consider the question, can complainant be subrogated to Cartwright’s 
right to complain of Dehn’s fraud? The right of subrogation is 
given in order that a loss may be transferred to the party whom 
equity deems primarily liable. In no sense is Dehn primarily liable 
for the loss sustained by complainant. Therepresentations of Dehn 
to Cartwright had no effect on any of complainant’s rights. Those 
representations had nothing to do with the contract of insurance. 
The only representations of value of which complainant can complain 
are those upon which it effected the insurance, and in the suit at 
law, when these representations were investigated, it was judicially 
determined that the property was worth $2,000. The authorities 
holding that an insurance company may be subrogated, in case of 
loss of the insured property, to the insured’s right of action against 
the person whose misconduct or negligence caused the loss, are 
clearly inapplicable. 

“My opinion that the right of subrogation does not exist in this 
case is very much strengthened by the fact that the able and indus- 
trious counsel of complainant fail, in my judgment, to find any au- 
thority supporting their position. Of the cases they cite, Hibernia 
Ins. Co. vs. St. Louis & N. O. Transp. Co. (10 Fed., 597, 13 Fed., 
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516, and 17 Fed., 478), is nearest in point. Respecting that case, I 
quote from the brief of complainant’s counsel the following clear 
and concise statement: ‘In this case it was held that an insurance 
company, upon payment of insurance, might be subrogated to the 
rights of the insured against a transportation company for negli- 
gence, and might, before recovering judgment on the claims for 
negligence, file a bill against the transportation company to set 
aside a transfer of its property for fraud. The fraud consisted in 
this: The transportation company against which the insurance 
company’s claim existed reorganized under another name, with sub- 
stantially the same parties in interest as stockholders. The old 
company transferred all its property to the new, with intent to de- 
feat the claims of the insurance company.’ That case is clearly dis- 
tinguishable from this. There the fraud attacked was fraud towards 
complainant,—not, asin this case, as already shown, fraud towards 
athird person. The right to complain of Dehn’s fraud was the per- 
sonal right of the Cartwrights, which they could not assign: Smith 
vs. Thompson (94 Mich., 385), and which, in my judgment, equity 
would not assign for them. I do not think the bill makes a case, 
and the demurrer must be sustained.” 

Many of the questions involved in this litigation have been in this 
court twice before: Johnston vs. Insurance Co. (Mich.), Cartwright 
vs. Johnston (Mich.). The complainant’s bill makes the records in 
these cases part thereof, so that it becomes necessary, in disposing 
of this proceeding, to take notice of what was done in those cases. 
In the law case the question was left to the jury to determine the 
value of the property which was insured, and they found it to be 
worth at least $2,000. An inspection of the law record also shows 
that it was then the claim of counsel for the insurance company 
that the chattel-mortgage interest of $1,500 was in Dehn, and not 
in Johnston, and for that reason Johnston could not recover. The 
counsel for the insurance company prepared a request to charge, 
which reads as follows: “The evidence discloses that W. A. Dehn 
has a chattel-mortgage interest of fifteen hundred dollars in the in- 
surance policy, which was represented by the insured to belong to 
Cyrus Johnston, which is a misrepresentation, within lines 7 and 8 
of the policy, and is in violation of the provision of line 18 of the 
policy, and therefore avoids the policy, and the verdict of the jury 
should be for the defendant.” Another request reads as follows: 
“The declaration avers a chattel-mortgage interest of fifteen hun- 
dred dollars in C. Johnston. The evidence discloses a chattel-mort- 
gage interest of $1,500 in W. A. Dehn, which is a variance. There- 
fore the verdict of the jury should be for the defendant.” This 
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would indicate that as early as during the trial of the law case the 
defendant company had knowledge that Dehn claimed an interest 
in the chattel mortgage, and that the defendant company sought to 
defeat Johnston’s recovery for that reason. The company, through 
its attorney, now says that it did not, at the time of the law trial, 
suspect Dehn’s interest; that the testimony left the chattel mort- 
gage in Dehn, but the insurance company never deemed it true, but 
sought to take advantage of it to compel the putting of these very 
men on the stand. They also say that it 1s not their claim that the 
showing that the title to the chattel mortgage was in Dehn was a 
fraud upon the company, but simply that it was a variance between 
the pleadings and proofs. We do not think a reading of the re- 
quests prepared by counsel will sustain any such contention. It is 
the claim of the defendant that a misrepresentation had been prac- 
ticed upon the company, in relation to this chattel mortgage, suffi- 
cient to avoid the policy; so that we think the question of fraud was 
raised as early as the trial of the law case, which case was tried in 
November, 1894. It is certain that evidence appeared in that con- 
tention to put defendant upon inquiry, and that, having raised the 
question at that time, it is bound to go into it fully. In Gray vs. 
Barton (62 Mich., 196), it is said, ‘‘ Equity will not relieve a party 
against a judgment at law, on the ground of its being contrary to 
justice, unless the defendant was ignorant of his defense pending the 
suit, or facts could not be received as a defense at law, or unless, 
without any neglect or default on his part, he was prevented by 
fraud or accident, or the act of the opposite party, from availing 
himself of his defense.” It is urged by complainant that he was not 
allowed by the judge, in the suit at law, to put in all his proof, upon 
the ground that his pleadings were not in condition to permit him 
to do so. There is nothing in the record to indicate that he asked 
to amend his pleadings so that he might put in such testimony as 
he had at hand, nor does the record disclose that he used such dili- 
gence as he ought after the knowledge came to him that Dehn 
claimed an interest in the chattel mortgage. We do not think a 
mere allegation by the complainant that a fraud has been commit- 
ted, and that he can now establish the fraud upon a re-trial, when it 
appears from the record that the question of the same fraud was 
raised in the former trial, will authorize a court of equity to inter- 
fere after the judgment against the complainant in the court of law 
has been affirmed by the highest tribunal. Todo so would open the 
way for another coniest in equity of nearly every suit at law where 
the defeated party insists that his defeat was brought about by im- 
proper methods. In Miller vs. Morse (23 Mich., 368), it is said: 
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“Generally courts of equity do not permit cases to be re-tried 
therein which have already been disposed of in the courts of law 
upon the very point made by the bill. To doso would be to assume 
an appellate jurisdiction, which by the law is not conferred upon 
them: Simpson vs. Hart, 1 Johns. Ch., 95. The jurisdiction to 
grant new trials is exercised only when the judgment recovered is 
against conscience, and when the applicant had no opportunity to 
make defense, or was prevented by accident from doing so, or by 
the fraud or improper conduct of the opposite party, and without 
fault on his own part.” 

We do not think the case stated by the bill, construed in connec- 
tion with. the records in the two cases which have been here before, 
which are made a part of said bill, calls for any interference by the 
court of equity. The interests of Cartwright and Cartwright, who 
appear by one solicitor, and Dehn and Johnston, who appear by an- 
other solicitor, are not identical, and they will be decreed costs of 
both courts; each of said solicitors for said defendants to have a soli- 
citor’s fee. Costs are awarded against the surety on the appeal bond 
as well as against the complainant. The decree is affirmed. 

Hooker, J., did not sit. The other justices concurred. 


a 


SUPREME COURT OF MINNESOTA. 


HAIDER ET AL. 
vs. 
ST. PAUL FIRE & MARINE INS. CO.* 


Plaintiff, in building upon his lot, by mistake as to its boundaries built the 
house so that it stood twenty feet on the street and two feet on the adjoin- 
ing lot, in which he had no right, title, or interest. The defendant in- 
sured the house against loss by fire by a policy containing the following 
provisions: ‘‘ This entire policy, unless otherwise provided by agreement 
indorsed thereon or added thereto, shall be void * * * if the interest 
of the insured be other than unconditional and sole ownership, or if the 
subject of insurance be a building on ground not owned by the insured in 
fee simple.” The house was burned. In an action on the policy :— 

Held, The condition avoiding the policy, ‘if the subject of insurance be a 
building on ground not owned by the insured,” was not broken, as long 
as some part of the building stood on land owned by the insured in fee 
simple. 

Held, Further, the condition avoiding the policy, ‘‘if the interest of the in- 
sured be other than unconditional and sole ownership,” was not broken 
by erecting the building partly on the street, because, if for no other rea- 
son, the public had no right, title, or interest in the building, and as 
between him and the public, he had a right to remove the same. 


Plaintiff did not know that he had erected the building two feet, or at all, be- 
yond the line of his lot until after the insurance policy was issued (though 


* Decision rendered, April 21, 1897. Syllabus by the Court. 
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he discovered it before the loss). He apparently acted in good faith, and, 
as far as appears, no one had ever asserted any adverse claim to the two 
feet in question. Held, Under these circumstances, the insurer cannot as- 
sert that the condition last above quoted was broken by the building 
having been erected two feet beyond the line of plaintiff’s lot. 


McDonatp & Fauntieroy and Orro Kuerrner, for Appellant. 

F. C. Stevens, for Respondents. 

Canty, J. 

This is an action on an insurance policy insuring a dwelling house 
against loss by fire. The policy contains the following clause :— 

This entire policy, unless otherwise provided by agreement indorsed thereon 
or added thereto, shall be void * * * if the interest of the insured be 
other than unconditional and sole ownership; or if the subject of insurance 
be a building on ground not owned by the insured in fee simple. 

The case was tried before the court without a jury on a stipula- 
tion of facts in which it is stated: That at the time the insurance 
policy was made and at the time of the loss plaintiff was the owner 
of a certain lot 1, in the city of St. Paul, but was not the owner of 
lot 2, adjoining lot 1, and never had or claimed any right or title in 
or to said lot 2. That, except as hereinafter stated, the house was 
his property. That the house was forty-five feet in length and six- 
teen feet in width, and was built by plaintiff two feet of its width on 
lot 2, without the consent of the owner of lot 2, and so stood two 
feet on lot 2 at the time of the loss. The balance of it was built and 
stood on lot 1, except that twenty feet of the front end of it stood 
on the street in front of the ends of lots 1 and 2, which lots abutted 
on said street. That at the time the policy was issued the defend- 
ant’s agent personally examined the premises for the purpose of in- 
specting the house as a risk, and noticed that the house was not in 
line with the other houses, but stood further out into the street,— 
nearer the centre of the street,—but that the street was then rough, 
ungraded, and obstructed by rubbish and bushes. That at that 
time neither plaintiff nor defendant or its said agent knew that any 
part of said house stood upon said street or on said lot 2, and plain- 
tiff did not discover and was not informed as to the true location of 
the house as aforesaid until several months after the policy was is- 
sued, and about two months before the loss. The court found all of 
these facts, and thereon ordered judgment for defendant. From an 
order granting a new trial, defendant appeals. The only question 
presented on this appeal is whether the facts above stated consti- 
tute a breach of the conditions of the policy above quoted, or any of 
them, so as to avoid the policy. 

1. There is no breach of the condition providing that, “if the sub- 
ject of insurance be a building on ground not owned by the insured 
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in fee simple,” the policy shall be void. According to the well- 
established principles of interpretation, there is no breach of this 
condition until it is totally broken. As plaintiff owned in fee simple 
a part of the land on which the building was situated, the condition 
was not broken, although he did not own the other part. Thus, 
where a policy provided that, if the building should fall, the insur- 
ance should cease, it was held that the insurance did not cease when 
a part of the building fell, and the rest remained standing: Brenner 
vs. Insurance Co., 51 Cal., 101; Insurance Co. vs. Mette, 27 Ill. App., 
324. So, where the condition was that the premises should not be- 
come vacant and unoccupied, it was held not to be broken by the 
premises becoming partly vacant, when they remained partly 
occupied: American Fire Ins. Co. vs. Brighton Cotton Manf’g Co., 
125 Ill., 131. 

2. We will now consider the other condition avoiding the policy, 
“Tf the interest of the insured be other than unconditional and sole 
ownership.” The front erd of the house was built twenty feet upon 
the street. It must be presumed that plaintiff was the owner in fee 
of the street in front of his lot to the middle of such street, and that 
the public have only an easement therein. Then the public had no 
interest in or title to this house, and can only compel plaintiff to re- 
move the house, which, as against the public, he would have a right 
to do. Therefore, as between him and the public, he was the sole 
and unconditional owner of the house. 

3. But the house also stood two feet on lot 2,-and it is claimed by 
appellant that this part of the house had been attached to lot 2, and 
became a part of it; that the title and ownership of this two feet of 
the house was in the owner of lot 2, and therefore plaintiff was not 
the sole and unconditional owner of the house. Plaintiff built the 
house, was in the exclusive possession of it, insured it in good faith, 
believing that he was the sole owner of it, and up to the time of the 
loss no one, so far as appears, asserted any adverse claim to any part 
of it. Is it the meaning of this condition that whenever there is a 
loss the insurance company may have the lot surveyed, and, if it is 
found that the building stood an inch, or a tenth of an inch, beyond 
the line of the lot on land not owned by the insured, the company 
shall escape liability? Is it the meaning of this clause that, when- 
ever there is a loss, the insurance company may examine with a 
microscope the title to the land on which the building stood, and, if 
any flaw is found in that title, the company shall escape liability ? 
In every such instance the statute of limitations might have run in 
favor of the insured, and he might have continued forever to be the 
owner of the property as against all the world, were it not for the 
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industry of the insurance company in finding means by which to 
avoid its liability. We cannot hold that by the condition in ques- 
tion it was intended to give the insurer a right to assert a defect in 
the title of the insured, which defect no one else had: ever asserted. 
In the case of Miller vs. Insurance Co., Mr. Justice Wallace, in 
passing on this same condition in an insurance policy, said: “The 
defendant’s offer of proof was, therefore, nothing more than a propo- 
sition to show that the plaintiff, although he had a title to the mill 
property which apparently vested in him the sole, unconditional, 
and entire ownership of the property, had a defective title. * * * 
So long as the plaintiff, under claim of right, had the exclusive use 
and enjoyment of the insured property, without any assertion of an 
adverse right or interest in it by any other person, he was the owner 
of the property. In the ordinary acceptation of the term, who 
would be considered the owner of real estate except the grantee in 
possession, when no adverse claim has been made by another?” See, 
also, Stevenson vs. Insurance Co., 26 U. C. Q. B., 148. Weare of the 
opinion that, as to the defendant insurance company, plaintiff was 
the sole owner of the house, within the meaning of this policy. 
The order appealed from is affirmed. 


SUPREME COURT OF WISCONSIN. 


FOX 
vs. 


MASONS’ FRATERNAL ACC. ASS’N OF AMERICA.* 


An accident certificate provided that all questions should be settled by arbi- 
tration, and no suit should be brought except to enforce payment of the 
sum fixed by arbitration, unless arbitration was refused by the company. 

Held, That the provision sought to oust the courts of jurisdiction, and was 
void. 

The insured was classified as a mill owner, superintending the same. Lum- 
bermen in the woods were differently classified. 

Held, That the question as to which occupation he was engaged in while con- 
cerned in the woods with a small portable mill was for the jury. 

Where separate findings were asked as to separate occupations of insured at 
the time of accident it was not error to charge that an affirmative find- 
ing as to one required negative answers as to the others. 

The policy provided that in case the insured is injured in an occupation or ex- 
posure classified as more hazardous, the insurance should be such as the 
premiums would purchase ; a particular exposure not a part of the in- 
sured’s occupation would not affect the policy. 

When, in reply to a notification from the insured of change of occupation, 
the company informs him that his indemnity under such occupation will 


* Decision rendered, May 21, 1897. 
Vou. XXVII.—15. 
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be a certain sum, which is less than the face of the policy, and no com- 
plaint is made, the contract is modified and only the lesser sum can be re- 
covered in case of such change of occupation. 


Statement of facts by Marsnatt, J. 

Action to recover for a death indemnity on a certificate of insur- 
ance issued by the defendant, a mutual accident assurance associa- 
tion. Geo. H. Fox made his application to the association with 
knowledge of its method of business and of the manual of classifi- 
cation of risks with reference to which all certificates of indemnity 
were issued, about the 26th day of November, 1888. He was then 
a station agent at Mankato, Minn. A certificate was duly issued to 
him upon such application, classifying his occupation as in class 1; 
death indemnity, $5,000. Such application contained a stipulation 
to the effect that, in case he should be injured in any occupation or 
exposure classified by the association as more hazardous than the one 
stated in such application,—that of station agent,—he should be en- 
titled to recover only such an amount as the premiums paid by him 
would purchase, at the rates fixed, for the increased hazard. The 
certificate contained a similar stipulation. It also contained a stipu- 
lation to the effect that all questions respecting tie liability of the 
association should be settled by arbitration, at its option; that no 
suit should be brought except to enforce payment of the award of 
the arbitrators, unless the association refused to arbitrate, and that 
no suit should be brought at all after the expiration of one year 
from the date of the accident. On the 2d day of June, 1890, the 
assured notified the association in writing that he had changed his 
occupation to that of part owner in a saw mill at Big Falls, Minn.; 
that his duties were general supervision of the business, and that 
they would require him to be around the mill, lumber yard, office, 
and store. Thereupon he was notified by the association to send 
in his certificate with a full statement of his work. Such request 
was complied with, and thereafter the association changed the cer- 
tificate by placing the assured in class 2, specifying his occupation 
as mill owner, overseeing only; death indemnity $3,000. Thereafter, 
on the 31st of April, 1892, the assured notified the association of 
another change in his occupation, and that he had changed his 
residence to Waupaca, Wis., where he was associated with C. J. 
Shearer as owner and operator of a planing-mill business, dealing 
in lumber, lath, sash, doors, etc., turning, scroll sawing, and bracket 
work, contractors and builders; that his duties would consist of 
supervising the yard and mill, with a likelihood that he might neces- 
sarily, for an hour or two, from time to time, be required to operate 
some of the machinery. Thereupon he was placed in class 3, as a 
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salesman and general supervisor of lumber mill and yard, not work- 
ing; death indemnity, $2,000; a notification of such change was sent 
to him as follows: ‘“ Westtield, Mass., May 9, 1892. Geo. H. Fox, 
Waupaca, Wis.—-Dear Sir and Brother: We are in receipt of your 
letter of April 10th, and in reply will say that in your present oc- 
cupation you would be classed as ‘salesman and general supervisor 
in lumber mill and yard, not working; in class three.’ Of course 
you understand that, although the words ‘not working’ follow the 
occupation, if you should be injured while working a machine, you 
would not be deprived of indemnity, but for such accident you 
would draw the same as a brother insured for that work all the 
time. If you desire your certificate changed, you can send it to 
this office, and we will make the change, and return to you. Trust- 
ing this will be satisfactory, I remain, courteously and fraternally 
yours, Jas. A. Lakin, Secretary.” The certificate remained without 
change up to the time of the death of the assured. No notice was 
given to the company of dissatisfaction with the classification stated 
in the communication to the assured of May 9, 1892. Some time 
prior to April 17, 1894, the assured and his co-partner purchased a 
tract of land in the woods, some 20 miles from their Waupaca 
plant, and located a small portable mill there for the purpose of 
logging off the land, and cutting the logs into lumber for use at 
such plant. The operations in the woods, prior to the date men- 
tioned, had progressed to the extent that most of the logging had 
been done. The assured then went there to personally superintend 
the business, and continued in such occupation up to the time of 
his injury. On the 17th day of July he went into the woods to look 
after the operations there in progress. While so doing, with an ax, 
he attempted to cut away an elm tree top that interfered in getting 
to some logs, and in doing so cut his foot, from the effects of which, 
it is alleged, he subsequently died. No request was made of the 
association to arbitrate the question of liability. The complaint 
was in the usual form, ignoring the second classification made in re- 
sponse to the assured’s notification of change of occupation of April 
30, 1892. The amount claimed in the complaint was $3,000. The 
answer, among other things, pleaded in abatement the arbitration 
clause of the certificate, and failure on the part of the beneficiary 
to comply therewith. It set up the facts in respect to the work the 
assured was doing at the time he was injured, his occupation for 
some time prior thereto, and alleged that it placed him in class 6, 
as a lumberman in the woods,—death indemnity, $1,000; and alleged 
that, if he was not in such class, but was a mill owner, superintend- 
ing only, he was in class 3, and entitled to but $2,000. At the close 
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of the plaintiff's case defendant’s counsel moved for a nonsuit, 
which was refused, and due exception was taken. The jury ren- 
dered a special verdict, in which all the facts were found in plain- 
tiff’s favor. Among others were the following findings: “Q. 
At the time of the accident and injury, was the occupation of de- 
ceased that of mill owner overseeing only? A. Yes. Q. At the 
time of the accident and injury, was the occupation of deceased that 
of lumberman in the woods? A. No. Q. At the time of the acci- 
dent and injury, was the occupation of deceased that of lumberman 
overseeing in the woods, not working? A. No. Q. At the time of 
the accident and injury, was the occupation of deceased that of 
proprietor of mill and superintendent only? A. No.” A motion 
was thereupon made to set aside the verdict, and for a new trial on 
the minutes of the court, on exceptions to the charge, and because 
the same was contrary to the findings. Proper exceptions were 
taken and preserved to raise the questions discussed. Judgment 
was rendered in plaintiff's favor, and defendant appealed. 


Cuurcuitt & Sanporn and R. J. Burarenavs, for Appellant. 
E. L. & E. E. Browns, for Respondent 


Marsuatt, J. (after stating the facts). 

Counsel for the appellant claim that the learned circuit judge 
erred in not nonsuiting the plaintiff, because the contract of insur- 
ance prohibits any suit other than to enforce payment of an award 
of arbitrators, except upon the refusal of the association to arbitrate. 
The contract was clearly so worded as to require all questions be- 
tween the association and the assured to be, at its option, settled 
by arbitration, and to thereby wholly oust the court of jurisdiction 
over every part of the subject of liability, and the amount thereof 
as well. On grounds of public policy, all agreements between par- 
ties to submit the whole subject-matter of their differences to arbi- 
tration, wholly stipulating away the rights of each or either party to 
resort to the tribunals created by the law of the land for a deter- 
mination of such differences, are void, and have been uniformly so 
held: Hamilton vs. Insurance Co., 136 U. S., 242; May, Ins. § 492; 
Leach vs. Insurance Co., 58 N. H., 245. Agreements to arbitrate 
special matters, such as, under an insurance policy, the amount of 
the loss, something that does not go to the whole groundwork of the 
controversy, have been as universally sustained: Viney vs. Bignold, 
20 Q. B. Div., 172; Scott vs. Avery, 5 H. L. Cas., 811; Delaware & 
H. Canal Co. vs. Pennsylvania Coal Co., 50 N. Y., 250; Reed vs. 
Insurance Co., 138 Mass., 572; Wolff vs. Insurance Co., 50 N.J. Law, 
453; Hall vs. Insurance Co.,57Conn., 105. It is not here contended, 
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as we understand it, that the contract in question belongs to the 
first class, or that a general provision requiring the whole subject 
of a controversy to be submitted to arbitration can ordinarily be 
sustained, but it is contended that such contract is of a class which 
forms an exception to the general rule, because, as said by counsel 
for appellant, the association is purely a mutual company; that its 
contracts are between certificate holders; and that any inexpensive 
method they may see fit to adopt to settle their differences should 
be upheld. No authority is brought to our attention to support 
such contention, and we may safely say that none exists, and that 
there is no reasonable theory upon which it can rest. There is no 
exception to the rule that parties cannot wholly deprive themselves, 
by contract, of the right to resort to the courts of the country to 
settle controversies between them; hence it necessarily follows that 
the ruling of the trial court that the arbitration clause in the certi- 
ficate under consideration was void at the election of either of the 
parties must be sustained. 

Error is assigned on the refusal of the trial court to set aside the 
answers to questions 4, 5,6, and 7, as contrary to the evidence. The 
idea of appellant’s counsel is that, from the location of the milland 
the general nature of the business, the assured was a lumberman in 
the woods, and that the fact should have been so found. The ques- 
tions were peculiarly for the-jury, and we see no reason to disturb 
their findings. To be sure, the mill the deceased was overseeing 
was in the woods, and was a small, portable affair, located tempor- 
arily some distance from the main business in which the deceased 
was engaged, for use in cutting into lumber logs taken from a small 
tract of land there situate, for the purpose of transporting to the 
Waupaca factory. But the question is not, necessarily, whether the 
sawmill enterprise was essentially a part of the Waupaca business, 
but is rather, what was the occupation deceased was engaged in 
when he was injured, and, if different from that named in the certi- 
ficate, was it one classified by the association as more hazardous 
than the one so named? Certainly there is evidence to sustain the 
finding that the deceased was a mill owner, superintending only. 
It will serve no valuable purpose to recite the evidence in that re- 
gard. Suffice it to say that it is ample to support the verdict. A 
sawmill is such, whether great or small. Neither its size, nor the 
place of its location, determine its character. A mill in a settled 
community obviously does not change its character because located 
in the timber at a distance from town, city, or village. 

Error is assigned on the instruction given to the jury to the effect 
that, if they determined the occupation the deceased was engaged 
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in when injured by an affirmative answer to one of the questions, 
they must necessarily answer the other questions on that subject in 
the negative, as he could have had but one occupation in that 
place at that time. Such instruction appears to be free from error. 
The deceased had been overseeing the business of operating the 
mill in the woods, and the work incident to it exclusively for about 
three months. Therefore, when the jury determined what that-oc- 
cupation was from the evidence, they could not consistently say it 
was any other. A finding in the affirmative as to one question in 
effect operated to negative all the rest on the same subject. 

It was also assigned for error that the trial court overruled de- 
fendant’s motion for the direction of a verdict in plaintiff's favor for 
$1,000. That has been, in effect, disposed of by what has preceded, 
unless the fact be that the assured was injured through an exposure 
outside of the occupation mentioned in the contract as found by 
the jury, and that such mere “exposure” affects the degree of 
liability. The contract says:— 

If the assured is injured in any occupation or exposure classified by the as- 
sociation as more hazardous than that here given, his insurance and weekly 
indemnity shall only be so much as the premiums paid by him will purchase 
at the rates fixed for such increased hazard. 

By the scheme of insurance under which the contract in question 
was made, acts and exposures were not classified; occupations were. 
The term “ exposure ” does not appear, on that account, to have any 
particular legal significance, if any. The classification was solely of 
occupations. The question here presented has been repeatedly be- 
fore the courts, and it has been uniformly held that a particular ex- 
posure under such a contract of insurance, though not in pursuit of, 
and as a part of, the business or occupation mentioned in the certi- 
ficate, is not material to affect the liability of the assurer. In Miller 
vs. Insurance Co. (39 Minn., 548), the assured was named in the 
certificate as a banker, which was one of the least hazardous of oc- 
cupations. He was injured when carelessly endeavoring to board a 
railroad train. The policy contained a provision to the effect that, 
in case of an injury to the insured from any occupation or exposure 
classified by the company as more hazardous than that stated in 
the policy, the indemnity-rating should be correspondingly reduced. 
The court held that the words “occupation” or “exposure” re- 
ferred exclusively to classified occupations, and that the mere act of 
the assured in exposing himself to an increased hazard, not in an 
occupation or business, did not affect the liability of the company. 
To the same effect are Hall vs. Association, 86 Wis., 518; Insurance 
Co. vs. Burroughs, 69 Pa. St., 43; Stone’s Adm’r vs. Casualty Co., 
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34 N. J. Law, 375; Association vs. Frohard, 134 Ill., 228: Nibl. Ben. 
Soc. & Acc. Ins., 413. Such cases are distinguishable from those 
where the assured was temporarily actually engaged in a more haz- 
ardous business than the one designated ‘in his certificate, as in 
Aldrich vs. Association (149 Mass., 457), also from those where the 
contract, in effect, provided that the doing of an act pertaining to 
an occupation more hazardous should reduce the liability of the 
assurer to the indemnity corresponding to such more hazardous oc- 
cupation: Eggenberger vs. Association, 41 Fed. 172. 

The most serious question in this case is whether, upon the ver- 
dict and the undisputed evidence, the plaintiff was entitled to a 
judgment of $3,000. To determine such question we must neces- 
sarily look to the contract, and see what that was at the time the 
deceased was injured. It seems to have been lost sight of in the 
court below, or otherwise, that the contract was construed to pro- 
vide that the indemnity shall be determined by the occupation of 
the assured at the time of the injury, whether classified as more or 
less hazardous than that named in the certificate. It is quite clear 
that the appellant’s scheme of insurance contemplated, as to each 
certificate holder, a contract locating such certificate holder in a par- 
ticular class, and specifying, as near as practicable, his actual occu- 
pation; not necessarily an occupation corresponding exactly to a 
classified risk. In the absence of any change of occupation to one 
classified as more hazardous than the one classified by the certifi- 
cate,.the class named therein, not the occupation, governs the in- 
demnity rating. The occupation becomes significant only in case 
of a change to one classified as more hazardous than that named in 
the certificate, or classified thereby.. The happening of such an 
event, without any other act on the part of the assured, or modifi- 
cation of the written contract, changes his location from the higher 
to the lower class. Whether the occupation named in the contract, 
and therein placed in a particular class, corresponds substantially 
with an occupation classified by the rules of the company or not, 
any change to one not so classified, and as more hazardous, does not 
affect the liability of the assurer. The clause of the contract in 
that regard is self-acting in respect to the assurer in one direction 
only. It may locate the assured, by reason of his conduct alone, in 
a lower class than the one named in the certificate, but not in a 
higher. So the important question is, in what class was the as- 
sured, by his contract, at the time of his injury? To determine 
that, reference must be had to what passed between the association 
and the deceased, after the certificate was changed from class 1 to 
class 2. It is our opinion that the letter of the assured of April 30, 
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1892, notifying the company that he had changed his occupation 
from that of mill owner, overseeing only, to mill owner, etc., occu- 
pation salesman, and supervisor of yard and mill, with occasional 
duties to operate machines in the factory for an hour or two at a 
time, and the reply to such communication, sent by the association 
to the assured May 9, 1892, that he had been changed from class 2 
to class 3, occupation salesman, and general supervisor of lumber 
mill and yard, not working, as effectually modified the contract as if 
the change had been actually written into the certificate. The no- 
tification given to the association, and the reply thereto, together 
with the certificate, became the contract, and so continued down to 
the time of the accident, and was binding between the parties to 
fix the amount of indemnity in the absence of proof of a change of 
occupation so as to reduce the assured to a lower class than class 
3. Therefore, notwithstanding the verdict, and taking all the facts 
as found by the jury to be verities in the case, they did not change 
the written contract, which indisputably entitled plaintiff to $2,000 
only. The fact that by the contract the deceased was in class 3 
being established by undisputed evidence, for the purposes of this 
appeal such fact must be treated as if actually incorporated in the 
special verdict: Murphy vs. Weil, 89 Wis., 146. So the verdict 
stands, in effect, thus: The deceased, when injured, was insured 
by the terms of the written contract in class 3; death indemnity, 
$2,000. His actual occupation, when injured, was that of mill owner, 
overseeing only. It wasnotan occupation classified as more hazard- 
ous than that named in the certificate. It follows from what has 
preceded that the verdict of the jury is not sufficient to sustain the 
judgment rendered. Hence such judgment must be reversed, and 
the cause remanded for a new trial, unless the plaintiff elects to take 
judgment for $2,000, with interest and costs. So ordered. 
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SUPREME COURT OF ARKANSAS. 


FIDELITY & CASUALTY CO. ET AL. 
v8. 


FORDYCE et At.* 


An employer’s liability policy stipulated to pay the insured all such sums as 
it ‘‘may be liable for in damages,” in consequence of injuries to persons 
traveling on its railroad; also, that in case of legal proceedings against 
the insured to enforce a claim for such injuries, the insurer should have 
control of defending the same at its own expense, but if it offered to pay 
the amount insured, it should not be bound to defend the case, nor be 
liable for any costs in such defense. 


Held, That the insurer was bound to defend, unless it offered to pay the 
amount insured. Such liability of the insurer accrues only after a final 
judgment against the insured regardless of payment by the latter, but 
such liability does not accrue after a judgment from which an appeal is 
pending. 


J. M. Ross, for Appellants. 

Rose, Hemmineway & Ross, for Appellees. 

Bartte, J. 

Two actions were commenced by 8S. W. Fordyce and Allen N. 
Johnson, receivers of the City Electric Street Railway, against the 
Fidelity & Casualty Company and the Union Guaranty & Trust 
Company (which were afterwards, by consent, consolidated and 
heard as one action) on a policy executed by the Fidelity & Casu- 
alty Company to the City Electric Street-Railroad Company, to re- 
cover the amounts of judgments rendered against the street-railway 
company for damages resulting from personal injuries caused by the 
operation of its railway between the 9th of December, 1891, and the 
9th of December, 1892. The portions of the policy upon which 
these actions were based, and which affect plaintiff’s right of recov- 
ery, are as follows:— 

It is hereby agreed as follows: That the company (the Fidelity & Casualty 
Company) will pay to the insured (the City Electric Street-Railway Com- 
pany) or their legal representatives any and all such sums as the insured may 
become liable for in damages in consequence of bodily injuries suffered by any 
person or persons whomsoever while traveling on the railroad of the insured, 
or otherwise, in connection with the operation of said road, during the period 
covered by the premium paid ; that is to say, between the 9th day of Decem- 
ber, 1891, and the 9th day of December, 1892, at noon, or by any renewal 
premium. 

(1) The company’s liability for a casualty resulting in injuries to or death 
by any one person is limited to fifteen hundred dollars, and subject to the 
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same limitation for each person, their gross liability for several persons in- 
jured or killed in any one casualty is ten thousand dollars. 

(2) If any legal proceedings are taken against the insured by any person or 
persons injured as aforesaid to enforce a claim for indemnity for such injuries, 
then the company (the Fidelity & Casualty Company) shal), at their own cost 
and expense, have the absolute control of defending the same throughout in 
the name and on behalf of the insured ; but, if the company shall offer to pay 
the insured the full amount insured, then they shall not be bound to defend 
the case, nor be liable for any costs or expenses which the insured may incur 
in defending such cage. 

Provided, always, that this policy is subject to the condition and agree- 
ments indorsed hereon, which are made part of this contract, a part of which 
is as follows :— 


(1) Upon the occurrence of an accident in respect to which a claim may 
arise, notice thereof shall be immediately given by the insured to the company 
at their office in New York, and to whomsoever shall have countersigned their 
policy. The insured shall also furnish the company full information in re- 
lation to the accident. 

(2) On receiving from the insured notice of any claim, the company may 
take upon themselves the settlement of the samé, and in that case the insured 
shall give all reasonable information and assistance necessary for that pur- 
pose. The insured shall not, except at his own cost, settle any claim or in- 
cur any expense without the consent of the company. 

The defendants answered, and admitted the execution of the pol- 
icy, but “denied that it agreed to pay all sums for which the rail- 
way company might be liable, and averred that the Fidelity & Cas- 
ualty Company only agreed to indemnify and reimburse the said 
railway company for any and all sums it might pay on account of 
said injuries, not exceeding fifteen hundred dollars in any one case. 

“They admitted the judgments set up in the complaints, but 
averred that the Fidelity & Casualty Company was not liable to 
pay the sum, because the City Electric Street-Railway Company had 
not paid them, but only paid money into the registry of the United 
States Court, and was not damaged by such deposit, within the 
meaning of the policy of insurance. 

“They denied the liability of the Fidelity & Casualty Company, 
because it had the right to control the litigation, and was then con- 
testing the liability of the railway company in the Supreme Court, 
and such suits had not been determined by the said Supreme 
Court.” 

The issues were tried by the court, sitting as a jury, upon the 
pleadings, exhibits, and an agreed statement of facts, a part of 
which is as follows:— 

“It is agreed between the parties to this case that on the 12th 
day of July, 1892, one Arthur Connery received personal injuries, on 
account of which he brought suit against the City Electric Street- 
Railway Company for damages which were alleged to have been 
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occasioned in the operation of the road of said railway company in 
Little Rock. 

“That on the same day one Russell Yates received injuries by 
being burned by a telephone wire which was alleged to have been 
in contact with a live trolley wire of the said street-railway company 
in said city, to recover damages for which he brought suit against 
the said street-railway company. 

“That on the 30th day of October, 1892, one W. H. H. Riley was 
injured by being run over by a car of the said railway company in 
said city, on account of which he instituted an action against the 
said street-railway company. 

“On the 15th day of February, 1892, one Lawrence Levy was run 
over and killed by the cars of the street-railway company in said 
city, and the administrator of said estate brought suit to recover 
damages occasioned to the next of kin, and also to the estate of said 
Lawrence Levy, by reason of said killing. 

“That on the day of April, 1892, one S. W. Davies was in- 
jured while alighting from the cars of the said street-railway com- 
pany in said city, and to recover the damages occasioned thereby he 
brought suit against the street-railway company. 

“The notice of the bringing of each of said suits was duly given 
to the Fidelity & Casualty Company, and it appeared to each suit 
by its attorney, and defended the same. 

“That such proceedings were had in the case of Arthur Connery 
on the 9th day of December, 1892, that judgment was duly rendered 
in his favor for the sum of $300, to bear interest from date at the rate 
of 6 per cent per annum, and for $37.60 costs therein expended. 

“That in the action of Peter Yates a judgment was on the 3d of 
June, 1893, rendered for the sum of $1,000, with interest from date 
at 6 per cent, and $28.05 costs. 

“That in the case of W. H. H. Riley a judgment was on the 3d of 
April, 1894, rendered for $5,000, with interest from date at 6 per 
cent per annum, and the sum of $33.95 costs of suit. 

“ That in the case instituted by Kaufman Levy a judgment was 
on the 28th day of May, 1892, rendered for plaintiffs for $1,500, 
with interest from date at 6 per cent per annum, and for costs, 
amounting to $57.95. 

“That in the case of S. W. Davies a judgment was rendered on 
the 7th day of December, 1894, for $100, with interest from date at 
6 per cent per annum, and costs, amounting to $14.75. 

“That in the cases of Arthur Connery and Peter Yates appeals 
were taken to the Supreme Court of the State, without supersedeas 
which are now pending there. 
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“That, in the cases brought by Kaufman Levy and W. H. H. 
Riley, appeals were likewise taken to the Supreme Court, which 
have been heard, and the judgments of the Circuit Court have been 
affirmed. 

“That in the case of S. W. Davies no appeal was taken.” 

Upon this statement of facts the defendant asked declarations of 
law to the same effect as they answered, but the court refused to so 
declare, but declared as follows: “The court declares the law on 
these facts in favor of the plaintiff. The several judgments are 
prima facie evidence of the liability of the plaintiff, and the defend- 
ant company’s obligation is to pay all such sums as the insured 
may become liable for in damages. Their obligation, therefore, at- 
taches as soon as the judgments are recovered. The plaintiffs are 
entitled to judgment for the amounts set forth, subject to the lim- 
itations of the bond,”’—and rendered judgment against the defend- 
ants for $5,113.80. 

The defendants endeavored to defeat a recovery by the plaintiff 
in this action upon two grounds: (1) The railway company had not 
paid the judgments recovered against it; and (2) because appeals 
from the judgments of the circuit court te’ the supreme court in 
two or more of the cases were pending. The question for our de- 
cision is, are these grounds tenable ? 

According to the terms of the policy, the insurance company, 
which was the Fidelity & Casualty Company, undertook to pay all 
such sums as the railway company should become liable for in dam- 
ages in consequence of bodily injuries caused by the operation of its 
street railway. Upon the occurrence of an accident in respect to 
which a claim for damages might have arisen, notice was required 
to be immediately given by the railway company to the insurance 
company. The former was forbidden to settle such claim or incur 
any expense without the consent of the latter company. The insur- 
ance company assumed the liability for such a claim, and had au- 
thority to settle it without litigation. If any legal proceedings were 
instituted against the railway company to enforce it, the insurance 
company bound itself to take absolute care and control of defending 
against the same in the name and behalf of the assured. In only 
one way could it have absolved itself from this obligation, and that 
was by paying or offering to pay the assured the full amount for 
which it was liable in such cases by its policy. According to these 
terms, the ascertainment and adjustment of the liability of the in- 
sured for claims for damages depended on the insurance company, 
provided it acted in good faith. The assured surrendered the en- 
tire control and management thereof to the insurer. So long as the 
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latter resisted in the courts the enforcement of such claims, no right 
of action accrued upon its policy; for until the termination of the 
litigation both parties to the policy denied the liability of the as- 
sured, and the existence and extent thereof remained undetermined 
according to the methods by which the parties, in effect, agreed it 
should be ascertained and fixed. Any other interpretation of the 
policy would take from the insurer the protection for which it 
contracted. 

In short, our conclusion in this case is that, when the amount of 
the liability of the railway company for damages in consequence of 
bodily injuries caused by the operation of its railway was deter- 
mined, the Fidelity & Casualty Company became bound by its pol- 
icy to pay so much thereof as does not exceed the sum it agreed to 
pay in such cases, although it was not paid by the assured (Insur- 
ance Co. vs. Fordyce, 62 Ark., 562), but that the same was not de- 
termined so long as the action therefor was pending in court, or an 
appeal from the judgment thereon was pending in the supreme 
court. 

So much, therefore, of the judgment in this action as embraces 
the amounts recovered for injuries received by W. H. H. Riley, Law- 
rence Levy, and S. W. Davies, and costs of the recovery, is affirmed; 
and as to the remainder it is reversed, and the action therefor is 
dismissed, without prejudice. 

Bunn, C. J., absent. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


MERRILL 
vs. 
COLONIAL MUT. FIRE INS. CO.* 


The insured under a mutual fire policy assigned it as secufity to a creditor 
who had no interest in the property. The company without knowledge 
of the facts consented to the assignment. The claim was disallowed by 
the receiver of the company. 

Held, That though absolute in form the assignment was only as collateral en- 
titling the assignor to recover what might be due though the ownership 
of the property and of the policy remains unchanged ; in the absence of 
by-laws or provisions to the contrary there was nothing to prevent 
recovery by the assignee in his own name. 

Held, That proofs of loss by the original insured were sufficient when made 
for the benefit of the assignee and accepted without objection by the 
company. 


* Decision rendered, June 15, 1897. 
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Held, That whether the assignment was absolute or as collateral was to be 
determined by the intention of the parties. 


Held, That in the absence of inquiry by the company its ignora:ce of the real 
character of the assignment did not affect the case. 


Joun W. Corcoran and W. B. Sutuivan, for Petitioner. 

W. Orison Unperwoon, for himself as Receiver. 

Barker, J. 

This petition, brought to establish a claim disallowed by the re- 
ceiver, was reserved for the full court, upon an agreed statement of 
facts, from which it appears that the claim is for a fire loss, of which 
due proof was made by the assured in behalf of the petitioner, and 
that the amount to be recovered, if he can recover either in his own 
name or in that of the assured, has been adjusted by himself and 
the receiver, without prejudice, in the sum of $1,100. As the 
proceedings are in equity, and the questions are raised upon an 
agreed statement of facts, the claim will be established in favor of 
the petitioner, who has the beneficial interest in it, if the defendant 
is liable to any one for the loss. The policy was issued October 
1, 1895, to Frederick Barlow, the owner of the property insured. 
The policy contained a condition that it should be void if assigned 
without the consent in writing or in print of the company. On 
November 12, 1895, Barlow filled out and signed a blank, printed 
on the back of the policy, which was then delivered to the company 
for its consent, and whose secretary then filled out and signed an- 
other blank, also printed on the back of the policy, and returned it. 
These indorsewents were of the following tenor:— 

The Colonial Mutual Fire Insurance Company hereby consent that the in- 
terest of Frederick Barlow in the within policy, subject to all the terms and 
conditions therein mentioned and referred to, be assigned to Peter H. Corr, 
November 12, 1895. Isaac B. Wheelock, Secretary. 

For value received, I hereby transfer, assign, and set over unto Peter H. 
Corr and his assigns all my title and interest in this policy, and all advan- 
tages to be derived therefrom. Witness my hand and seal, this twelfth day 
of November, 1895. Frederick Barlow. [L. s.] 

Sealed and delivered in the presence of James McHenght. 

Corr never had any interest, absolute or by way of lien, in the 
insured property. Barlow was his debtor to an amount much more 
than the amount of the sum writtenin the policy. As between Bar- 
low and Corr, it was intended by the instrument signed by Barlow 
to assign to Corr the right to receive whatever might become due 
to Barlow by reason of any loss suffered by him under the terms of 
the policy while the same was in force, and this as collateral security 
for whatever might be due to Corr from Barlow, and it was not in- 
tended to substitute Corr for Barlow as the assured. The secretary 
of the company assented to the assignment in the ordinary course of 
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business, upon its being handed to him by a broker, filled out, and 
with the request to him to assent on behalf of the company. The 
form filled by Barlow was the usual and customary form of assign- 
ment, printed upon all of the policies of the company; and it is the 
form which is commonly and usually used by the company for the 
purpose of transferring absolutely the rights of the original assured 
in the policy to the assignee, and constituting the assignee, after the 
assent of the company, the assured. Neither the secretary nor the 
company had knowledge of the relation between Corr and Barlow, 
or that Corr had no title in the property, or that he was a creditor 
of Barlow, or of Barlow’s intention to assign the policy merely as 
collateral security. The company assented to the assignment, be- 
lieving it to be an absolute assignment of the policy, and believing 
that thereafter Corr became a member of the company, and all no- 
tices since issued by it have been sent to Corr, and not to Barlow. 
The broker who presented the assignment to the secretary, with the 
request for the company’s consent, was not its own agent. He knew 
the relation between Corr and Barlow, the ownership of the property, 
and that the assignment was intended only as collateral security, 
and did not communicate the facts to the company. The fire oc- 
curred on November 14, 1895, and the property was then owned by 
Barlow, and not by Corr. A proof of the loss was duly made by 
Barlow for the benefit of Corr. There is no by-law of the company 
relating.to the assignment of a policy for collateral security, and, 
among the by-laws stated, there is none relating to assignments of 
any kind or for any purpose. The company is mutual, with the 
power of assessing its members in accordance with the statutes. 
The receiver does not contend that the policy became void under 
the condition that it should be so if assigned without consent of the 
company. There was such consent, however, obtained, and it has 
never been withdrawn or disavowed by the company or the re- 
ceiver; and it is reaffirmed in the contention which the receiver now 
makes, that, by virtue of the assignment, Corr, and not Barlow, is 
the assured. Only by the assent of the company could there be a 
novation which would substitute Corr for Barlow as the assured. 
The receiver’s' contentions are that the assignment constituted 
an absolute transfer of the policy to Corr, whereby he became the 
assured, and that he cannot recover, because, while he is the as- 
sured, he has not suffered any loss, nor has he put in any proof of 
loss as the assured, as required by the policy; and that he cannot re- 
cover in the name of Barlow, because, although Barlow suffered the 
loss and made due proof, he was not, after the assignment, insured 
under the policy. So far as the proof of loss is concerned, it would 
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be enough to say that the agreed statement is that the proof of loss 
was duly made by Barlow for the benefit of Corr, and that, if Bar- 
low was the assured, it was for him to make it, and, if Corr was the 
assured, the company having accepted and acted upon it as made 
for his benefit, without objecting at the time that it was not made 
by him personally, it was sufficient. But, in the opinion of a ma- 
jority of the court, all the contentions of the receiver are unsound, 
because, though absolute in form, the assignment did not constitute 
an absolute transfer of the policy to Corr, but an assignment as col- 
lateral merely, to secure his debt, by enabling him to receive what- 
ever might become due to Barlow in case of a loss under the policy. 
Every conveyance may be shown by parol to be not an absolute 
transfer, but intended merely as collateral security, and here the 
facts are agreed. In this respect, aside from some stipulation in the 
policy or some by-law or regulation of the company, a conveyance of 
a policy of insurance is governed only by the rules which govern 
other conveyances. Policies of insurance against fire, like other 
choses in action, may be transferred either absolutely or as collat- 
eral security; and in the absence of any stipulation in the policy or 
any regulation of the insurer by which the assured or his assignee 
may be bound, if the original assured remains such, and does not 
terminate his own contract with the company, his assignee may col- 
lect any sum which may become payable by the insurer by process 
in the assignee’s own name, if the insurer has assented to the as- 
signment, and otherwise in the name of the assured; and the as- 
signment, if it leaves the assignor still interested in the contract 
and in the loss, does not make the insurance void because the as- 
signee has no insurable interest in the property. See Fogg vs. In- 
surance Co., 10 Cush., 337; Phillips vs. Insurance Co., id., 350; Hale 
vs. Insurance Co., 6 Gray, 169. Of course, if the assured parts with 
his whole interest in the contract by an absolute assignment of it to 
another, so that thereafter the indemnity which the policy promises 
cannot inure to his benefit, he cannot recover for a loss; and if, in 
such a case, his assignee has no insurable interest in the property, 
the insurance would be void. But the assignment in the present 
case being in fact not absolute, but merely as collateral security, 
Barlow did not part with his interest in the policy, or sever his rela- 
tion to the company, but remained the real owner of the company’s 
promise of indemnity in case of loss by fire. He was still the as- 
sured, the loss was his loss, and the whole indemnity inures to his 
benefit, though payable to another to apply upon his debt. The 
legal effect of such a transfer is the same as a direction to pay to an- 
other in case of loss, and, in the absence of any probibition in the 
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policy or by-laws, either method may be properly taken to produce 
the result. If Barlow remained the assured, he was to make the 
proof of loss, and the fact that Corr had no insurable interest in the 
property is no defense. 

Nor can we assent to the contention that whether Corr became the 
assured must be determined from the instrument of transfer itself, 
and not from the uncommunicated intention of Corr and Barlow, 
nor from acts done by them without the knowledge of the company, 
so that the present assignment must be held an absolute one, and 
the intention of Corr and Barlow immaterial. The indemnity which 
the company promised was hampered by no restriction that it should 
not be made payable to any other person, nor that the assured 
should not deal with his contract in any way sanctioned by the 
law, save only the condition that the policy should be void if as- 
signed without the company’s consent. The condition deals with 
assignments generally. Nothing requires that they shall be of one 
character, and not of another; and the only restriction imposed 
upon any assignment is that it shall be consented to. Aside from 
this, the assured could deal in any legal way with his contract and 
the advantages to be derived from it. 

Nor can it be contended that the consent of the company was 
given under such circumstances as to be void or inoperative in 
favor of the petitioner, asin Lynde vs. Insurance Co., 139 Mass., 57. 
Here there was no provision that the policy was not assignable for 
purposes of collateral security. The company has provided only one 
way of making an assignment, whether it is by way of collateral or 
to accompany a transfer of the property insured, and it has not given, 
either expressly or by implication, any notice that it was to be in- 
formed of the purpose or nature of such assignments as might be 
brought for its consent. No misrepresentation of the facts was made 
to it. It made no inquiry when its consent was asked. The form 
which it had provided, and which was used, was applicable to all 
circumstances; and there is nothing to show that any other form was 
provided or expected to be used in case the assignment was intended 
merely as collateral security. Under this state of things, the assent 
is good for the assignment, according tothe intentionof the assignor 
and assignee, so far as that intention is within the legal meaning of 
the words used by them when explained by competent oral evidence. 

The company assented without inquiry, and under circumstances 
which did not require any disclosure, to an assignment of any kind 
that was valid, and not inconsistent with the words used. If it as- 
sumed, as it did, that the property had passed from Barlow to Corr, 
the assignment did not so state; and the fact that thesame form was 

VoL. XXVII.—16. 





242 Supreme Judicial Court of Massachusetts. [March, 


the one commonly used for transferring policies absolutely, and 
constituting the assignee the assured, did not, under the circum- 
stances, avoid the consent, or estop the petitioner from relying upon 
it. See Insurance Co. vs. Allen, 188 Mass., 24, 28,29; Bergson vs. 
Insurance Co., 38 Cal., 541; Bibend vs. Insurance Co., 30 Cal., 78; 
Insurance Co. vs. Barnsch, 161 Ill., 629; Griffey vs. Insurance Co., 
100 N. Y., 417; Stevens vs. Insurance Co., 32 New Brunswick, 387; 
McPhillips vs. Insurance Co., 16 Can. Law T., 213; Blackburn vs. 
Insurance Co. (N. C.). The claim is to be established in favor of 
the petitioner for the sum of $1,100, the amount agreed upon 
between the receiver and the petitioner. So ordered. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HAZEN 


vs. 


MASSACHUSETTS MUT. LIFE INS. CO.* 


The Massachusetts non-forfeiture law provides that, when after two annual 
payments of premium, the insurable interest has terminated, the net value 
of a policy shall be a surrender value payable in cash; also, that the in- 
surable interest shall be construed to have terminated when he has no 
dependent child ; and his wife, if any, and any living beneficiary, shall 
join in an application for surrender. 

Held, That the law was a further application of the theory of the non-forfeit- 
ure law of 1861; that the insured was the equitable owner of some part 
of the premiums paid, and undercertain conditions entitled to a surrender 
value. 

Held, That in case of a life policy payable to his executors for the benefit 
of his wife and surviving children, and all the children are of age, and the 
wife and children join in the application, the insured is entitled to re- 
cover the cash value, though he may leave other children surviving, and 
though he is not made the beneficiary, when he is the holder of the policy. 
Under this law the holder of the policy is entitled to recover. 


C. C. Mayperry and N. D. A. Crarke, for Appellant. 
Gipron WELLs, for Appellee. 
Barker, J. 

The policy which the plaintiff holds was written by a home com- 
pany on April 29, 1884, and is governed by the statute provisions 
commonly known as the “ Massachusetts Nonforfeiture Law of 
1880.” See St. 1880, c. 232; Pub. St. c. 119, §§ 159-166. The pro- 
visions now to be construed were set forth as follows, in Pub. St. 
ce. 119, §§ 164, 165:— 


* Decision rendered, Jan. 17, 1898. 
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Sec. 164. When after the payment of two full annual premiums as provided 
in section one hundred and sixty-one (that is, in cash, or note, or both), the 
‘ insurable interest in the life of the insured has terminated, the net value of 
the policy, subject to the conditions named in section one hundred and sixty- 
two, shall be a surrender value payable in cash ; and upon the termination of 
such insurable interest the holder of a policy upon which by its terms no 
further premiums are payable may upon any anniversary thereof claim and 
recover in cash from the company a surrender value computed as aforesaid ; 
but upon policies of prudential or industrial insurance, on which the pre- 
miums are five cents a week and upwards, but not exceeding fifty cents, the 
surrender value shall in all cases be payable in cash. 

Src. 165. The insurable interest named in the preceding section shall be 
construed to have terminated when the insured has no minor or dependent 
child; and his wife, if he has one, and any living beneficiary or beneficiaries 
named in the policy, shall join in the application for surrender thereof. 

The nonforfeiture law of 1880 was a further application of the 
theory, which had earlier practical illustration in the Massachusetts 
nonforfeiture law of 1861 (St. 1861, c. 186), and which asserts that 
in life insurance the insured should be deemed the equitable owner 
of some part of the money which he has paid as premiums, and that, 
when his insurance is forfeited or annulled by nonpayment of pre- 
miums, a portion of the amount which he has so paid to the insurer 
for future insurance should be applied in giving insurance notwith- 
standing the forfeiture, and also that, upon his voluntary surrender 
of his right longer to be insured, the insurer should return to him 
so much of the money which he has paid as under the theory is 
deemed equitably his own. St. 1861, c. 186, merely required the in- 
surer to give temporary insurance after the forfeiture; for a period 
fixed by the amount of the fund which was deemed to belong equit- 
ably to the insured. The nonforfeiture law of 1880 required the 
insurer to give paid-up insurance for an amount fixed by a similar 
method, and also provided for a surrender value payable in cash, 
which, under some circumstances, the holder of the policy could de- 
mand and recover. Whether he can do so in this instance is the 
question here. Further legislation in the same direction is found in 
the general insurance acts of 1887 and of 1894. See St. 1887, c. 214, 
§ 76; St. 1894, c. 522, § 76. See, also, St. 1896, c. 470. 

The policy which the plaintiff holds is for the term of his life, 
although the whole money consideration is to be paid in twenty 
annual premiums. The insurance is payable to his executors, ad- 
ministrators, or assigns, 

For the express benefit of Ellen F. Hazen, his wife, and his surviving chil- 
dren ; if neither wife (the said Ellen F.), nor children are living, then to the 
executors, administrators, or assigns of the said L. Tracy Hazen. 

He has paid thirteen annual premiums, and the surrender value 
of the policy was $3,485.50, on April 29, 1897. The wife, Ellen-F. 
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Hazen, was then living, and the plaintiff had four children only, all 
of whom were of full age. He then duly offered to surrender the 
policy, and demanded payment of its surrender value of the defend- 
ant, his wife and children all joining in the application. 

The defendant contends that as the plaintiff may leave other chil- 
dren surviving him, and as any such child will be entitled, by the 
terms of the policy, to share in the insurance payable after his death, 
the case is not within the statute; and, further, that, if the defend- 
ant is bound by force of the statute to pay a surrender value, the 
plaintiff has not the right to recover it; and that it belongs, not to 
the plaintiff, but to the beneficiaries who would become entitled to 
the insurance upon his death. The language of St. 1880, c. 232, §§ 
4, 5, is obscure, and it was transferred to Pub. St. c. 119, §§ 164, 
165, at a time when there had been no settled construction of its 
meaning. We are aware of no subsequent decisions of the courts 
bearing upon the present question. The words “shall be a sur- 
render value payable in cash,” in St. 1880, c. 232, § 4, and in Pub. 
St. c. 119, § 164, must be held to import an obligation imposed upon 
the insurer to pay to some one, upon the surrender of the policy 
under the circumstances named in the statute, an amount or “value ” 
to be fixed in the method directed by the statute. This obligation 
arises ‘ whenever, after the payment of two annual premiums as 
aforesaid (in cash, or note, or both), the insurable interest in the 
life of the insured has terminated.” As most life policies are issued 
either to the person whose life is insured or to his relatives, who have 
an insurable interest while he lives, if the words quoted stood alone, 
the obligation to pay a surrender value seldom could arise; never 
when the policy was upon the insured’s own life, and only when the 
interest of the insured in the life insured actually had terminated. 
But that such was not the intention is shown by the provisions of 
the succeeding section, which prescribes an arbitrary rnle by which 
the insurable interest “shall be construed to have terminated.” 
These provisions, taken together, mean that the obligation to pay a 
surrender value shall arise, not only when the insurable interest of 
the insured in the life insured has terminated in fact, but also when, 
by the given rule, that interest terminates by construction, although 
the circumstances mentioned in the rule otherwise might have no 
effect upon “insurable interest.” In other words, an obligation to 
pay a cash-surrender value is imposed, not only when the insurable 
interest actually has terminated, but also when the insured has no 
minor or dependent child, and his wife, if he has one, and all living 
beneficiaries named in the policy, join in the application for sur- 
render. The policyis written under this statute, and its terms enter 
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into the contract; and the rights of every possible beneficiary are 
subject to the operation of the statute, and are liable to be annulled 
thereby. We think, therefore, that an obligation to pay the sur- 
render value in cash arose upon the plaintiff's offer, in which his 
his wife and all living beneficiaries joined. 

The remaining question is whether the cash-surrender value can 
be recovered bythe plaintiff. The statute does not explicitly desig- 
nate the person who in every instance may recover the surrender 
value, if the insurer refuses to pay. The explicit provision that the 
holder of the policy may claim and recover the surrender value 
applies only to the cases in which, by the terms of the policy, no 
further premiums are payable. But the holder of the policy must 
be the chief actor in surrendering it. Beneficiaries, so far as the 
statute requires them to act, are only to join in the application to 
surrender. There are as likely to be beneficiaries other than the 
holder of the policy in those instances in which, by its terms, no 
further premiums are payable, as in those where the statute does 
not expressly point out who may claim and recover the surrender 
value. The theory of the legislation is that the money to be paid is a 
fund created by the payment of premiums, and that it is to be con- 
sidered as justly belonging to the insured, who has paid them. Log- 
ically, he is the one to claim and recover this fund, which is deemed 
his own, although the insurance was made payable to his benefici- 
aries. In prudential and industrial insurance, where all policies 
between certain ranges of premium have a cash-surrender value 
under the statute, without regard either to actual or constructive 
termination of insurable interest, the amounts are so small and the 
circumstances are such that, unless the holder of the policy can him- 
self claim and recover the surrender value, the right often would 
be practically worthless. In many instances, as in the present, the 
right of any beneficiary other than the holder of the policy is con- 
tingent upon surviving the insured. Living beneficiaries are pro- 
tected by making it necessary for them to join in the application for 
surrender. The statute does not say that they may have the pay- 
ment or may recover in any case. It could not have been intended 
that payment of the surrender value could be made, or its recovery 
by suit if the insurer should refuse to pay be enforced, only upon 
the appointment of some one to act for beneficiaries not in being. 

We do not deem it necessary to discuss the effect of the further 
circumstance that all the companies whose policies are written under 
the statute are mutual companies, and that usually, as in the present 
instance, the holder of the policy is a member of the company. 
Upon the whole, we think it a fair implication that the Legislature 
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intended that, in all cases in which the obligation to pay a cash-sur- 
render value was imposed by the statute, the holder of the policy 
may claim and recover the sum due. This conclusion is strength- 
ened bythe fact that the insurance acts of 1887 and of 1894 expressly 
designate the holder of the policy as the person to claim and re- 
cover the surrender value of policies written after those acts took 
effect. See St. 1887, c. 214, § 76; St. 1894, c. 522, § 76; St. 1896, ec. 
470. Judgment for defendant set aside. Judgment to be entered 
for the plaintiff upon the facts agreed. 


SUPREME COURT OF ALABAMA. 


COWART ) 


vs. 
CAPITAL CITY INS. CO.* \ 


A stipulation that the policy shall be void if the property be sold or trans- 
ferred or any change take place in title or possession has no application 
to a mortgage already existing at the time of insuring. Nor is a policy 
affected by the existence of a mortgage of which the agent has notice 
when making the insurance. 


When the plaintiff is the sole general owner to whom the policy is payable it 
cannot be pleaded in defense of suit that he did not own the entireinterest 
because of a mortgage. 

The policy providing that it should be void in case of other insurance is not 
avoided by a prior policy payable to mortgagee procured by a loan agent 
out of the gross loan found without the knowledge of the insured, al- 
though under advice of the company’s agent the insured, after the loss, 
made claim on it. The moral hazard of other insurance ceased with the loss. 


Joun D. Garpyer, for Appellant. 
Cuas. P. Jones, for Appellee. 
Heap, J. 

Action on a policy of fire insurance covering plaintiff's dwelling 
house and furniture therein. Three defenses were interposed by 
special pleas, on which issue was joined: (1) That plaintiff effected 
prior insurance on the property, or a part of it, contrary to a 
condition of the policy rendering it void for that cause; (2) that the 
plaintiff executed a mortgage ona part of the property, contrary 
to a like prohibition; (3) that plaintiff did not own the entire inter- 
est in the property at the time of said alleged loss. The first only 
of these defenses has, under the evidence, any show of merit. As 
to the second defense, before the policy was written the plaintiff had 


* Decision rendered, June 28, 1897. 





1898. ] Cowart vs. Capital City Ins. Co. 247 


executed a mortgage upon the dwelling house insured. The condition 
in the policy relied on is in the following words: “Or if the property 
shall be sold or transferred, or any change take place in the title or 
possession, whether by legal process or judicial decree, or volun- 
tary transfer or conveyance, * * * then this policy shall be 
void.” Conceding that the execution of a mortgage would violate 
this condition, it is manifest that it must have been executed subse- 
quently to the writing of the policy, in order to come within the 
terms and meaning of the condition; and the plea, as it was written, 
will be construed to aver such subsequent execution. The lan- 
guage of the condition admits of noother construction. Besides, the 
evidence shows, without conflict, that plaintiff informed the agent of 
defendant who wrote and delivered the policy, at the time, of the 
existence of the mortgage, evidence of which was admitted without 
objection, whereby a special replication, if one was necessary, was 
waived. We are not sure that we catch the point of the third de- 
fense, and we have no brief to advise us. If it is intended to raise 
the question whether or not the plaintiff was the party really inter- 
ested in the cause of action, and entitled to sue, under section 2594 
of the Code, it is not sworn to. But, waiving that, the undisputed 
evidence shows that he was. He was the sole general owner of the 
property, and the policy was payable to him absolutely. Ifintended 
to raise the immaterial issue (immaterial so far as the plea shows) 
whether or not the’ plaintiff owned the “ entire interest in the prop- 
erty at the time of the loss,” it is likewise overcome by the undis- 
puted proof. Taking this plea most strongly against the pleader, it 
has no relation to incumbrances on the land; the sole general owner- 
ship being in the plaintiff. 

As to the first defense: The policy contains the condition, that 

If there shall be any prior or subsequent insurance upon the property 
hereby insured, or on any part thereof, * * * without the assent of the 
company indorsed hereon, then this policy shall be void. 

The undisputed evidence shows the following facts: The policy in 
suit was written April 1, 1891. On June 29, 1889, the plaintiff bor- 
rowed from Louise F. Kennedy $3,000, and executed to her a mort- 
gage on 615 acres of land, on which the insured dwelling house 
was situated, to secure the same, payable June 29, 1894. This loan 
was negotiated by John Gamble, as agent of the plaintiff, through 
Barker & Holleman. Gamble testified as follows: “ The plaintiff 
gave him a gross sum of money as his compensation for negotiating 
said loan, out of which witness was to pay all expenses of the loan, 
which expense included the premium on the policy paid by him to 
the Mechanics’ and Traders’ Ins. Co., and that said gross sum was 
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deducted from the loan, and the balance was paid by him to plain- 
tiff. That, some time after the loan was made, Barker & Holleman 
wrote witness, stating that they wanted the dwelling on the lands 
covered by the mortgage insured. That he forthwith insured said 
dwelling in the Mechanics’ & Traders’ Ins. Co., without saying any- 
thing to the plaintiff about it. That he did not know when plaintiff 
obtained information that his dwelling was insured in said company. 
And that he never gave plaintiff any list of the items composing 
the $200, nor did he tell plaintiff that any portion of the said $200 
was to be applied to the payment of any premium on any policy of 
insurance upon said property.” The plaintiff testified that he did 
not know that Mr. Gamble had taken out any other insurance on 
said dwelling until after the fire, and that he discovered after the 
fire that he had done so. He sought the advice of the agent of 
defendant, Pennington, who had written the policy in suit, and Pen- 
nington advised him to present proof of loss to both companies, 
and pro-rate the same, and that he accordingly did it. The policy 
taken out by Gamble was dated June 29, 1889; was for $500, for five 
years; and was taken out in the name of the plaintiff, with the 
stipulation, “ Loss, if any, payable to Louise F. Kennedy.” Plain- 
tiff made proofs of loss to both companies, and claimed payment of 
the amount of the loss under both. We have stated all the material 
evidence. 

The court, at the written request of the defendant, instructed the 
jury to find for defendant, if they believed the evidence. Was this 
instruction authorized by law? The case of Insurance Co. vs. 
Boulden (96 Ala., 609), settles this question. The proof shows that 
the plaintiff had no agency whatever in taking out the first insur- 
ance, and no knowledge of its existence when the policy in suit was 
obtained, and never learned it until after the loss. Gamble was 
only his agent to negotiate the loan and pay the expenses thereof. 
This did not include an authority to effect insurance on the house 
for plaintiff. He (plaintiff) did not know Gamble had retained his 
money for that purpose. The policy was taken out for the benefit 
of the mortgagee, without any notice whatever to the plaintiff. It 
would be monstrous to hold, in such case, that his insurance subse- 
quently procured was thereby annulled. Nor does the fact that, 
after the loss, plaintiff, by the advice of defendant’s agent, made 
proof of loss and claimed payment under the first policy. The loss 
had then occurred. The rights of the parties had become fixed. 
The reason of the stipulation against other insurance had ceased: 
Insurance Co. vs. Boulden, supra. His action in that regard ex- 
erted, and could exert, no influence on the conduct of the defend- 
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ant in respect of the creation or continuance of the risk, for the 
policy had matured by the loss; it had ceased to be, except for the 
purpose of collection. The moral hazard had ceased to exist. 
These elements could not be restored by ratification. The plaintiff, 
discovering the existence of the first policy taken out in his name, 
was put in the position of determining the legal rights of the de- 
fendant and himself in respect of its collection. The defendant 
might insist that it was his duty to claim payment under it, for its 
(thé defendant’s) pro tanto exoneration. He sought the advice of 
the defendant’s agent, and pursued the course the agent suggested. 
It cannot be held that these facts had relation to the time of the 
issuance of the policy, charging plaintiff, by the fiction of such rela- 
tion, with that actual knowledge requisite to vitiate his own insur- 
ance subsequently taken out. The general affirmative charge could 
properly have been given to the plaintiff. Reversed and remanded. 
Brickell, C. J., dissenting. 


SUPREME COURT OF ILLINOIS. 


ANDERSON 
v8. 
MUTUAL RESERVE FUND LIFE ASS’N.* 


Whether a letter from the agent to the insured, stating that he had written to 
the company that he would be personally responsible for the premium, 
would bind the company is a question of tact of which the finding will 
not be disturbed. 


Where the record of an assessment by an association shows on its face that 
the resolution ordering the assessment was adopted by the board of 
directors, it is prima facie evidence against the members that it was 
not merely a resolution of the executive committee and therefore not 
binding. 


Firer & Barry, for Plaintiff in Error. 
Kerrick & Bracken, for Defendant in Error. 
CarTER, J. 

This was a suit by plaintiff in error, as the administratrix of 
Samuel T. Anderson, deceased, against defendant in errur, on a 
policy of insurance on the life of deceased for $2,000.. The declara- 
tion averred that the plaintiffs intestate was a member in good 
standing of the defendant association at the time of his death, and 
had complied with all the laws and requirements of the association, 
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and paid all premiums, dues, assessments, and other charges for 
which he was liable under his contract with the same. One of the 
defenses offered at the trial was failure to pay the stipulated and as- 
sessed bi-monthly mortuary dues of $7.82 within thirty days from 
the first week-day of the month of June, 1896. Plaintiff introduced 
in evidence, over the objections of defendant, two letters, which she 
claimed showed that said dues were paid in advance to a time sub- 
sequent to her husband’s death. These letters were, one from J. 
W. Stevenson, assistant secretary of the association, to A. W. Rol- 
lins, its agent at Springfield, Ill, and one from said Rollins to the 
deceased, and are as follows:-— 

December 27, 1895. Mr. A. W. Rollins, 311 South Sixth Street, Springfield, 
Ill.—Dear Sir: Inclosed herewith we forward you policies Nos. 200,516 and 
200,517, issued to Mr. S. T. Anderson, for $3,000 and $2,000, respectively. The 
issue of these policies has been approved by the executive committee, subject 
to its resolution of September 13, 1893, with which you are familiar, and 
which requires that, before the policies are delivered to Mr: Anderson, he is 
to forward direct to the home office the amount of the general expense fund, 
$15, and four (4) bi-monthly mortuary premiums in advance ; the reason for 
this conditional approval being the fact that he formerly held policy No. 
178,240 in this association, upon which no mortuary payments were made, 
and, as evidence of his good faith that he does not intend to treat these poli- 
cies in the same manner, the association desires that the above conditions be 
complied with. Yours, truly, J. W. Stevenson, Assistant Secretary. 

Springfield, Ill., February 28, 1896. Dear Mr. Anderson: If you have not 
already attended to the matter, do not fail to send the home office the $15 due 
on your policies 200,516 and 200,517 on or before Tuesday. The inclosed letter 
from the associ ation was with the policies when they reached me, but all the 
same I forward them to you, and wrote Mr. J. M. Stevenson that I would be- 
come personally responsible that the payments would be made in regular 
order as they came due for the time specified, as I was satistied of your good 
faith in the premises, and subsequently I received a letter from Stevenson 
stating that my action was satisfactory, inasmuch as I had assumed the 
responsibility as stated. Yours, with kindest regards, A. W. Rollins. 


It was also claimed by plaintiff that no valid assessment for the 
month of June, 1896, had been shown. The plaintiff recovered 
judgment in the circuit court of McLean County, which, on appeal 
to the appellate court, was reversed without remanding, and the 
appellate court made a special finding of the facts that the policy of 
insurance sued on had become null and void before the death of 
Anderson, by reason of the nonpayment of the aforesaid bi-monthly 
dues, and, further, that such payment had not been waived by the 
association. The case is here on a writ of error to the appellate 
court sued out by plaintiff below. 

Tbe contention of plaintiff in error is limited totwo points: First, 
that these two letters prove payment of the bi-monthly dues, for the 
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alleged non-payment of which the appellate court found the policy 
became null and void, or, if they do not show payment, they show 
that the association accepted Rollins’ written promise as security, 
and that the policy could not be forfeited without return of the 
written promise and notice to the assured; second, it is contended 
that there was no valid assessment of said dues, and that this ques- 
tion is saved as a question of law by the refusal of the trial court to 
so instruct the jury, and by the giving of an instruction that there 
was a valid assessment of such dues. 

Whether, by a mere construction of the two letters, it could be 
held as a question of law that they prove payment, or the giving of 
security for payment, it is not necessary to decide, for it was a ques- 
tion of fact whether or not the association actually accepted the al- 
leged assumed responsibility of Rollins as payment or security. 
Nothing is shown on this question which we can consider, except 
what is contained in Rollins’ letter; and whether or not he had 
authority to bind the association by such a letter was a question of 
fact, upon which the decision of the appellate court is conclusive. 

As to the second point, that there was no valid levy of the assess- 
ment, and that the trial court erred in not so instructing the jury, 
and in instructing them that there was a valid assessment, it may 
be said that, in addition to the’ special findings of the appellate 
court, which necessarily included a finding of the facts showing that 
there was such an assessment, it appears to be clear that no error 
was committed as contended. The objections to the proof of the 
levy of the assessment are, in the main, that the assessment was 
made by the executive committee at its meeting, and not by the 
board of directors as required by the by-laws, and because the rec- 
ord of the assessment does not show how many or which of the 
directors were present. We are of the opinion the objections are 
not well taken. The record shows on its face that the resolution 
ordering the assessment “ was unanimously adopted by the directors 
as a board, and by the executive committee,” and it contained the 
necessary data for computing theamount. Nor is it contended that 
the amount assessed was erroneous. There was no evidence tend- 
ing to impeach or rebut the levy of the assessment, and it was prima 
facie evidence against the members of the association: Van Frank 
vs. Association, 158 IIl., 560, 41 N. E., 1005; Bagley vs. A. O. U. W., 
131 I1., 498, 22 N. E., 487. Besides, the policy was made, quoting 
from it, “upon the condition of the payment of $7.82, on account of 
mortuary premiums and dues, within thirty days from the first 
week-day of the months of April, June, August, October, December, 
and February next ensuing, and of the payment as hereinafter 
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providéd, within thirty days from the first week-day of said months, 
in every year during the continuance of this policy,of the subsequent 
mortuary premiums and dues,” thus fixing the amount to be paid 
during the first year, and for the non-payment of which the policy 
was, by its terms, forfeited. Finding no error, the judgment of 
the appellate court will be affirmed. Judgment affirmed. 


SUPREME COURT OF MINNESOTA. 


WILLOUGHBY ET AL. 
v8. 


ST, PAUL GERMAN INS. CO. ET AL. 
(STEFFEN, Intervener. )* 


An insurance company duly insured certain property, which was afterwards 
damaged by tire, and the extent of such damage was adjusted by it and 
the insured, but there was no adjustment by the parties of any liability 
on the part of the insurer, and no promise to pay the damage. The policy 
provided that no suit or action on said policy should be sustained in any 
court of law or equity unless commenced within twelve months after the 
fire. More than a year elapsed before an action was brought by the in- 
sured. Held, That the mere adjustment of the amount of the loss by the 
parties was not of itself an admission on the part of the insurance com- 
pany that any liability existed against it on such policy, or raised an 
implied promise to pay it, and that the action was barred by the statute 
of limitations. 


Cuas. J. Berryuiwy, for Appellant. 
Youne & Licurnrr, for Respondents. 
Buck, J. 

This is an appeal by the intervener from a judgment disallowing 
his claim in a suit against the stockholders of the St. Paul German 
Insurance Company, an insolvent corporation. There is no settled 
case, and the only question is whether the facts stated in the deci- 
sion sustain the conclusions of law. The following facts were 
found by the trial court, viz.: “That the St. Paul German Insur- 
ance Company issued to said Steffen the policy of insurance re- 
ferred to in his claim; that by said policy it was provided that no 
suit or action on said policy for the recovery of any claim should 
be sustained in any court of law or equity until after full compli- 
ance by the insured with all the foregoing requirements, nor unless 
commenced within twelve months next after the fire; that a loss 
occurred under said policy on the 2d day of April, 1892; that no- 


* Decision reudered, May 26, 1897. Syllabus by the Court. 
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tice of such loss was duly given to said insurance company, and 
thereafter, and on or about April 11, 1892, the amount of the loss 
and damage by said fire was adjusted at the sum of $2,795; that 
said insurance policy provided for insurance to the amount of 
$5,000; that on April 14, 1892, said insurance company made an 
assignment under the insolvency law of the State of Minnesota to 
one J. F. Frazen, and that thereafter said Steffen duly filed his 
claim with said Frazen, as assignee in insolvency, which claim was 
in said proceedings allowed by said assignee, and a dividend 
thereon paid of 6 per cent about November 1, 1895; that this pres- 
ent action was not commenced until on or after December 1, 1893; 
that no suit or action upon said policy for the recovery of any 
claim was commenced in any court of law or equity within twelve 
months next after said fire and loss, or after said adjustment, or 
after said loss occurred, and said claim was not exhibited or filed 
in this action; and that this action was not commenced until more 
than twelve months after said fire and loss or adjustment.” In ad- 
dition to the foregoing stipulation, the policy of insurance referred 
to was introduced in evidence at the hearing without objection. 
Said policy contains provisions that in case of fire the insured 
should submit proofs of loss to said company, and what they should 
contain, and that the company might make examinations, and that, 
in case of the disagreement of the parties as to the amount of loss, 
appraisers should be selected to determine the amount of the loss; 
and said policy contains the further provisions:— 

This company shall not be held to have waived any provision or conditions 
of this policy, or any forfeiture thereof, by any requirement, act, or proceed- 
ing on its part relating to the appraisal, or to any examination herein 
provided for. 

Upon these facts the court found as a conclusion that by reason 
of the one-year limitation contained in the policy Steffen is barred 
from maintaining any action upon said policy, and from asserting 
his claim in this action, and disallowed his claim. 

The appellant insists that when an insurance company adjusts a 
loss, the right under the policy provisions to demand arbitration, 
as well as a short statute of limitations, becomes immaterial, and, 
if a suit becomes necessary to collect the amount, the complaint 
would be based, not upon the policy, but upon the adjustment; 
and that in such case the policy would be set forth solely by way of 
inducement; and that the term “adjusted,” as stated in the finding 
of the trial court, imports a compromise; that the compromise and 
implied promise to pay the amount adjusted upon a new contract, 
and for which it is claimed that upon the face of the findings there 
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appears to be ample consideration. But the finding relates merely 
to the amount of the loss and damage by the fire, which was ad- 
justed at the sum of $2,795, and not to any adjustment of the 
amount due from the company to the insured. The distinction be- 
tween adjusting the amount of the damage done by the fire and the 
sum for which the company is liable is very apparent. In the first 
case there would be a recognition of the extent of damage done by 
the fire; in the latter, a recognized liability, properly adjusted by the 
parties. But the mere fixing of the amount of the loss by the fire is 
not, of itself, an admission on the part of the insurer that any lia- 
bility exists against it upon such policy, and does not raise an im- 
plied promise to pay: 2 Wood, Fire Ins., § 450. Assuming that an 
adjustment of the extent of the damage done by the fire, and that 
such amount is admitted by the insurer to be due to the insured, 
would raise an implied promise to pay it, yet the facts in this case 
do not even bring it within any such rule. The defendant did not 
waive‘anything by agreeing upon the amount of the loss, and is not 
estopped from insisting upon all the conditions agreed upon in the 
policy, one of which conditions was that no suit or action on said 
policy should be sustained in any court of Jaw or equity unless com- 
menced within twelve months next after the fire. The controlling 
issue in this case, and the only one raised by the record, is whether 
a mere adjustment of the loss by the respective parties, without any 
compromise or adjustment of a liability, created a liability against 
the insurer which he had not promised to pay. We are of the 
opinion that upon the facts the plaintiff is barred by the statute of 
limitations from maintaining this action. We have avoided any 
reference to or discussion of the question of what may have been 
the liability of the stockholders by reason of the assignment of the 
company under the insolvency law, the filing of this claim in due 
time, and the payment by the assignee to the intervener of the 6 per 
cent dividend out of the insolvent estate, as no such question was 
raised or discussed by counsel. Judgment affirmed. 


Canty, J. (dissenting). 

If we leave out of the case the effect of the assignment for the 
benefit of creditors and the payment of the dividend under that 
assignment, in interrupting the running of the twelve-months limi- 
tation, I am of the opinion that the decision of the majority is cor- 
rect. But no material fact should be left out of the case in deciding 
it. Did not the making of the assignment itself interrupt the run- 
ning of this limitation? In many States the deed of assignment for 
the benefit of creditors contains the names of the creditors, and the 
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amount due each. Is there any doubt that the making of such an 
assignment would interrupt the running of the statute (or contract) 
of limitations as to every claim so specified in the deed of assign- 
ment? But what is the difference whether the creditor’s name and 
the amount due him is specified in the deed itself or in a separate 
schedule, as is the practice in this State? What is the difference 
whether his name or the amount of his claim is specified at all, so 
long as there is no dispute about his claim, or the amount of it? 
When he and his claim can be readily identified by extrinsic evi- 
dence, is not the legal effect of the deed the same as if his name and 
the amount of his claim were stated in the deed? The assignment 
is made for the benefit of all the assignor’s creditors, and he can 
show by extrinsic evidence that he is one of those creditors. Again, 
why should not the payment of a dividend under such a voluntary 
assignment have the same effect in interrupting the statute (or con- 
tract) of limitations as a payment made directly by the debtor to 
the creditor? Again, if the running of the limitation under this 
contract is interrupted at all, is not this twelve-months limitation 
thereby wholly waived, so that there is thereafter no limitation but 
the six-year statute? None of these questions have been raised or 
argued by counsel, and, in my opinion, a reargument should be or- 
dered as to these questions before deciding the case. For this 
reason I cannot concur in the opinion of the majority. 


SUPREME COURT OF KANSAS. 


HARRISON Er AL. 
v8. 


MASONIC MUT. BEN. SOC.* 


Plaintiffs, who are the beneficiaries of a certificate of membership of H. in a 
mutual benefit society, alleged and established the death of H., in 1883, 
by evidence of his disappearance from all his friends and acquaintances 
at that time, and that he has never since been heard from. Proof of his 
death, which by the terms of the certificate was a condition precedent to 
the liability of the society to pay, was not furnished until July, 1894. 
Held, That this was an unreasonable delay, and that the statute of 
limitations barred the action. 


H. C. Roor and D. R. Hrrz, for Plaintiffs in Error. 
Gerorce W. Crark, for Defendant in Error. 
* Decision rendered, Jan. 8, 1898, Syllabus by the Court. 
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ALLEN, J. 

The plaintiffs, as the widow and children of James Harrison, 
brought this suit on a certificate of membership in the Masonic 
Mutual Benefit Society, issued to him on the 29th of October, 1879. 
It is alleged in the amended petition that all dues and assessments 
payable by the terms of the certificate, for and including the year 
1883, were duly paid; that in the year 1883, and prior to the 5th of 
November, James Harrison came to bis death, in some manner un- 
known to the plaintiffs; that they were unable to furnish proofs of 
his death until the 6th of June, 1894, when such proof was duly 
made. It appears from the testimony that James Harrison resided 
near Holton, in Jackson County, on a farm, with his family, consist- 
ing of a wife and several children; that he was a Master Mason in 
good standing; that his domestic relations were pleasant; and that 
he had no serious financial embarrassments. Early in March, 1883, 
he left his home, with a team of horses, wagon, and harness, in 
search of work. He informed his family that he intended to go to 
work on a railroad, and that it would be about fifty miles from 
Topeka, but that he might have to go further. He stated to his 
wife that he would write in three days. On his way he stopped at 
Topeka, and paid two assessments on his certificate, a current one 
then due, and one in advance, which continued his membership until 
some time in October following. He was never seen or heard from 
after that. About ten days after he went away, the plaintiffs com- 
menced to make inquiries about him, but were not able to get any 
trace of him or the team and wagon with which he started out. At 
the request of the plaintiffs, Mr. Nellis, the secretary of the society, 
made inquiries without success. The certificate of membership 
provides that the amount due thereunder shall be paid “ within 
thirty days after due notice and satisfactory evidence of the death 
of said James Harrison.” While the secretary of the society was 
notified of the disappearance of Harrison, no formal proof was pre- 
sented until the 5th of July, 1894. The answer denied liability, 
alleged that the policv had become inoperative by reason of the 
failure of Harrison to pay assessments thereon, and that the plain- 
tiffs’ action was barred by the statute of limitations. At the con- 
clusion of the testimony in the case, the court directed a verdict 
for the defendant. The correctness of this ruling is now before us 
for determination. 

It is contended that it was impossible for the plaintiffs to furnish 
due proofs of the death of James Harrison until aided by the pre-— 
sumption arising from his unexplained absence for seven years, and 
that this is a sufficient excuse for the delay of the plaintiffs in pre- 
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senting their proof. It is said that the court held that the testimony 
established the fact of Harrison’s death in 1883, and that, while there 
was evidence to uphold a finding to that effect, the jury were not 
bound to so find, but might have fixed the time of his death at a 
later date. It is true that there is nothing in the testimony indicat- 
ing the exact time or manner of the death of James Harrison, but 
it is distinctly averred in the amended petition that he came to: his 
death in 1883. It was essential to the plaintiffs’ case that this fact 
should be established; for, if the death occurred at a later time, the 
policy became void, by reason of nonpayment of assessments. The 
court was bound, in the absence of any amendment to the petition, 
to regard the death of Harrison in 1883 as an established fact. 

The only remaining question, then, was, and is, whether the action 
was barred by the statute of limitations. Proof of death was not 
made until July, 1894, more than ten years and a half after death 
occurred. It is well settled that where some steps must be taken 
by the plaintiff, preliminary to his right to maintain an action, he 
cannot, by the delaying it, indefinitely prolong the time for com- 
mencing his suit. Where the act to be done is wholly within his 
own control, he must perform it within a reasonable time; and it 
has been said that a reasonable time can never exceed the period 
within which an action would have been barred by the statute of 
limitations in a case where no such preliminary step would be 
necessary: Atchison T. & S. F. R. Co. vs. Burlingame Tp., 36 Kan., 
628; Rork vs. Commissioners, 46 Kan.,175; Bauserman vs. Charlott, 
46 Kan., 480; Kulp vs. Kulp, 51 Kan., 341. Even allowing to plain- 
tiffs five years after the time they aver James Harrison came to his 
death to make proofs of loss, they should have been furnished to 
the defendant in 1889. They were not furnished for more than five 
years thereafter. It certainly cannot be said that proofs furnished 
in July, 1894, were within a reasonable time. If the plaintiffs’ 
cause of action should be held not to have accrued until that time, 
there would be a most unreasonable extension of the statute of 
limitations, for a suit might then be commenced at any time before 
July, 1899. It is clear that the proof was not furnished within a 
reasonable time, and it must be held that whatever cause of action 
the plaintiffs may have had is barred by lapse of time. 

The judgment is affirmed. 

Doster, C. J., concurs. Johnston, J., not sitting, 
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Supreme Court of Minnesota. 


SUPREME COURT OF MINNESOTA. 


CERYS 
v8. 
STATE INS. CO., or DEs Mornes, Iowa.* 


Where it is stipulated in a fire-insurance policy that the application on which 
it is based shall be a part of the contract, and a warranty by the assured, 
and that, if the interest of the latter in the property be not truly stated 
therein, the policy shall be void, the parties have settled for themselves 
what shall be material, and the assured cannot be permitted, in case of 
loss, to escape the consequences of making a false answer to a question. 
He cannot be allowed to claim that an answer is immaterial which he has 
contracted should be considered material. 


In such an application the assured stated, in reply to a direct question as to 
the amount of incumbrance upon his farm of 100 acres, that ‘‘ the entire 
incumbrance is $1,400,” when, as a matter of fact, the principal sum due 
at the time was $1,700. Held, That there was a material variance and a 
substantial misrepresentation as to thé amount of the incumbrance, which 
avoid the policy. 


Ws. E. Curkin and W. H. Curtine, for Appellant. 

Wenvett & Pinceon, for Respondent. 

Cot.iys, J. 

Action to recover upon a fire-insurance policy, in which the as- 
sured received a verdict. Upon a motion made for that purpose, 
or, if denied, then for a new trial, the verdict was set aside, and 
judgment ordered for defendant company. The order appealed 
from might be affirmed upon either of several grounds, but we 
shall rely upon one only. The policy was in what is well known 
as the “ Minnesota Standard Form,” and was based upon plaintiffs 
written application. This application was, by its own terms and by 
the terms of the policy, made a part of the latter, so that, taken both 
together, the contract is ascertained and determined. This appli- 
cation, admittedly signed by plaintiff himself, contains the following 
language :— 

Having read the foregoing application, and fully understanding its con- 
tents, I warrant it to contain a full and true description and statement of the 
conditions, situation, value, occupancy, and title of the property proposed to 
be insured, and I warrant the answer to each of the foregoing questions to 
be true. * * * The above statements shall be the sole basis of the con- 
tract between the said company and myself, and are hereby made a part of 
the same. 

By the policy it was provided, among other things, that 

This entire policy shall be void if the insured has concealed or misrepre- 
sented, in writing or otherwise, any material fact or circumstance concerning 


* Decision rendered, Jan. 26, 1898. Syllabus by the Court. 
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this insurance, or the subject thereof, or if the interest of the insured in the 
property be not truly stated herein. * * * If an application * * * be 
referred to in this policy, it shall be a part of this contract, and a warranty 
by assured. * * * This policy is based upon an application and survey of 
the property on file, which is hereby referred to as forming part of this policy. 

In response to a direct question in the application as to any in- 
cumbrance upon plaintiff’s land upon which the insured buildings 
and personal property therein contained were situated, plaintiff an- 
swered, “The entire incumbrance is $1,400, due 5 years,” when 
the fact, as admitted upon the trial, was that the principal sum due 
upon the incumbrance at the’date of the application, and when the 
policy was issued, was $1,700. In Campbell vs. Insurance Co., 98 
Mass., 381 (Mr. Justice Gray writing the opinion), it was said: “The 
parties may, by the form and contents of the papers, either by put- 
ting representations as to quality, history, or relations of the sub- 
ject insured into the form of answers to specific questions, or by the 
mode of referring to them in the policy, settle for themselves that 
they shall be deemed material. And when they have done so the 
applicant for insurance cannot afterwards be permitted to show 
that the fact, which of itself they thus declare material to be truly 
stated to the insurers, wus in fact immaterial, and thereby escape . 
from the consequences of making a false answer to such a question.” 
The policy in this instance distinctly specified what should be the 
result of a violation of any of its conditions, and was binding upon 
both parties. A substantial misrepresentation as to the amount of 
the incumbrance certainly avoided the policy, if we are to observe 
and be governed by its terms. As was stated in Graham vs. Insur- 
ance Co. (87 N. Y., 69), citing May, Ins., §§ 104, 195: “ While it may 
well be that a representation in a matter which does not affect 
the risk, and is not material in some cases, as is claimed, will not 
avoid the policy, and whether it is material is a question for the 
jury, such rule has, we think, no application where, by the terms of 
the policy, misrepresentations are converted into warranties by the 
stipulation that an untrue answer will avoid the policy. If it is 
stipulated that, if there is any misrepresentation whatever, the con- 
tract should be void, it is of no importance whether it is a warranty 
or a representation. The materiality is contracted for, and, under 
the rule as to warranties, is not a subject of construction. See, 
also, Wood, Ins., § 155. The inquiry now is, was there a material 
variance or a substantial misrepresentation as to the amount of the 
incumbrance? We are of the opinion that there was. Nor is this 
really controverted by plaintiff's counsel. A difference of more than 
20 per cent in the amount stated or represented to be due as prin- 
cipal upon a mortgage, and the amount actually due, is obviously 
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substantial. Whether a farm of 100 acres, with log buildings, is 
mortgaged for $1,400 or $1,700, is plainly material to the insurance 
company as well as to the owner. We need not demonstrate this 
by multiplying words, or by citing authorities; but, among the cases 
mentioned in counsel’s brief, we call attention to Crook vs. Insur- 
ance Co., 38 Mo. App., 582; Brown vs. Insurance Co., 11 Cush., 280; 
Falis vs. Insurance Co., 7 Allen, 46; Jacobs vs. Insurance Co., id., 
132; Glude vs. Insurance Co., 56 Iowa, 400. 

Counsel for plaintiff argues quite a number of points under the 
claim that the answer was insufficient because it failed to allege mis- 
representation or concealment on the part of plaintiff when making 
the application, and under the further claim that there was no evi- 
dence that the application, when signed by his client, was filled out, 
or was anything more than a blank. We do not feel it incumbent 
upon us to do more than to say that there is absolutely nothing in 
either contention. Ordered affirmed. 


SUPREME COURT OF IOWA. 
WEIGEN 
COUNCIL BLUFFS INS. CO.* 


In Iowa a corporation alone may be sued though a receiver has been appointed. 

A mortgage given which was by agreement not to be binding unless and until 
certain moneys had been furnished is not a violation of a policy provision 
against mortgage, unless effectuated by compliance with agreement. 


Fiickincer Bros. and Jonn McCoox, for Appellant. 
H. T. Reep, for Appellee. 
Lapp, J. 

This action was begun November 9, 1895, on an insurance policy 
issued by the defendant, November 6, 1894, covering furniture, fix- 
tures, and merchandise which were destroyed by fire May 13, 1895. 
The contract of limitations had not run: Read vs. Insurance Co., 
(Iowa) 72 N. W., 665. In the view taken, it becomes immaterial 
whether Nason was an adjusting agent for defendant, or what he 
said or did; for, if the existence of the mortgage was not a viola- 
tion of the conditions of the policy, the failure to disclose it in the 
proof of loss, if shown, would not amount to fraudulent conceal- 
ment forfeiting all claims against the company. Only the remain- 
ing errors assigned will be considered. 


» Decision rendered, Jan. 21, 1898. 
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In the second count of the answer the defendant alleged that on 
June 5, 1895, W. W. Loomis was appointed receiver and took pos- 
session of all the property and papers of the defendant company, 
and has since continued in the exercise of his duties as such; that 
said receiver is a necessary party to the determination of this con- 
troversy; that the court entered an order requiring all claims against 
the defendant to be filed with the receiver before October 5, 1895, 
and that of plaintiff has never been so filed. To this count the 
plaintiff demurred on two grounds: (1) This action is against the 
company, and the appointment of the receiver is no defense; (2) 
the failure to file the claim with the receiver is not a defense against 
the company. » The appellant complains of the action of the court 
in sustaining this demurrer. It will be observed that there is no 
allegation that the corporation has been dissolved, or that the court 
in appointing the receiver, enjoined it from exercising any of its 
corporate powers. No statute of this State limits the powers of a 
corporation upon the appointment of a receiver, and those of the 
defendant were restrained only by depriving it of its property. The 
right to sue and be sued, conferred by the statute, was retained. 
No relief was asked against the receiver, and he was not a neces- 
sary party, though he might, in the discretion of the court, be per- 
mitted, by intervening, to interpose any proper defense to the action. 
The authorities seem in entire harmony on these propositions. See 
20 Am. & Eng. Enc. Law, 253; Allen vs. Railroad Co., 42 Iowa, 683. 

The policy contains this clause:— 

If there be now or hereafter any mortgage judgment, lien, or incumbrance 
on or against the whole or a part of the property hereby insured, 
then the policy shall be void. The plaintiff executed to his 
brother, A. O. Weigen, a chattel mortgage, February 20, 1895, cov- 
ering the goods insured and destroyed by fire, securing the pay- 
ment of $899.25, which was duly recorded. Eight days thereafter 
the mortgagee satisfied the same on the margin of the records, and 
returned the instrument to the mortgagor. The defendant insists 
that this transaction rendered the policy void. To meet this con- 
tention the plaintiff was permitted to show that, when the mortgage 
was executed, by agreement of the brothers the mortgagee was to 
furnish money to make up a prior mortgage given by the plaintiff 
to the Powers Dry-Goods Company, and in event of failure to do so 
he would cancel this mortgage, and that, having found it impossible 
to raise the necessary means, he satisfied and returned it in pursu- 
ance of such agreement, though given to secure the exact amount 
owing him. The mortgage was not to be effective between the 
brothers unless the mortgagee fulfilled his promise to pay off that 
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to the Powers Dry-Goods Company. The evidence of this was com- 
petent, because it went to the very consideration which induced the 
giving of the security. The plaintiff, while bound to pay his debt, 
was not required, under the law, to pledge any property for its 
payment; and, having done so, the consideration therefor may be 
inquired into. The condition against liability in event of incum- 
brances was undoubtedly inserted in the policy in order to guard 
against any increased moral hazard. This court has held that a 
provision of a policy against subsequent insurance is not violated 
when such insurance is not effective: Hubbard vs. Insurance Co., 
33 Iowa, 325; Behrens vs. Insurance Co., 64 Iowa, 19. In Forward 
vs. Insurance Co. (N. Y. App.), a bill of sale executed by the in- 
sured without consideration, and with intent to defraud creditors,was 
not a breach of a condition against change of ownership or incum- 
brances. A deed absolute on its face, though intended only as a 
mortgage, was held not to be in violation of a condition in a policy 
against any change of title in Insurance Co. vs. Gibe (Ill. Sup.). 
The mortgage did not affect any interest the plaintiff had in the 
property, and could not have been enforced by his brother. The 
moral hazard was not increased by it. The incumbrance to avoid a 
policy must be valid, not merely nominal, and such as would have 
a tendency to create or increase temptation or motive for the de- 
struction of the property, or decrease the owner’s interest in guard- 
ing and preserving it. The execution of this mortgage had no such 
tendency. It was, at most, merely a technical, not a real, violation 
of the terms of the policy, and did not work a forfeiture. Affirmed. 


70 +8 


SUPREME COURT OF NEBRASKA. 


LIFE INS. CLEARING CO. 
v8. 
ALTSCHULER.* 


The evidence in this case examined, and held to have justified the jury in 
tinding that there was a waiver of a condition precedent with respect to 
the delivery of a policy, the existence of such condition not having been 
communicated to the insured. 

A special appearance must be assumed to have been properly overruled when 
the affidavit upon which it was founded does not appear in the record in 
the supreme court. 

An application for a continuance which failed to disclose the names of absent 
parties whose testimony was desired, and the nature of their testimony, 
held properly to have been denied. 





* Decision rendered, ‘Jan, 19, 1898. Syllabus by the Court. 


















1898. ] Life Ins. Clearing Co. vs. Altschuler. 





Tresets, Morey & Ferris, for Plaintiff in Error. 
M. A. Hartican, for Defendant in Error. 
Ryan, C. 

In this case there was recovered a judgment against the plaintiff 
in error in the District Court of Adams County, in the sum of 
$2,513.65, upon an insurance policy held by defendant in error on 
the life of her husband, Sigmund Altschuler. This policy was 
dated April 5, 1893, and Sigmund Altschuler died August 14th of 
the same year. We shall not undertake an analysis of the pleadings, 
but shall refer to such portions thereof as shall become necessary 
whenever the necessity arises. James Hale testified that in 1893 
he was one of the general agents of the Equitable Life Insurance 
Society at Grand Island, for the western part of this State, and 
that, by reason of the prospectus of the plaintiff in error soliciting 
the submission to it of rejected applications for examination, he had 
become acquainted with said plaintiff in error. With such policies 
as plaintiff in error would issue, there was always sent to said wit- 
ness a certificate of heaith, filled out, ready to be signed by the ap- 
plicant, or rather the policyholder, and by the doctor who had ex- 
amined the applicant when the first application was made. This 
certificate was intended to show that the condition of the party to 
be insured had continued as it was when the original application 
was made. Mr. Hale, when the policy on the life of Mr. Altschuler 
was received by him at Grand Island, also received the heaith cer- 
tificate to be brought up to the date of the policy, which, only 
upon the bringing forward of such certificate, he was authorized 
to deliver. It is not pretended that this condition precedent was 
known by Mr. Altschuler or any one acting for him. Mr. Hale for- 
warded the policy and certificate to his brother in Holdrege, by 
whom these documents were intrusted to a Mr. Feeney. It seems 
that Mr. Feeney lost the certificate which ought to have been signed, 
but he did not fail to deliver the policy; and the first quarter’s 
premium, $53.95, was remitted by draft to Hale. This draft was 
cashed by Hale, and its proceeds held by him until after the death 
of Mr. Altschuler. This amount he then tendered to the defend- 
ant in error, who refused to receive it. Whether or not there was 
a waiver of the condition with reference to the health certificate 
was submitted to the jury upon conflicting evidence, as a question 
of fact, and we cannot interfere with its conclusion. We must there- 
fore accept the policy as one binding upon the plaintiff in error. 

It is urged that the acceptance of the second premium of $53.95 
was brought about by the fraud of Mrs. Altschuler, in leading 
plaintiff in error to believe her husband was not ill, when, in fact, - 
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he was at the point of death. If the policy had been issued before 
the time this alleged misrepresentation took place, we cannot under- 
stand why this policy should be invalidated by the fact that Mr. 
Altschuler, since the issue of the policy, had sickened and was about 
to die. If there was any such misrepresentation and fraud as, 
under proper conditions, might be available, it cannot be considered 
on this branch of the case, for neither fraud nor misrepresentation 
was pleaded with reference to the acceptance of this payment. 

Plaintiff insists that the District Court erroneously held that 
proper service of summons had been made upon the insurance com- 
pany. The return of the sheriff showed service upon O. H. P. 
Hale, as its agent in Adams County. In support of the objections 
to the service made by a special appearance for that purpose alone, 
there seem to have been filed certain affidavits, but they are not to 
be found in the record; hence the ruling of the District Court must 
be sustained. 

Before the trial began, there was an application for a continuance 
on account of the alleged absence of material witnesses. This ap- 
plication is recited to have been founded upon an affidavit made by 
Mr. Ferris, one of the attorneys for plaintiff in error. There is no 
such affidavit in the record. The motion itself was to disclose the 
names of the absent witnesses, and what would be the testimony 
of each. It is obvious that we cannot say, in view of these omis- 
sions, that the District Court erred in denying a continuance. Ata 
later date, but while the trial was in progress, there was another 
application, which was oral; and in this the request was but for a 
short time, to permit of a search in the restaurants and hotels of 
Hastings for O. H. P. Hale and P. M. Feeney. It was not disclosed 
by the record that these parties were to be used as witnesses. 
Much less was there a suggestion with reference to the nature of 
the testimony they would give. The court did not err in denying 
this request. 

We have carefully considered the instructions in the light of the 
printed briefs for plaintiff in error, and have discovered no just 
ground for complaint. 

The judgment of the District Court is affirmed. 





1898 ] Peck vs. Girard Fire & Marine Ins. Co. 


SUPREME COURT OF UTAH. 


ee 


PECK 
v8. 
GIRARD FIRE & MARINE INS. CO.* 


The plaintiff, a mortgagee, whose debt exceeded the loss, sued on an insur- 
ance policy between the defendant (the insurer) and the mortgagor, which 
provided, ‘‘ Loss, if any, payable to Peck as his interest may appear.” 
Held, That the suit was properly brought by the plaintiff alone. 


A deed, absolute in form, to secure a debt, is in effect a mortgage, and does 
not pass the title to the land. 


A mortgage of the property by the insured does not violate the following pro- 
hibition: ‘‘This policy * * * shallbe void * * * if any change, 
other than by the death of the insured, takes place in the interest or title 
* * * of the subject of the insurance, whether by legal process, judg- 
ment, voluntary act of the insured, or otherwise.” ‘The term ‘‘ change” 
means a transfer of interest or title, not an incumbrance simply. 


Ricwarps & Macmiian and A. E. Prarr, for Appellant. 
A. R. Heywoop and J. E. Baatey, for Respondent. 
Zane, C. J. 

This is an action on a policy executed by the defendant to Erastus 
Christofferson, insuring his house against fire,in the sum $1,000- 
The policy contained two provisions on which the defendant bases 
its defense. The language of the first is, ‘‘ Loss, if any, payable to 
Edwin A. Peck, mortgagee, as his interest may appear;” and the 
language of the second is, 

This policy * * * shall be void * * * ifany change, other than by 
the death of an insured, takes place in the interest, title, or possession of the 


subject of the insurance, * * * whether by legal process or judgment, 
or by voluntary act of the insured, or otherwise. 


The debt secured by the mortgage was $766.65. During the term 
of the insurance the property was damaged by fire in the sum of 
$692.50, and, upon a trial, judgment was rendered against the de- 
fendant for that amount, and for costs. The case is before us for 
review. 

The language of the provision first quoted amounts to an agree- 
ment by the defendant with Christofferson to pay the plaintiff, to 
the extent of the loss, if any, not exceeding $1,000, his mortgage 
debt. The defendant insists that the plaintiff could not sue alone; 
that the mortgagor should have united with him as plaintiff. We 
understand the weight of authority to be that a party may sue on a 
promise made, upon a sufficent consideration, to another, for his use 
and benefit. This court so held in the case of Thompson vs. Chees- 
man. When the mortgage debt exceeds the loss, the rule, as we 


* Decision rendered, Dec. 7,1897. Syllabus by the Court. 
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hold it, is that the mortgagee may recover the whole in his own 
name; but when the loss exceeds the debt the mortgagor and mort- 
gagee may unite as plaintiffs, or each may sue for his own share, 
unless by the terms of the policy the whole is payable to the mort- 
gagee: Palmer Sav. Bank vs. Insurance Co. of North America 
(Mass.); Maxcy vs. Insurance Co., 54 Minn., 272. 

The defendant also contends that Christofferson forfeited plain- 
tiff’s right to the loss by a conveyance of the property after the in- 
surance, and before the fire, to one Peterson, in violation of the 
second provision quoted. No change of possession was proven. 
The transaction relied upon as a conveyance consisted of a deed to 
the property, absolute in form, but in effect a mortgage, to secure 
the payment of $500. The deed did not pass the title. It simply 
created a lien on Christofferson’s title and interest in the property 
to secure the debt: Barry vs. Insurance Co., 110 N. Y., 1; Thomp- 
son vs. Cheesman, supra. The defendant urges that a change of in- 
terest was effected by the mortgage. Doubtless there is a conflict 
of authority as to the rule, but we are disposed to hold that such 
language, in a policy like this one, means a transfer of interest; that 
it does not mean an incumbrance merely. The title and interest of 
the mortgagor remain in him, subject to the incumbrance: Barry 
vs. Insurance Co., supra; Judge vs. Insurance Co., 132 Mass., 521; 
Insurance Co. vs. Spankneble, 52 Il)., 53; Richards, Ins. § 147. In 
the case of Barry vs. Insurance Co., the policy contained a condition 
similar to this one; and the insured had executed two deeds, absolute 
in form, subsequent to the insurance, to secure a debt. The court 
said: “It follows from these authorities that the legal position of 
Mrs. Sleight, as the owner of the property, was not changed or af- 
fected by the deeds referred to, and that such instruments did not 
bring the transaction within either the letter or the spirit of the 
contract. The interest of Mrs. Sleight in the property remained 
the same after as before the delivery. It is true that, through a 
course of legal proceedings, the title to the property might finally 
be acquired by some one, if the debt was not paid; but this would 
be equally true if Mrs. Sleight had given to Moloughney her note of 
hand for the debt, and it had been followed by judgment, and a sale 
of the land under execution.” Our conclusion is that this suit was 
properly brought by the plaintiff; that the deed of Christofferson, 
though absolute in form, was in effect a mortgage, and did not 
change, or transfer to Peterson, his interest in, or bis title to, the 
property, or violate the condition or prohibition relied upon, or 
forfeit plaintiff's right to the loss proven. Judgment affirmed. 

Bartch and Miner, JJ., concur. 





Germania Ins. Co. vs. Anderson. 


COURT OF CIVIL APPEALS OF TEXAS. 


GERMANIA INS. CO. 
v8. 


ANDERSON.* 


A carrier whose bills of lading for cotton exempted it from liability for loss 
by fire placed the cotton in the yards of a compress company, where it 
was destroyed by accidental fire. Held, That the carrier was entitled to 
recover on a policy insuring it against loss by fire on cotton for which it 
had issued bills of lading, ‘“‘ and for which they [it] shall be liable,” 
while in compress yards; the words quoted referring to liability in general. 


Leake, Henry & Reevesand Hoaserr & Orricr, for Plaintiff in Error. 
A. M. Carter, for Defendant in Error. 


Tartton, C. J. 
We adopt the conclusions of fact found by his honor. From 
them, among other matters, the following facts appear: The plain- 
tiff (defendant in error), Anderson, was the owner of a certain num- 
ber of bales of cotton. This cotton, in several lots, was shipped from 
points in Texas to Liverpool, England, upon foreign bills of lading, 


While in transit, it was delivered to Charles Dillingham, receiver of 
the Houston & Texas Central Railway Company, who accepted the 
benefits and assumed all of the liabilities growing out of the bills of 
lading. These contained a stipulation exempting the original car- 
riers and their connecting lines transporting the cotton from loss 
or damage occasioned thereto by fire. According to custom, this 
cotton was placed by Dillingham, the receiver, in the yards of the 
Ft. Worth Compress Company, for purposes of being compressed, 
While there it was damaged by fire, on September 24, 1892. The 
origin of the fire was purely accidental, and was not due to any 
negligence of the receiver of the Houston & Texas Central Railway 
Company or his employes. At the instance of Dillingham, the re- 
ceiver, the compress company took out upon the cotton the open 
policy of insurance herein sued on. The policy was taken out in 
the name of the receiver, as a condition upon which he would have 
the cotton compressed by the Ft. Worth Compress Company. The 
latter paid the premium on the policy. This insured the receiver 
against loss or damage by fire for the following described property, 
while located and contained as described herein, and not elsewhere 
to wit: ‘On cotton in bales for which bills of lading have been is- 
sued by their duly-authorized agents, and for which they shall be 


* Decision rendered, March 8, 1897. From Southwestern Reporter. 
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liable, while contained in compress yards, sheds, and platforms, and 
on board cars standing on compress tracks, situated on blocks 133 
and 134, Ft. Worth, Texas.” 

We think, under the foregoing facts, that the defendant in error, 
as assignee of the policy, properly recovered thereon. The argu- 
ment contesting liability runs thus: Under the terms of the policy, 
the insurer was not liable unless the carrier was liable. Under the 
terms of the bills of lading, the carrier was not liable for accidental 
fire, as in this instance. Therefore the plaintiff in error was not 
liable. The argument is unsound, and the minor proposition in- 
applicable to the clause of the policy relied upon. Conceding that 
the carrier was not liable for the consequences of accidental fire, 
does it follow that, under the terms of the bills of lading, it was not 
liable for any other reason? Let us change the verbiage without 
altering the meaning of the clause in the policy relied upon, and it 
will read thus: “This policy is issued on cotton in bales while con- 
tained in compress yards, sheds, and platforms, and on board of cars 
standing on compress tracks situated on blocks 133 and 134 Ft. 
Worth, Texas, and for which bills of lading have been issued by their 
duly-authorized agents, and for which they shall be liable,’—*“ for 
which they shall be liable,” not for fire only, but for any reason, as 
we interpret the language. Certainly the liability of the carrier for 
the cotton while in the compress yards did not whoily cease because 
of the stipulation exempting it from loss caused by fire alone. The 
construction as insisted upon by the insurer amounts to this: The 
insurer has issued a policy against loss by accidental fire. If, how- 
ever, a loss should accrue having its origin in accidental fire, the in- 
surer is not liable. Prior to the loss, however, the insurer has faith- 
fully accepted and appropriated the premiums. An interpretation 
of this character involves a contradiction, and leads to a result ab- 
surd and inequitable. Such an interpretation should be avoided. 
The plaintiff in error would attach too narrow a meaning to the lan- 
guage “for which they shall be liable.” As already indicated, the 
liability of the carrier for other than the excepted cause did not cease 
while the cotton was in the compress yards. 

The judgment is affirmel. 





1898. ] De Witt vs. Home Forum Benefit Order. 


SUPREME COURT OF WISCONSIN. 


DE WITT 
v8. 


HOME FORUM BENEFIT ORDER.* 


The secretary of the insurer knew that applicant had taken the Keeley 
treatment for the liquor habit before he was received into the association. 


Held, That this was a waiver of any conditions in so far as the use of liquor 
was implied in taking such treatment. 


BusHnett, Watkins & Moses, for Appellant. 
W. E. Howe, for Respondent. 
. Cassopay, C. J. 

This action is brought to recover $3,000 and interest, according to 
the terms of a certificate delivered by the defendant March 3, 1893, 
upon the life of Charles A. De Witt, who died March 16, 1894. 
The defense is to the effect that, contrary to the conditions 
contained in the application for such insurance, said De Witt 
was addicted to the habitual use of intoxicating liquors; that while 
under the influence of intoxicating liquors, and while intoxicated, 
he took his own life; that said De Witt falsely and fraudulently 
represented to the defendant, for the purpose of obtaining from 
it said certificate, that he had never had delirium tremens, that 
he did not use any malt or spirituous beverages, and had never 
used the same, except occasionally, and that he had never thereto- 
fore been other than a sober and temperate man. The medical 
examiner’s answers to questions relating to such matters were to 
the effect that De Witt did not then use any malt or spirituous bev- 
erages; that he had used them occasionally; that he had no reason 
to suppose that De Witt was then or had been other than a sober 
and temperate man, except as above stated; and that he considered 
De Witt a first-class risk. At the close of the trial, the jury re- 
turned a special verdict, to the effect that the defendant’s grand 
secretary, who took the application of De Witt for membership in 
said order, knew, before De Witt was received into membership, 
that he had taken the Keeley treatment for the liquor habit; that 
such answer of the medical examiner as to De Witt’s use of malt or 
spirituous beverages was a full, complete, and true answer; that, at 
the time said De Witt made such application, he did not use malt 
or spirituous beverages; that De Witt died in consequence of and 


* Decision rendered, Feb. 23, 1897. 
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as a direct result of the disease pneumonia; that said De Witt did 
not destroy his own life; that his death was not the direct result or 
consequence of wounds self-inflicted; that De Witt did not die in 
consequence of and as a direct result of the use of intoxicating 
liquors. From the judgment entered thereon in favor of the plaintiff 
for $3,277 damages, and $255.31 costs, the defendant brings this 
appeal. 

The evidence sustains the several findings of the jury. True, at 
the foot of such medical examiner’s statement is the following 
warranty :— 

I do hereby warrant that the answers as written to the above questions put 
by the medical examiner are full, complete, and true, and the same shall be 
made a part of the herein-referred application for membership, and that I am 


the person who signed theapplication on the opposite side, and was examined 
as above. Charles A. De Witt, Applicant. 


Nevertheless, the fact found by the jury to the effect that the de- 
fendant’s grand secretary, who took the application for membership, 
knew, before De Witt was received into membership, that he had 
taken the Keeley treatment for the liquor habit, was, under the re- 
peated rulings of this court, a waiver of the conditions contained in 
the application, so far as such use of liquor was implied in the taking 
of such treatment: Renier vs. Insurance Co., 74 Wis., 89, and cases 
there cited; Stanhilber vs. Insurance Co., 76 Wis., 285; Bourgeois 
vs. Insurance Co., 86 Wis., 402; Dick vs. Insurance Co., 92 Wis., 46; 
Dowling vs. Insurance Co., 92 Wis., 63; Goss vs. Insurance Co., 92 
Wis., 233. It necessarily follows that there was no error in admit- 
ting evidence to prove that the person who, on behalf of the de- 
fendant, took such application, had such knowledge. We are con- 
strained to hold that the court submitted to the jury all the 
material and controverted questions of fact involved in the case. 
The application for acontinuance, under the circumstances disclosed, 
was insufficient and properly denied. 

The judgment of the circuit court is affirmed. 





1898. ] Metropolitan Life Ins. Co. vs. McCormick. 


LOWER COURT DECISIONS. 
CANCELATION AND RECOVERY OF PREMIUM. 
Indiana Appellate Court. 


METROPOLITAN LIFE INSURANCE CO. 
v8. 


JOHN McCORMICK.* 


A wrongful cancelation of a life policy which contains no stipulations re- 
garding return of premiums does not entitle the insured to recover back 
the premiums paid. His remedy is to compel reinstatement, or an action 
for damages whose measure would be the cash surrender value of the 
policy. 

If, however, the risk had not attached, then such recovery could be had. 


In order to sustain an action for such recovery back of premiums, the com- 
plaint must show the terms of the contract,performance of its conditions, 
and a refusal of the other party to perform. 


Wuey, J. 

Appellee sued appellant to recover premiums paid on numerous 
life-insurance policies issued to appellee by appellant upon his life, 
and upon the life of members of his family. The complaint avers 
that, beginning in 1891, and up to and including May 22, 1893, ap- 
pellant issued to appellee eight separate policies, the premiums upon 
which were payable weekly; that he paid said premiums as they be- 
came due, up to July 20, 1895, and paid in all $200; that on said 20th 
of July, 1895, there was due upon all of said policies, as premiums, 
the sum of ninety-nine cents, which said sum was duly tendered to 
appellant through its proper officer, at its office in Indianapolis,Ind., 
but that appellant refused to accept and credit the same, and has 
ever since refused, wrongfully and without cause, to receive from 
appellee the premiums due on said policies, and declared said poli- 
cies void, and has lapsed and canceled the same. It is further 
averred that appellant still illegally and wrongfully withholds from 
appellee the amount so paid by himas premiums upon said policies; 
that demand has been made upon appellant for the return of all 
said premiums, and that it has refused to pay the same; and that, 
by reason of the illegal and wrongful forfeiture and cancelation of 
said policies, appellant became, and still is, indebted to appellee in 
the sum of $200, as and for money had and received for the use of 
appellee, to his damage, etc. The issues were joined by general 
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denial. Trial by the court resulted in a judgment for appellee in 
the sum of $197.71. 

In the court below, the sufficiency of the complaint was not chal- 
lenged by a demurrer, but it is called in question for the first time 
on appeal, by the assignment of error that it does not state facts 
sufficient to constitute a cause of action. It is insisted with great 
earnestness that the complaint omits the averment of a material and 
necessary fact essential to the existence of the cause of action at- 
tempted to be stated, and that for such omission the complaint is 
bad, and may be attacked for the first time in the appellate tribunal. 
The sufficiency of the complaint was not challenged below by a de- 
murrer, but the rule is well settled in this State that if the complaint 
omits to state a material fact essential to plaintiff's right of recov- 
ery, the question may be raised for the first time on appeal: Smith 
vs. Smith, 106 Ind., 43, 5 N. E., 411; Taylor vs. Johnson, 113 Ind., 164. 

The waterial fact which appellant claims was necessary to aver, 
and essential to appellee’s recovery, is that the complaint fails to 
allege any contract conferring upon appellee the right to recover 
the premiums paid by him in full. It is clearly apparent, from the 
averments of the complaint, that up to a certain date appellee paid 
all premiums on his several policies as they matured. On July 20, 
1895, when he tendered another payment, and all that was then due, 
the same was refused, and his policies declared forfeited; and, upon 
these facts, he charges in his complaint a cancellation or forfeiture 
of valid, existing policies, and seeks to recover the full amount of 
premiums paid without averring that his contract of insurance gave 
him this right. As to whether the policies contain a provision for 
the return of the premiums in case they are canceled, we are not 
advised, as a matter of fact, for they are not made parts of the com- 
plaint by exhibit, and there is no such averment, and the policies, 
we must assume contain no such provision. Conceding that the 
fault, if any, of the cancelation of the policies was appellant’s, 
and that the appellee performed all the conditions of his several 
contracts, the question presents itself, has he sought his proper 
remedy ? 

It seems to us that this inquiry must be answered in the negative. 
Here appellee seeks to recover all the money paid as premiums 
while the policies, as he avers, were valid and in full force. If bis 
policies were wrongfully canceled, then, in law, they are still in 
force, and he could require them, by proper proceedings, to be re- 
instated, or he could bring an action for damages; and, in such case, 
his measure of damages would be the cash surrender value of his 
policies. If appellee can recover, upon the theory of his complaint, 
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on what he avers were valid policies, then appellant would be re- 
quired to carry the several risks, from the time the several policies 
were issued up to the time of their alleged wrongful cancellation, 
without compensation. The several policies were issued upon the 
lives of appellant and members of his family. If death had inter- 
vened at any time prior to their alleged cancellation, appellant 
would have been liable, provided appellee had performed all of 
the conditions of the several contracts on his part. By the issuing 
of the policies and the payment of the premiums, appellant assumed 
the risks therein provided against. In other words, the risk has 
attached, and appellant had assumed them. There seems to be a 
well-defined distinction between cases where the risk has attached 
and where it has not attached. In the latter case all the pre- 
miums must be returned, and an action will lie for their recovery: 
Hawke vs. Insurance Co., 23 Grant, Ch. (Can.), 139; Jones vs. In- 
surance Co., 90 Tenn., 604; Joliffe vs. Insurance Co., 39 Wis., 111; 
Insurance Co. vs. Tomlinson, 125 Ind., 84; Clark vs. Insurance Co., 
2 Wood, C. & M., 472 Fed. Cas., No. 2,829. This rule is certainly 
grounded in sound reason. In such case the insurance company 
has not incurred ny risk, and hence is not entitled to any compen- 
sation. But where the risk has attached, and the company has as- 
sumed liability in case of loss, the rule must be different. It can- 
not be presumed that an insurance company can assume liability 
upon one of its policies, and, after carrying the risk for a certain 
period, be required. to refund all the premiums paid while, as in 
this case, as charged, the policies were in full force and valid, and 
the company refused to accept the payment of another premium 
when due, and canceled it. In each of the policies issued to ap- 
pellee by appellant, premiums were paid, and the risks attached. 
In Waters vs. Allen (5 Hill, 421), it was held that there could be no 
return of the premium where the policy attached, though only for 
a singlemoment. Mr. Bliss says: “ Where the policy has been void ab 
initio, orin any case, ‘where a premium has been paid, but the risk has 
not been run, whether this has been owing to the fault, pleasure, or 
will of the assured, or to any other cause, the premium shall be re- 
turned by the insurer. But if the risk has once commenced, there 
shall be no apportionment or return of the premium afterwards,’ ”— 
quoting Lord Mansfield in Tyril vs. Fletcher (Cowp. 668), Bliss Ins. 
(2d Ed.), p. 750, sec. 415, Mr. May says: “If a policy be void ab 
initio, or if the risk never attaches, and there is no actual fraud on 
the part of the insured, and the contract is not against good law or 
good morals, etc., he may recover back all the premiums he may 
have paid. * * * But, if the risk once attaches, the premium 
VoL, XXVII.—18. 
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is not apportionable.” May, Ins., sec. 567. In Clark vs. Insur- 
ance Co. (2 Wood C. & M., 472, at p. 493, Fed. Cas. No. 2,829), the 
court said: “If it (the policy) once attaches the premium is not to 
be restored, however short the time; certainly not the whole of 
the premium, and none unless it can be properly divided, and a 
part of the risk, as in some sea usages, can be considered as never 
having been incurred.” In Insurance Co. vs. Tomlinson (125 Ind., 
84, 25 N. E., 126), the court by Elliott, J., said: “The moment the 
risk attached, the premium paid was beyond recovery by the in- 
sured; his right is correspondent to his burden. He cannot get his 
money back, but he can enforce his contract.” The complaint avers 
that “the said defendant still illegally and wrongfully retains and 
withholds from the plaintiff the aforesaid sum of money paid by 
him to said defendant, as premiums upon said policies of insurance. 
And demand has been made by the plaintiff for the return to him of 
all of said premiums by it collected from said plaintiff, yet said de- 
fendant refuses and neglects to repay the same.” From the whole 
complaint, it is evident that the theory upon which it is drawn is 
for the recovery of money paid by appellee to appellant as premiums 
upon certain insurance policies. In Insurance Co. vs. Houser (111 
Ind., 266) (which was a second appeal), the court said: ‘ Thereis 
no evidence in the record of this case, as now presented, which 
proves, or tends to prove, that appellant ever had and received 
any money for the use and benefit of appellee, upon any account 
other than premiums paid upon a valid risk assumed by appellant 
upon the life of Louise Hesse. Under the law of this case, as de- 
clared by this court on the former appeal herein, such premiums so 
paid cannot be recovered back from the appellant as for money had 
and received.” In Insurance Co. vs. Houser (89 Ind., 258), the ac- 
tion was very similar to the one in hand. There an action was 
brought to recover the premiums paid on a policy of life insurance. 
The appellee had paid the annual premiums for a certain number of 
years, and, when another annual premium became due, appellee 
went to pay it to appellant’s agent at Terre Haute, but was unable 
to tind any one authorized to receive the money, and, on failure to 
pay, the policy was declared forfeited. The court by Elliot, J., said: 
“Tt is not easy to determine upon what theory the paragraph (4th 
par. of complaint) is constructed, but counsel on both sides treat it 
as a complaint for the recovery of the premiums paid by the ap- 
pellee. We do not think the paragraph good for any purpose, or 
upon any theory. There is no averment of performance of 
the conditions of the contract on the part of the assured; 
nor, indeed, is there any statement of the terms of the 
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conditions of the contract. For anything that appears, ap- 
pellant may have had an undoubted right to forfeit the policy. 
* * * Where a plaintiff grounds a right of action upon a breach 
of such a contract, he must show performance on his part, and a 
wrongful refusal or failure to perform on the part of his adversary. 
It is not enough to show non-performance, for there may be non- 
performance without a breach. In order to make a good complaint 
in such an action as this the plaintiff must show the terms and con- 
ditions of the contract, performance on his part, and a failure or 
refusal to perform on the part of the other party, constituting a 
breach of the contract. There is nothing in the complaint before 
us showing that the refusal to perform was not fully justified by the 
terms of the policy. The policy was valid inits inception, and there 
was for a time a risk; “and the general rule is that, where the risk 
attaches the premium cannot be recovered from the company: Bliss, 
Ins., 750; May, Ins., 567. Ifthere was a continuing, valid risk up to 
the time the last premium was tendered and refused, then the pre- 
miums previously paid cannot be recovered: May, Ins., 568, 569. 
If, however, the act of the appellant in declaring a forfeiture was 
wrongful, then there must be a remedy. We do not feel called 
upon to decide whether the remedy would be a reinstatement of the 
policy, or an action for its value, for the complaint is insufficient in 
any view that may be taken of the question.” Inline with the case 
from which we have just quoted is Day vs. Insurance Co., 45 Conn., 
480. In Insurance Co. vs. Houser, supra, the court suggests, but 
does not assume to decide, that the appellee might have had some 
other remedy. That the appellee in this case has a remedy, if he 
has been wronged by appellant’s acts, and he has performed all the 
conditions of the contract of insurance on his part, there can be no 
doubt. When a life policy has been duly issued, and is wrongfully 
canceled by the insurer, the insured may sue and recover for the 
present value of the policy, or he may tender the premiums as they 
become due, and recover the full amount of the policy on the death 
of the insured, or he may proceed in equity and have a decree sus- 
taining and declaring valid the contract of insurance: Day vs. Insur- 
ance Co., supra; Insurance Co. vs. Week, 9 Ill. App., 358; Clemmit 
vs. Insurance Co., 76 Va., 355. In Stanley vs. Insurance Co. (95 
Ind., 254), the court said: “If a policy is valid in its inception, then 
the company cannot be required to refund the premiums received 
although it may subsequentiy wrongfully attempt to declare a for- 
feiture.” We might cite numerous other cases from many of the 
States in harmony with the rule above announced, but it seems use- 
less to do so. We do not lose sight of the fact that in some of the 
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States a different rule prevails, but the great weight of the authori- 
ties is in consonance with the cases above cited. Here there is no 
averment that appellee performed all of the conditions of the sev- 
eral policies issued to him by appellant. The complaint avers that 
said policies provided for certain premiums to be paid weekly, and 
this is the only condition which he performed. There may have 
been, and doubtless were, numerous conditions to be performed by 
him. As was said in Insurance Co. vs. Houser, supra, to make his 
complaint good it was necessary for him to aver the terms and con- 
ditions of his contracts, that he performed all of the terms on his 
part, and that appellant failed or refused to perform all the condi- 
tions on its part; such failure or refusal constituting a breach of the 
contracts. The complaint, in our judgment, does not state facts 
sufficient to constitute a cause of action. The record presents, and 
counsel have argued, other questions; but, as the complaint does 
not state a cause of action, it is unnecessary for us to consider them. 
Judgment reversed. 


MULTIFARIOUS LITIGATION IN CASE OF ARBITRATION. 
Chancery Court of New Jersey. 


AMERICAN CENTRAL INS. CO. Er Au. 
v8. 
GERHARDT W. I. LANDAU.* 


Property insured in nine corporations and several Lloyds’, under policies in 
which the items were often but partially concurrent, was burned. The 
parties, in accord with policy stipulations, agreed to arbitrate as to the 
amount of loss, and an award was made in accord with the agreement, 
which the insured refused to accept, and began separate suits against the 
various insurers. 

Held, That the agreement to arbitrate was valid and should be upheld. 

Held, That where it appeared that the parties might not be able to determine 
the exact amount which they should deposit in court, and a single action 
would determine the main question at issue, while such suits will unnec- 
essarily harass the complainants, a demurrer to a bill to enforce such 
multifarious litigation will be overruled. 


E. M. Cor and Micuart H. Carpoza, for Complainant. 
Evaene Stevenson, for Demurrant. 
Pirney, V. C. 
The bill is filed by nine corporations and twenty-three natural 
persons to enjoin nine suits already commenced against the corpor- 


*Decision rendered, December, 1897. 
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ation, and twenty-three others threatened against the individual 
natural persons, based on policies of insurance underwritten by the 
complainants to the defendant upon a silk plant consisting of ma- 
chinery, etc., in the city of Paterson. The twenty-three natural 
persons underwrote a single policy under the name of The Traders’ 
Fire Lloyds, of New York City. 

The ground of the demurrer is want of general equity and multi- 
fariousness, and that the complainants have an adequate remedy by 
way of defense at law. 

Briefly stated, the bill sets out that the nine corporation com- 
plainants, and the twenty-three natural persons (constituting the 
Traders’ Fire Lloyds’, of New York City), insured the property in 
question, and that there were also two other policies underwritten 
upon it, one by a corporation known as The Buffalo Insurance Com- 
pany, and another by an association of underwriters known as The 
Manufacturers’ Lloyds, consisting of twenty-five natural persons; 
making twelve policies in all. That all the policies did not cover 
all the property; that it was contained in three different buildings, 
and some of the policies covered the property in one building, and 
some that in another, and some covered property in all the build- 
ings. But, as I read the schedules, it is not quite certain that any 
one covered all the property. 

That each policy contained the following provision :— 

That the underwriters or insurers shall not be liable under the policy for a 
greater proportion of any loss on the described property, or for loss by or ex- 
pense of removal from premises endangered by fire, than the amount hereby 
insured shall bear to the whole insurance, whether valid or not, or by solvent 
or insolvent insurers, covering such property. 

And also the following clause :— 

That in the event of disagreement as to the amount of loss, the same shall 
be ascertained by two competent and disinterested appraisers, the insured 
and the insurer each selecting one, and the two so chosen shall first select a 
competent and disinterested umpire; that the appraisers together shall then 
estimate and appraise the loss, stating separately sound value and damage, 
and failing-to agree shall submit their differences to the umpire, and the award 
in writing of any two shall determine the amount of such loss. 

The bill further sets out an injury to the property by fire in May, 
1895; that the complainants and the other underwriters being un- 
able to agree with the defendant as to the extent of the loss, entered 
into a joint or consolidated written agreement for appraisal, in ac- 
cordance with the terms of the arbitration clause just cited. This 
document is set out in full as a schedule to the bill, of which, by 
proper averment, it is made a part. It consists, first, of several 
sheets, each giving a separate description of the property found in 
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one or more of the original policies. Then comes the agreement 
itself, which also contains a general description of the property and 
its location. The terms of the agreement will be mentioned pres- 
entiy. Annexed to the agreement is the oath of the appraisers and 
umpire, and then a detailed list of each piece or kind of property, 
with the number of each. This consists of eight sheets of lists of 
property contained in seven rooms. Opposite each article is put 
down a sum of money as a sound price, and then opposite this again 
is the amount of damage, making two columns, one of sound price 
and one of damage. The total sound value is $14,205.01, and the 
total damage is $5,936.90. 

The document itself provides that the defendant of the first part 
and the Palatine Insurance Company, one of the complainants, and 
the several other insurance companies interested of the second part, 
do agree “that Frank Atherton and Edward S. Winchester, they first 
selecting a competent and disinterested umpire, to whom they shall 
submit their differences in case of failure to agree, shall estimate 
and appraise the loss and damage by fire of May 7, 1895, to the 
property of G. W. I. Landau as mentioned herein or specitied in 
schedule annexed, stating separately sound value and damage, which 
estimate and appraisal by them, or two of them, in writing hereon, 
shall determine the amount of such loss and damage, it being un- 
derstood that this agreement isof binding effect only as regards the 
sound value and damage of the said property, and does not in any 
respect waive any of the conditions of the insurance policy.” 

Then follows a schedule and general description of the property. 
And then follows this:— 


It is expressly understood and agreed that the said appraisers are to con- 
sider the age, condition, and location of said property previous to said fire, 
and shall make a proper deduction for depreciation and difference between 
the value of like property replaced new and the property mentioned. Dated 
New York, this 19th day of September, 1895. 


It is signed by the complainants severally, either in person or by 
agent, and also by the Buffalo Insurance Company, but not by the 
Manufacturers’ Lloyds. 

The award is signed by two—by Edward S. Winchester, as ap- 
praiser, and Charles H. Manning, as umpire,—who joined in taking 
the oath, and estimates the damage at $5,936.90. 

The bill proceeds to state that this award was accepted by the 
complainants, and that they immediately offered to pay the sum 
awarded to Mr. Landau, but that he refused to accept it, and waived 


a formal tender of the amount, and then commenced the suits above 
mentioned. 
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Upon the case made by the bill, the award and payment or tender 
under it, seems to be a perfect bar to the defendant’s action at law. 
The agreement is one substantially in accordance with the terms of 
the provision for that purpose found in the several policies. It was 
entered into voluntarily by the defendant. The appraisers seem to 
have acted strictly in accordance with the terms of the submission. 
They chose an umpire, and all were sworn. Then the two original 
arbitrators were unable to agree, and they called the umpire in, and 
they appear to have placed a sound value upon each item, and fixed 
the loss and injury by the fire on each item. 

The complainants’ case is that the award is a valid and binding 
award on the defendant, and it must be treated as such for present 
purposes. In short, it must be treated as a final determination by 
the several parties of the extent of the entire loss suffered by the 
defendant; and a payment or tender of the amount by the com- 
plainants to the defendant must be held to be a bar to an action at 
law against them directly and severally on their several policies. 

It is to be observed that no question can be raised here as to the 
validity of the clause providing for this mode of ascertainment of the 
question of the quantum of loss. Such question can only be raised 
when one or the other of the parties has refused to join in a pro- 
ceeding under that clause. But if the clause were subjected to that 
test, its validity seems well established by authority: Wolf vs. Insur- 
ance Co., 21 Vr., 453. But here the parties have voluntarily sub- 
mitted the question to arbitration, and the award, on its face, is 
quite valid and binding, without the aid of the contractual clause 
found in the policy. The only value of that clause is to show that 
the proceeding was an ordinary and proper one, and to explain the 
verbiage of the award. 

The first question is whether it constitutes such a defense as can 
be readily availed of by the several complainants as a defense in a 
court of law to the several actions brought against them. It seems 
to me that each complainant, in order to avail himself of such de- 
fense, must either pay the whole sum awarded into court, or, at 
his peril, take the risk of ascertaining in advance the precise sum 
which is his share of the whole to pay under the terms of the sev- 
eral policies, and pay that sum into court. If he fails to pay into 
court the precise amount which a jury may find to be his share, he 
will be subjected to costs upon a recovery of that precise amount. 
And this state of facts applies to each of the thirty-three suits al- 
ready brought, or threatened to be brought. 

It was suggested by the counsel for the demurrant that one pay- 
ment into court would be sufficient; that the person first sued should 
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pay the whole amount of the award into court, and then that pay- 
ment will inure to the benefit of all the others, and that the court of 
law will not require more than one payment. The bill states that 
the suits were all brought in one court, to wit, the Circuit Court of 
the County of Passaic. Hence, it is, perhaps, to be presumed that 
the Circuit Court might make such an order. But the question is 
whether it is obliged to do it or not, ex debito justitie; and I am 
not sure that it is. Again, in this connection, another question 
arises. The tender of the whole loss was made by the complainants 
combined. Can, then, each of the complainants avail itself, or him- 
self, of such a tender to support a plea at law of tender of a smaller 
amount, being the share properly due from him? 

No doubt these complainants (although it is not so alleged in the 
bill) have arranged among themselves as to how this payment shall 
be divided among them under the very peculiar state of facts here 
existing. And they may have done this arbitrarily, and not on 
principle, in order to avoid expense. Or, it may be, that they are 
not agreed upon such division, but are content to make up a pool 
to pay the amount, and then quarrel among themselves hereafter, 
as to the proper adjustment of contribution. It is well known that 
there is a class of gentlemen who are known as insurance adjusters, 
and who make it their business to adjust such matters. But they 
may agree, or they may disagree, and the result would be a litiga- 
tion, in which the defendant has no interest whatever, and should 
be content if he gets the precise amount which is due him. 

Now, it seems to me, that the only safe way for the several com- 
plainants to avail themselves of their several defenses to the several 
actions will be by settling in advance among themselves the precise 
amount that shall be paid by each, and by each paying that amount 
into court in the particular suit against each. Having done that, 
however, they will be met with the right of the plaintiff in the action 
at law to contend that that partition or adjustment so made between 
the companies is not the true one, and submit it over again in each 
particular case to the jury in that case. And here opens before us 
the real difficulty on this part of the case. If the plaintiff is to have 
thirty-three actions against the thirty-thyee parties, or, consolidating 
the Traders’ Lloyds, if he is to have ten different actions against ten 
different parties, before ten different juries, the finding of the jury 
in one case will not, in the absence of stipulation, bind the parties 
or the jury in another case; and the sum total of the ten verdicts, 
though made upon the basis of the validity of the award and the 
total amount of damage, may vary from the actual amount. 
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In answer to this view it is urged that the proportion which each 
of the underwriters should bear is fixed by the terms of the policy, so 
that it is only necessary to do a single sum in arithmetic to ascertain 
the amount chargeable against each. This would be so if each pol- 
icy covered precisely the same property; but such is not the case. 
Some of the policies do not cover all the property, and those that do 
not cover all the property do not in themselves cover the same prop- 
erty; but there is what may be called a double or triple overlapping, 
and to ascertain the share of each one will require the ascertainment 
of the amount of other insurance upon the particular property cov- 
ered by the particular policy, and then the proportions will, after 
all, have to be adjusted by taking into consideration the amount and 
value of property not covered by the particular policy included in 
other policies covering that property. This view presents a very 
complicated state of things, which, as I said, forms a problem for an 
experienced insurance adjuster, and is one very difficult for a jury 
to deal with. 

I am satisfied from an examination of the schedules of property 
covered by each policy that it will be very difficult for the complain- 
ants to maintain their several defenses at law, and that they ought 
not to be subjected to the expense and risk of that attempt. 

The further question arises at once, cui bono, of what use are 
these several suits at law, brought to recover a fixed sum of money 
which the parties owing are willing to pay at once? Is it equitable 
for the defendant to bring so many suits? 

The case would be different if the complainants had not waived, 
as between themselves and the defendant, the settlement of the rel- 
ative liabilities between themselves, and agreed in some way in 
making up the money to pay the defendant at once. 

Of course it is supposable that the object of the defendant in 
bringing these actions at law is to ask the court to hold that the 
award is not valid or binding upon him, and is, for some reason or 
other, void. But that mere supposition cannot be taken into ac- 
count in this connection, on demurrer, where, as I have said, we 
must proceed upon the basis that the award is binding and fixed 
absolutely as between the parties, the damages to the property cov- 
ered by the policies, and, as a result, fixes absolutely the measure of 
damages against the complainants in favor of the defendant. 

It is impossible at this stage of the cause to anticipate that the 
defendant may, by his answer and proofs, show some good reason 
why he should be permitted to go into a court of law, and before a 
jury, to contest this award. When he can show a good reason for 
such course this court will, as a matter of course, permit him to 
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pursue it, under such restrictions as will protect the complainants 
from unnecessary costs and litigation. In the present state of the 
case, however, it seems highly inequitable for the defendant to re- 
sort to his strict legal right to bring thirty-three suits at law to 
collect a sum of money which is not in dispute, and which has been 
tendered to him, and to compel thirty-three defendants to incur the 
risk and expense of making distinct defenses which, even successful 
on the general question, may still be so far unsuccessful in the mat- 
ter of tender and payment into court as to subject them to liability 
to pay costs. Besides, in these days, the mere matter of taxable 
costs does not indemnify for the labor and expense of conducting a 
law suit. For all these reasons it seems to me that the course taken 
by the defendant is inequitable and oppressive. 

It is said, in answer to this, that it is no more so than what occurs 
every day in actions on policies of insurance. But it is a well-known 
fact that it is quite usual, where there are several policies of insur- 
ance upon a piece of property which is destroyed or injured by fire, 
and a dispute arises either upon the general question of liability or 
upon the extent of the loss, for the parties to agree among them- 
selves that one action shall be brought to trial and the liability and 
its extent on the other policies shall stand or fall by that one action. 
In point of experience, so far as I know, the pressing of so many 
actions at once is not common. Such practical consolidation was, I 
believe, the common practice in England under the old Lloyd poli- 
cies. It does not appear in this case whether any attempt has been 
made to save litigation in this respect by making any offer of an ar- 
rangement of that sort, and the maxim must apply that, “ What 
does not appear, does not exist.” It may be that the defendant by 
his answer will show, as I have said, that he only proposes to bring 
one action to trial in order to test the validity of the award, 
based upon some ground which does not appear in the complain- 
ant’s bill. 

There is still another reason that strikes me as having some force, 
and which intensifies the inequitable position of the defendant, or 
rather eliminates the objection for multifariousness which was urged 
by him, and that is, that there has been in this case a quasi volun- 
tary consolidation of the causes of action by the entering into the 
joint arbitration agreement with all the complainants. This was 
undoubtedly done to save the trouble and expense of ten or eleven 
different arbitrations, and also the extreme difficulty and expense of 
ascertaining the precise amount for which each one was liable. 

Upon the whole case I think the bill discloses equity, and that the 
demurrer must be overruled. 
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This result seems to be sustained by authority. The right of sev- 
eral individuals interested in a single question to combine in an 
action in equity to establish their right in order to save multi- 
. plicity of actions is recognized by the text-writers. Kerr on In- 
junctions, p. 135, where the learned author uses this language: “ In 
cases where there is one general common right to be established 
against several or a number of distinct persons, whether one person 
claims or defends a right against many, or many claim or defend a 
right against one, a court of equity will interpose in order to pre- 
vent multiplicity of suits, and instead of suffering parties to be har- 
assed by a number of separate suits, each of which only decide the 
particular right in question between the plaintiff and the defendant 
to it, it will at once determine the right by a decree, having previ- 
ously, if necessary, directed an issue for its information. It is no 
objection to the bill that the plaintiffs may each claim a right 
against one defendant, or several defendants may each have a right 
to make a separate defense against the claim of one plaintiff, pro- 
vided there be only one general question to be settled which per- 
vades the whole. It is enough that there is one general question as 
between the one plaintiff and the several defendants, or the one 
defendant and the several plaintiffs.” 

And in Adams on Ejectment, p. 199, the doctrine is thus stated: 
“Bills of peace of the first class are those where the same right is 
claimed by or against a numerous body; as, for example, where a 
parson claims tithes against his parishioners, or the parishioners 
allege a modus against the parson; where the lord of a manor 
claims a right against the tenants, or the tenants claim a common 
right against the lord; or where the owner of an ancient mill 
claims service to his mill from all the tenants of a particular district. 
In all these cases, the only form of procedure at common law 
would be that of a separate action by or against each parishioner 
or tenant, which would only be binding as between the immediate 
parties, and would leave the general right still open to litigation. 
In order to remedy this evil a suit may be sustained by the Court of 
Chancery, in which all parties may be joined, either individually or 
as represented by an adequate number. If any question of right 
be really in dispute, it will be referred to the decision of a court of 
law, and when the general right has been fairly ascertained, an in- 
junction will be granted against further litigation. If particular in- 
dividuals have special grounds of action, those claims will be left 
untouched. 

And Professor Pomeroy, in his treatise on equity, §§ 244, et 
seq., in dealing with the jurisdiction of the court to prevent multi- 
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plicity of suits, enumerates four classes of cases, the third of which 
he states thus: ‘“ Where a number of persons have separate and in- 
dividual claims and rights of action against the same party, A, but 
all arise from some common cause, are governed by the same legal 
rule, and involve similar facts, and the whole matter might be 
settled in a single suit brought by all these persons uniting as co- 
plaintiffs, or one of the persons suing on behalf of the others, or 
even by one person suing for himself alone. The case of several 
owners of distinct parcels of land upon which the same illegal as- 
sessment or tax has been laid is an example of this class.” And hg 
shows by an elaborate examination of authorities (§§ 264-269) 
that the jurisdiction of the court in such case has frequently been 
invoked and exercised, and is well established. 

Among the numerous decided cases I refer to the following: 
Rowe and others vs. The Bishop of Exeter, Bunbury, p. 57; a bill 
to establish a modus. Powell and others vs. The Earl of Powis, 1 
Y. & J., 159; a bill by numerous freehold tenants of a lordship, 
having rights of common for their cattle, and of turbary and estov- 
ers to establish their right, and to enjoin numerous actions of tres- 
pass brought against them individually. Kensington and others vs- 
White and others (3 Price, p. 154), a bill by numerous individual 
underwriters upon the same risks against the insured, for special 
relief. Mills vs. Campbell, 2 Young & Coll. Excheq. in Eq., 389; a 
similar bill. Irving and others vs. Viana, McClell. & Y., 563; a sim- 
lar bill. Falls of Neuse Manufacturing Co. vs. The Georgia Home 
Ins. Co. and others(26 Fed. R., p.1); before two Federal Judges. In 
that case several actions at law had been brought by the plaintiff 
against several insurance companies in the Federal Court, and the 
insurance companies moved to consolidate the suits and transfer 
them to the equity docket, and to allow the defendants to set up in 
equity a defense common to all; andit wassoordered. Osborne and 
others vs. Wisconsin Central R.R. Co. (43 Fed. R., 824), before Mr. 
Justice Harlan (S.C. U. S.), and Circuit Judge Bunn, a suit by 
divers land owners, owning severally, different tracts of land all de- 
pending upon the same title, against the railroad company, which 
had appropriated by one proceeding the lands of each. Lovett vs. 
Prentis (34 Fed. R., 459), substantially the same case as the last. 
In the same direction is Fuller vs. The Detroit Fire & Marine Ins. 
Co., 36 Fed. R., 469; Pennefeather vs. Baltimore Steam Packet Co., 
58 Fed. R., 481, a case of marine insurance; Cadogan vs. Brown, 120 
Mass., 493. 

The disposition of this court to uphold this kind of jurisdiction is 
manifested by rule 132, promulgated by Chancellor Zabriskie, who 
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was incited thereto by feeling constrained to refuse a consolidation 
of several suits in equity to abate the same mill-dam: Carlisle vs- 
Cooper, 3 C. E. G., 241 (not reported on that point). 

Another ground of jurisdiction claimed by the complainants is 
that they are entitled to a discovery as to the amount paid in set- 
tlement of claims for damages to this property by the Buffalo 
Insurance Company and the Traders’ Lloyds, there being an allega- 
tion that a settlement had been made with those persons, and that 
they had withdrawn from the syndicate. I do not find it necessary 
to express any opinion as to whether that part of the bill strength- 
ens the jurisdiction of this court or not. I am inclined to think 
that it does not. 

It is urged against it by the defendant that it is no affair of the 
complainants whether or not the underwriters in those two policies 
’ have paid anything or not, since the liability of the complainants is 
confined to a certain amount against each, and if the defendant has 
received from those insurers more than what their share may appear 
to be on a final settlement between the defendant and the complain- 
ants, the complainants will not be entitled to any credit therefor. I 
am inclined to think that the defendant is right in this contention, 
but will express no opinion upon it. But if that position be true, 
it still, in my view, is not necessarily unimportant to the complain- 
ants to know that such payment has been actually made to this de- 
fendant. For it must be observed that the award, made by the 
action of all the parties hereto, ascertained the total amount of dam- 
ages suffered by the defendant, and that the complainants have 
tendered that whole sum to the defendant, and of course must, in 
practice, stand by that tender, and on a proper application must 
pay that.money into court. But such payment into court will be 
subject to a proper reduction for the share thereof which should be 
paid by the two insurance companies just named, ‘if they have 
paid it. And it follows that the fact and amount of such payment 
is important, in order that it may be known whether it is or is not 
sufficient to cover their share of the obligation. 

I will advise that the demurrer be overruled, with costs. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


BENEVOLENT Socrery—DeEsIGNATION OF BENEFICIARY. 


The Supreme Court of Wisconsin in the case of Shyrock vs. Shy- 
rock, decided March 17, 1897, furnished the following syllabus :— 


A mutual benefit association, whose declared object is ‘to give moral and 
material aid to its members by assisting them in business,” etc., and ‘‘ to 
establish a benefit fund, from which not exceeding $3,000 shall be paid at the 
death of a member, to whomsoever he shall designate, or, if a legatee be not 
mentioned, then to the heirs at law of the deceased,” in the year 1881 issued 
a certificate of membership to one S. Said certificate is in form similar to 
those in common use by associations of like character, with the exception of 
the beneficiary clause, viz.: ‘‘It is my will that the benefit fund named in 
this certificate be paid to , legal heirs, subject to revocation or assign- 
ment at pleasure, on presentation of this certificate to the supreme secretary,” 
etc. The insured about ten years previous to his death, which occurred in the 
year 1892, intending to make provision for his parents, indorsed said certifi- 
eate as follows: ‘*Two thousand dollars of this policy to be paid to my 
father and mother, if living at the time of my death. [Signed] W. B.S.” 
In a proceeding by the widow and daughter of the insured, against his father 
and mother, to determine the rights of the parties with respect to the fund 
realized upon said certificate, held: (1) The act of the insured in directing 
payment to his father and mother was an original designation, and not a 
change of beneficiaries, within the meaning of the certificate and laws of the 
association: Hanson vs. Association, 59 Minn., 123. (2) Viewing said trans- 
actions as a change of beneficiaries, it sufficiently answers the requirements 
of the certificate and by-laws in that regard. (3) If it was necessary to pre- 
sent the certificate to the supreme secretary as a condition precedent to the 
right of the insured to designate his parents as beneficiaries thereunder, such 
presentation will be presumed from the designation actually made, accom- 
panied by an intention to provide for the beneficiaries named, and the sub- 
sequent payment by the insured during his lifetime of assessments for their 
benefit. 


AccipeNt —DrownineG as A VoLunTARY Exposure. 


In the case of United States Mutual Accident Association vs. 
Hubbell, Supreme Court of Ohio, decided June 8th, 1897, the sylla- 
bus of the court was as follows:— 
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Death caused by accidental drowning is death ‘‘through external, violent, 
and accidental means,” within the meaning of the stipulation of an accident 
policy which gives indemnity against death by such means. 

The term ‘‘ voluntary exposure to unnecessary danger,” in an accident pol- 
icy, does not embrace every exposure of the assured that might have been 
avoided by the exercise of due care on his part. It relates to dangers of a 
substantial character, of which the assured at the time had knowledge, and 
to which he purposely and consciously exposed himself, intending at the time 
to assume all the risks. 

And where a traveling salesman, who holds an accident policy issued to 
him as such salesman, is confronted, while in pursuit of his business, with 
possible danger because of a slough in a public road on his regular line of 
travel, over which he has passed twice a year for 13 years, and makes inquiry 
of other men living in the vicinity as to the existence of danger at the time, 
and receives opinions, some expressing fears of danger, and others to the con- 
trary, and acting on his own judgment, formed from such opinions and from 
his previous knowledge, and from appearances at the time, in good faith con- 
cludes that there is no danger to his life in crossing, and attempts to cross, 
and is accidentally drowned, such attempt is not a “ voluntary exposure to 
unnecessary danger,” within the meaning of the policy. 


Action—AGENCY—J UDGMENT. 


The Supreme Court of Nebraska, in the case of Bankers’ Life 
Ins. Co. vs. Robins et al., decided Dec. 9, 1897, furnished the fol- 
lowing syllabus:— 


1. A cause of action, or some part thereof, on a life-insurance policy, arises, 
within the meaning of section 55 of the Code of Civil Procedure, in the county 
where the insured died. 

2. A life-insurance company, created under the laws of this State, is situ- 
ated, within the meaning of section 55 of the Code of Civil Procedure, in any 
county in the State in which it maintains an agent or servant engaged in 
transacting the business for which it exists. 

3. Whether the relation of principal and agent exists between two parties 
is generally a question of fact, and, while it is not necessary to prove an ex- 
press contract between the parties to establish such relation, either that must 
be done, or the conduct of the parties must be such that the relation may be 
inferred therefrom. 

4. Section 8, c. 16, Comp. St., declares what conduct on the part of a per- 
son shall be conclusive evidence of the fact that he is an agent of a foreign 
insurance company. The section has no application to an agent of an insur- 
ance company created under the laws of this State. 

5. The fact that a bank collects and remits to a domestic insurance com- 
pany premiums due from its policyholders, but transacts, and is authorized to 
transact, no other business for the insurance company, is not evidence which 
will, of itself, sustain a finding that such bank is the agent of such insurance 
company, within the meaning of section 74 of the Code of Civil Procedure. 

6. A party against whom a judgment has been rendered by default, which 
judgment is void for want of jurisdiction over the person of the defendant, is 
not entitled to an injunction to restrain the enforcement of such judgment 
unless he makes it appear both from his pleadings and proof (1) that he has a 
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meritorious defense to the cause of action on which the judgment is based, 
(2) that he has no adequate remedy at law, and (3) that his plight is in no 
wise attributable to his own neglect. 

7. An adequate remedy at law within said rule is one that is as practical 
and efficient to the ends of justice and its prompt administration as the remedy 
in equity. 

8. The remedies at law available to the appellant, the adequacy of such 
remedies, and whether the plight of appellant was due to his own negligence, 
discussed in the opinion. 


Broker DErFInebD. 


One not licensed as a broker in Massachusetts, but engaged in 
negotiating insurances, went to a licensed agent and contracted, for 
a compensation, to inform him of certain parties whom he knew to 
be desirous of insurance, and acting on such knowledge the insur- 
ance was secured. It was held by the Supreme Court of Massachu- 
setts in Pratt vs. Burden, decided June 15, 1897, that he acted as a 
broker in violation of the statute defining as a broker any party 
who for compensation acts or aids in any manner in negotiating 
insurances for a person other than himself, not being a duly ap- 
pointed officer or agent of the company, and that there could be no 
recovery on the contract. 


InsuRABLE AGE. 


The Court of Appeals of Kansas, N. D., in the case of Brenner vs. 
Kansas Mutual Life Association, decided Dec. 18, 1897, furnished 
the following syllabus :-— 

1. A mutual life association organized under the provisions of article 3, c. 
50a, Gen. St. 1889, has no authority to insure the life of a person who is above 
sixty years of age. 

2. A policy issued by such an association upon the life of a person more than 
sixty years old is ultra vires and void. 





Easley vs. New Zealand Ins. Co. 


SUPREME COURT OF IDAHO. 


—_—_———- 


EASLEY 
v8. 
NEW ZEALAND INS. CO.* 


E. made application for insurance upon certain buildings, receiving from the 
agent a receipt, which is in the following words: ‘‘ Received of R. A. 
Easley an application for insurance by the New Zealand Insurance Co., 
of Auckland, New Zealand, subject to approval by C. H. Colby, manager, 
against fire and lightning on property to the amount of $500, all for the 
term of one year, and one note payable on the Ist of August, 1893, and on 
the day of , 189-, respectively ; also $15 in cash,—all to be 
returned if policy is not issued. Dated June 22, 1893. [Signed] J. A. 
Hays, Agent.” ‘If policy is not received within thirty days from date 
of this receipt, report that fact to C. H. Colby, Manager, Masonic Temple, 
Denver, Colorado.” On the 20th of July, 1893, said manager notified its 
agent by letter that the company declined the risk, returning to him the 
application and premium. Plaintiff testified that he never received either 
the application or the premium, nor never notified the manager of the 
nonreceipt of the policy. The property was destroyed by fire on August 
28, 1893. Held, That the nonreceipt by plaintiff of the application and 
the premium did not convert the receipt given by the agent into a contract 
of insurance. 


S. H. Hays and Henry Z. Jonnson, for Appellant. 
A. A. Fraser and Texas Anaex, for Respondent. 


Huston, J. 

On the 22d day of June, 1893; one J. A. Hays, representing the de- 
fendant company, received from the plaintiff an application for in- 
surance on certain property situate in the town of Glenn’s Ferry, 
Elmore County, Idaho. No policy of insurance was at the time 
issued, but the agent gave to the plaintiff a receipt in the following 
words :— 

Received of R. A. Easley an application for insurance by the New Zealand 
Insurance Company, of Auckland, New Zealand, subject to approval by C. H. 
Colby, manager, against fire and lightning on property to the amount of 
$500.00, all for the term of one year, and one note payable on the Ist of August, 
1893, and on the day of , 189-, respectively ; also $15 in cash,—all to 
be returned if policy is not issued. Dated June 22, 1893. [Signed] J. A. 
Hays, Agent. 

If policy is not received within thirty days from the date of this receipt re- 
port that fact to C. H. Colby, Manager, Masonic Temple, Denver, Colorado. 

No policy was ever issued by the company. On the 28th day of 
August, 1893, plaintiff sent telegram to C. H. Colby, manager, as 
aforesaid, advising him of the destruction of the property by fire, to 
which telegram plaintiff testifies he received the following reply :— 

VoL. XXVII.—19. 
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Mr. R. A. Easley, Glenn’s Ferry, Idaho—Dear Sir: Replying to your tele- 
gram of this date, will say that we have no record of any policy issued to 
you. We have written Mr. Hays, of Boise City, to get information iu regard 
to the matter. If he took your application of insurance, we never received it, 
and we have no such name on our books. Very truly yours, C. H. Colby, 
Manager. 

Proof of loss was made, and payment refused, whereupon this 
action was brought to recover the sum for which insurance was 
applied for. 

Upon the trial the plaintiff testified as follows: “Mr. Hays came 
to my place of business, and wanted to take an application for in- 
surance on my place against fire and lightning. Said he would in- 
sure me for $500 per year for $29.50 in the New Zealand Fire Insur- 
ance Company, of Auckland, New Zealand. I told him he could 
write the application. He did so,andI paid him $15 cash, and gave 
him my note for $14.50, due the 1st of August. He gave me a re- 
ceipt.” See Supra. Plaintiff testified further: “I never received a 
letter from C. H. Colby, Denver, Colorado, bearing date July 20, 
1893, wherein he declined to write my policy. I never got a letter 
from Bliss, of Boise City, returning the application and note.” On 
the part of the defendant, C. H. Colby, manager of the defendant 
company for Colorado, Utah, and Idaho, testified: That he received 
the application for insurance of plaintiff through William M. Bliss, 
the representative of the company at Boise City. That on the 20th 
day of July, 1893, he sent the following letter to the plaintiff at 
Boise City, Idaho:— 

July 20, 1893. R.A. Easley, Glenn’s Ferry, Idaho—Dear Sir: We are in 
receipt of your application for insurance through Agent Bliss, of Boise City, 
“which we decline to write, and this day return the note and application to 
you. We do not take notes on premiums on mercantile risks. Besides, the 
hazard is too great. We prefer not to write it. Truly yours, C. H. Colby. 

The said witness further testified, in answer to the question by the 
counsel of plaintiff, “ What did you do with the letter?” “Put it 
into the mail box,— United States mail box. I sent it in a return 
envelope like this: ‘In ten days return to Charles H. Colby, Man- 
ager Denver Branch, New Zealand Insurance Company, Room 35, 
Masonic Temple, Denver, Col.’ I never received it back. It was 
copied in that letter-book at page 342. Q. Did you mail this your- 
self? A. I can’t swear that I did. I paid the postage. In the 
course of business in my office I employ several clerks. I cannot do 
it all myself, but I dictate my letters to a stenographer. She writes 
them out, brings them to me to sign, then they are copied. Indi- 
vidually I could not swear that I mailed that particular letter. I 
sign the letters, and put them in the envelopes, and seal them up, 
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and it is my usual custom the last thing to deposit those letters in the 
mail box,—in the United States mail box in the Masonic Temple. I 
know my mail went into the post office that night, for I received re- 
plies from other letters. I know the letter was written that day. It 
was not around the office afterwards. * * * ITreturned the ap- 
plication and premium to Bliss.” 

The court instructed the jury, inter alia, as follows: “ You are in- 
structed in this case that, before you can find a verdict for the plain- 
tiff, you must find that the application in question was approved by 
C. H. Colby, manager. If you find that C. H. Colby, manager, de- 
clined the application, then you must find for defendant. ° You are 
instructed that the approval of the application for insurance herein 
must have been by the act of C. H. Colby, manager, and no other 
person.” No exception is taken to this instruction, nor should there 
have been, for it states the law of the case, and all of the law applic- 
able thereto, as made by the record. But the district judge also 
gave the following instructions: “ The jury are instructed that, if 
you find for the plaintiff in this action, you will assess his damage 
at the sum of $500 and interest thereon at the rate of 10 per cent 
per annum from August 28, 1893. The jury are instructed, if you 
find from the evidence that J. A. Hays made a contract with the 
plaintiff on June 22, 1893, whereby he insured the property described 
in plaintiff's complaint against loss or damage by fire for the term 
of one year from said date in defendant company, and that he re- 
ceived at that time from the plaintiff, as premium on said insurance, 
the sum of $15 and plaintiff's note for $14.50; and he turned over 
to said company the premium so collected by him; and you further 
find that said company, after knowledge of the acts of said J. A. 
Hays in regard to this contract of insurance, accepted, kept, and re- 
tained the premium aforesaid, and still keeps and retains the same, 
+—then, in that case, I instruct you that the defendant thereby rati- 
fied the contract made by said Hays, and they are bound thereby.’’ 
Under these instructions the jury found: “Special Verdict: Q. Was 
the application for insurance in question in this case approved by 
C. H. Colby, manager of defendant? A. Yes. [Signed] Jos. Spiegel, 
Foreman.” “Verdict: We, the jury, find for the plaintiff, and as- 
sess his damage at five hundred dollars, with interest at the rate of 
10 per cent per annum; amounting to $201.68. Jos. Spiegel, Fore- 
man.” Colby, the manager of defendant, testifies that he mailed 
to the agent of the company at Boise City, on July 20, 1893, a letter 
declining on the part of the company to accept the risk, and the 
agent at Boise (Bliss) testifies that he forwarded the same, with the 
application and premium, to J. A. Hays, the person who solicited 
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and received the application for insurance from the plaintiff. 
There was no evidence whatever of the acceptance or approval 
of the application by Colby, the manager, upon whose approval 
alone the contract of insurance could be predicated. But in- 
structions 3 and 4 of the court gave to the jury a rule of de- 
cision which we do not find warranted by principle or authority. 
Plaintiff, in support of his contention that, notwithstanding the ap- 
plication of plaintiff was rejected by Colby, the manager of the de- 
fendant, and no contract of insurance was ever made, still from the 
fact that the agent of the company received the application, and at 
the same time the premium, and at the time of the destruction of 
the property the premium had not been returned to plaintiff, the 
jury could, from such facts, infer a contract,—cites Gray vs. Associ- 
ation (Ind. Sup.), in which case the party insured made application 
to a regular agent of the association. The rules and by-laws of the 
company, which were known to applicant, forbade the issuance of a 
certificate to one under 18 years old; but the agent of the company, 
on being informed by the applicant of his true age,—17 years and 
10 months,—before the application was made, informed him that 
two months, being so short a time, would make no difference, and 
thereupon the certificate of insurance was issued to him, for which 
he paid the admission fee and two advance assessments. In this 
case the contract was made. The company sought to avoid it there- 
after on the ground of fraud. The court in that case says (we cite 
from the syllabus): “ Although an applicant for a benefit certificate 
may have misrepresented his true age, which was unknown to the 
association, yet, when 18 months are allowed to elapse between the 
proof of death showing the true age and the determination of a suit 
thereon by the beneficiary, without an offer on the part of the asso- 
ciation to rescind the contract, or to refund the money received 
thereon, it will be estopped from setting up such defense.” We fail 
to see the application of this decision to the facts in the case at bar. 
In this case, not only had no contract been entered into, but the 
manager of the defendant, upon whose approval the completion of 
the contract was, by the terms of the receipt given by the agent, to 
depend, had positively declined to accept the risk or write a policy 
thereon. 

Respondent also cites German Fire Ins. Co. vs. Columbia Encaus- 
tic Tile Co. (Ind. App.) In this case the clerk of a regularly au- 
thorized agent of the company, following the regular custom of his 
office, had accepted a risk, and written a policy thereon. The com- 
pany sought to avoid the policy by showing a want of authority in 
the clerk to issue thé same. The policy had been issued, the contract 
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made, in accordance with a theretofore recognized custom. How 
can this decision be said to support the contention of respondent ? 
In the case at bar the court is called upon, not to enforce a contract 
already made, and acquiesced in by the defendant, and which the 
defendant is seeking to avoid by reason of some alleged fraud or 
misrepresentation on the part of the plaintiff or its agents, but to 
infer a contract,—make a contract for the defendant,—and enforce 
it, which defendant had positively refused to make. Respondent 
cites and quotes at some length from the decision of the Supreme 
Court of the United States in the case of Insurance Co. vs. McCain, 
96 U. S., 84. In that case the company had issued a policy upon 
the life of the decedent, had received its first annual premium 
thereon, and, when the second annual premium fell due, the assured 
paid it to the same agent, who reported it to the company, who re- 
ceived it without objection, and afterwards, when suit was brought 
upon the policy, raised the objection that the agent was not author- 
ized to receive the second premium. We have not found in any of © 
the cases cited by respondent in his brief, nor have we been able to 
find by diligent search, a single authority supporting the contention 
of respondent that, in the face of a positive refusal by the defendant 
to enter into a contract proposed, the court will infer a contract, 
and decree its enforcement. In Insurance Co. vs. Mayes (61 Ala., 
163), the agent of the company received the application of one B. 
for life insurance, the applicant paying at the time a percentage of 
the premium, the fees for the policy, and note for the remainder of 
the premium; and forwarded the same for the rejection or accept- 
ance of the insurance company, giving a receipt to B., in which it 
was stated that “B. was to be considered insured from the date of 
the receipt if said application shall be approved and accepted by 
said company, in which case a policy shall be issued to him, and 
this receipt surrendered; but, if said application shall be rejected, 
then the amount named and the note given shall be returned 
to B., and this receipt shall become null and void.” The appli- 
cation was duly forwarded to the insurance company, which, 
after delay of several weeks, rejected the application, but did 
not give up the cash payment or note, no demand having been 
made for their return. B. died a few weeks afterwards, without 
being informed of the rejection of his application, and his adminis- 
trator brought suit to recover upon the receipt as on a contract of 
insurance. The court held (we cite from the syllabus): “(1) The 
transaction constituted merely a proposal from B. to the agent for 
a contract, the unqualified right of acceptance or rejection being 
reserved to the principal; and the proposal could not ripen into a 
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contract until accepted by the principal. (2) Mere delay of the in- 
surance company in accepting the offer or proposal and in return- 
ing the cash premium, for which demand was not made, did not 
amount to an acceptance of the proposal, and convert it into 
a contract. (3) The insurance company had the right to de- 
cline acceptance of the proposal without assigning any cause, no 
contract being made by the agent, who claimed no power to make 
any contract.” The receipt given by the agent in the case at bar 
requested the applicant, in case he did not receive a policy within 
thirty days from the date of the receipt, to report that fact to C. H. 
Colby, Manager, Masonic Temple, Denver, Colo. It is not claimed 
or pretended that plaintiff ever gave or attempted to give such 
notice. Further, it does not conclusively appear that the premium 
and note were not returned to the plaintiff. Plaintiff does testify 
in rebuttal: ‘“Inever received from Mr. Bliss or from Mr. Hays 
any return of the premium paid, or the note, or any notice that it 
would be returned.” This can hardly be claimed to be a denial that 
he ever received either the premium paid or the note. But it mat- 
ters not whether he did or not receive either or both, for such non- 
receipt could not be construed into an acceptance of his proposal 
for insurance by the defendant. 

This view of the law seems to be quite uniformly recognized. See 
Insurance Co. vs. Johnson, 23 Pa. St., 72; Haden vs. Association, 80 
Va., 683; Pickett vs. Insurance Co., 39 Kan., 697; O’Brien vs. Insur- 
ance Co. (Cal.); Moore vs. Insurance Co. (N. Y. App.); Winchell vs. 
Insurance Co. (Iowa), and case there cited. The agent, Hays, 
whatever other authority he may have had, had no warrant or au- 
thority to make a contract of insurance for or on behalf of defend- 
ant, nor did he attempt to do so. He accepted from plaintiff a pro- 
posal for insurance, which was understood both by the agent and 
by plaintiff, and unequivocally set forth in the receipt given by the 
agent and accepted by the plaintiff. Such application was rejected 
by the defendant, of which action the manager of defendant noti- 
fied plaintiff by mail. The jury found specially that C. H. Colby, 
the manager of the defendant, approved the proposal of plaintiff. 
The only evidence upon the subject of the approval of the proposal 
of plaintiff which appears in the record is the testimony of said 
C. H. Colby, who states that he declined to approve said risk on the 
20th of July, 1893. Without a particle of evidence to support such 
finding the jury found he did approve it. Doubtless the action of 
the jury was influenced by the fourth instruction given them by 
the district court. We have not been able to find a single author- 
ity sustaining that instruction; on the contrary, every one of the 
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cases cited supra negative the proposition contained in said instruc- 

tion. The judgment of the district court is reversed, and the cause 

remanded for further proceedings consistent with this opinion. 
Sullivan, C. J., and Quarles, J., concur. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


OMAHA NAT. BANK 


vs. 
MUTUAL BEN. LIFE INS. CO.* 


The policy provided that upon default after payment of two annual premi- 
ums, the net reserve less any indebtedness to the company on the policy, 
would be applied to the purchase of nonparticipating-term insurance. 


Held, That where the premium was paid part in cash and part by a loan from 
the company for which a certificate was given by insured stating that the 
company had loaned the amount on the policy, there was an indebtedness 
to the company within the policy. 


Held, That where the reserve had been so applied, the insured could not more 
than two years after the default, and when the term insurance had nearly 
expired, extend the term by tendering the amount of indebtedness. 
Whether such tender if promptly made after default would have had such 
effect is not decided. 


Artemas H. Hotmes and Epwarp Q. Keassey, for Plaintiff in Error. 
J. O. H. Pirney and R. V. Lixpazury, for Defendant in Error. 


Dattas, C. J. 

This was an action upon two life-insurance policies, which, except 
as to their distinguishing numbers, are precisely alike. They respect- 
ively bear date as of January 15, 1891, and by each of them, in con- 
sideration of the payment of a certain annual premium on each 
November 11th during the continuance of the policy, the defendant 
insured the life of Frank C. Johnson, the amount insured being pay- 
able at his death. They also provided that, in case the premiums 
were not paid when due, the policies should cease and determine, 
subject to the company’s nonforfeiture provisions, which, with the 
accompanying table, is indorsed on the policies, as follows:— 

The Mutual Benefit Life Insurance Company, Newark, N. J. 
Nonforfeiture Provisions. 

When, after two full annual premiums shall have been paid on this policy, 
it shall cease or become void solely by the nonpayment of any premium when 
due, its entire net reserve by the American Experience Mortality and interest 
at 4 per cent yearly, less any indebtedness to the company on this policy, shall 


* Decision rendered, Nov. 19, 1897. 
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be applied by the company as a single premium at the company’s rates pub- 
lished and in force at this date, either, first, to the purchase of nonpartici- 
pating-term insurance for the full amount insured by this policy, or, second, 
upon the written application by the owner of this policy, and the surrender 
thereof to the company at Newark, within three months from such nonpay- 
ment of premium, to the purchase of a nonparticipating paid-up policy, pay- 
able at the time this policy would be payable if continued in force. Both 
kinds of insurance aforesaid will be subject to the same conditions, except as 
to payment of premiums, as those of this policy. No part, however, of such 
term insurance, shall be due or payable unless satisfactory proofs of death be 
furnished to the company within one year after death; and if death shall 
occur within three years after such nonpayment of premium, and during such 
term of insurance, there shall be deducted from the amount payable the sum 
of all the premiums that would have become due on this policy if it had 
continued in force. 

The following table shows the amount that the company agrees to loan (be- 
ing one-half of the reserve), upon a satisfactory assignment of the policy as 
collateral security ; also, the additional time for which the insurance will be 
continued in full force after lapse by the nonpayment of premium, or the 
value of the policy in paid-up insurance upon surrender within three months 
from date of lapse. The figures given are based upon the assumption that the 
premiums (less current dividends), have been fully paid in cash. If there be 
any indebtedness upon the policy, the values as stated in the table would have 
to be reduced proportionately upon the principles stated in the policy. The 
indebtedness, if any, may be paid off in cash, in which case the figures in the 
table will apply :— 

Number of IN CASE OF LAPSE OF POLICY. 

Years Pre- Extended Insurance. 

mium Paid. Company Will Loan. Years. Days. Paid-Up Policy. 

2 $170 193 $690 
250 258 1,030 

340 287 1,360 

440 : 274 1,690 

530 217 2,010 

630 121 2,320 

8 720 340 2,630 
9 830 160 2,930 
10 930 310 3,230 
11 1,030 62 3,510 
1,140 152 3,790 

1,240 216 4,060 

14 1,350 258 4,320 
15 1,460 279 4,580 
20 2,000 160 5,720 
25 2,540 191 6,650 
30 3,040 116 7,390 
35 3,500 5 320 7,980 
40 3,930 { 92 8,480 

Cash loans not made for less than fifty dollars. 

B. J. Miller, Mathematician. 


The first three annual premiums were duly settled, but there was 
a failure to pay or settle the fourth premium when it became due, 
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namely, on November 11, 1893. Consequently, the right of the 
plaintiff to recover turned upon the construction and effect to be 
given, under the admitted facts of the case, to the nonforfeiture pro- 
visions, in connection with a certain certificate of loan hereafter to 
be particularly mentioned; and the question was and is whether the 
insured was entitled to term insurance for a period continuing be- 
yond the date of his death, or only for a shorter period, which ex- 
pired while he was still living, namely, upon February 23, 1896. 
The plaintiff contended in the court below, and in this court, that 
the term insurance should be held to have continued until after the 
death of the insured—First, because there was no “indebtedness to 
the company on this policy,” within the meaning of the contract and 
of the word “ indebtedness ” as used in the nonforfeiture provisions; 
and, second, because, even if there were such indebtedness, a tender 
which was admittedly made on February 18, 1896, was a timely, and 
therefore sufficient, tender of that indebtedness. By considering 
these two propositions, the case may be disposed of. 

1. The learned argument which has been addressed to us respect- 
ing the definition (common and technical) of the word “indebted- 
ness” does not go to the root of the matter. In our opinion, it 
invokes a too narrow and constrained view of the subject. No defini- 
tion of the word “indebtedness,” however authoritative and accu- 
rate, could be accorded controlling force. The question isas to the 
actual meaning and intent of the parties, and this is not to be as- 
certained by defining a single word with scholastic precision. The 
nonforfeiture provisions unquestionably became operative upon the 
failure to pay the premium which fell due on November 11, 1893. 
The insured was then entitled to “ nonparticipating-term insurance ;” 
and aside from the second proposition, presently to be discussed, 
the question upon which the existence of such insurance at the time 
of the death of the insured depends, is as to whether there was, 
when the term insurance began, any indebtedness to the company by 
which the duration of that insurance was limited or curtailed. The 
table which follows the nonforfeiture provisions, and which may be 
treated as forming part of them, shows the time for which the term 
insurance would have continued if there had been no indebtedness 
upon the policy; but it was expressly provided that, if there should 
be such indebtedness, the table would have to be modified, unless 
payment of that indebtedness should be made in cash, in which case 
the figures in the table would apply. Johnson, as has been men- 
tioned, settled three annual premiums upon each policy. This was 
done according to the company’s 30 per cent premium-loan plan, 
namely, by paying at the outset 70 per cent of the premiums in cash, 
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and by signing certificates of loan for the balance, which, in each 
case, except as to the recited policy number, were as follows:— 
NEWARK, N. J., Jan. 15, 1891. 
Certificate of Loan. Premium Payable Nov. 11th. 
Certificate of Loan on Policy No. 165,039. 

This certifies that the Mutual Benefit Life Ins. Co. has loaned on policy No. 
165,039 one hundred and seven ;43; dollars, being 30 per cent on the first annual 
premium, which, with any additional loan, shall be a lien on the policy until 
paid; legal interest on the same to be paid annually out of the dividend, if 
any, otherwise to be paid in cash ; the amount of the existing loan to be in- 
dorsed herein, and also stated on the renewal receipt. FRANK C. JOHNSON. 


Now, the precise inquiry is: Did the loan thus certified consti- 
tute such an indebtedness upon the policy as was contemplated by 
the nonforfeiture provisions? If it did, then, in the absence of any 

- payment or sufficient tender thereof, the problem now under exam- 
ination must be solved in favor of the defendant in error. We do 
not attach importance to the fact that the obligation certified was 
made a lien on the policy, and that, except by enforcement of that 
lien, no provision was made, or time fixed, for its payment. The 
material question is: What did the parties mean? It cannot rea- 
sonably be supposed that they intended the word “indebtedness” to 
have any special or technical significance, and that, in common and 
ordinary apprehension, a “loan,” no matter when or how payable, is 
understéod to be an indebtedness, is indubitable. That, too, in each 
of these instances, the loan was “on the policy,” is, under the ex- 
press terms of the certificate, unquestionable. It is entitled “Cer- 
tificate of Loan on Policy,” and certifies that the company “has 
loaned on policy,” ete. We cannot believe that this correspond- 
ence of the terms of the certificate with those of the nonforfeiture 
provisions was accidental, but are convinced that the “loan” for 
which the former was given was intended to be inclusive of the “in- 
debtedness” to which the latter referred. 

The decision of the supreme court in Insurance Co. vs. Dutcher 
(95 U. S., 269), has been earnestly pressed upon our attention by 
the learned counsel for the plaintiff in error, but it cannot be re- 
garded as ruling the present case. Although the facts which were 
there involved bear some resemblance to those with which we are 
called upon to deal, they are really essentially different. The judg- 
ment in the Dutcher case was based, not only upon the provisions 
of the particular policy, but also upon a certain collateral agreement 
which had been made by the parties at the time of the delivery of 
the policy; and the construction which the court placed upon the en- 
tire transaction accorded with a long-continued practice of the com- 
pany, to which, as showing the insurer’s interpretation of its own 
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contract, much weight was given. In this case we have neither a 
collateral agreement to consider, nor any course of business under 
like policies to aid us in the construction of those directly in ques- 
tion. There is here nothing to be done but to determine, from the 
language of the nonforfeiture provisions and of the certificates, the 
true meaning of the former; and, in the decision to which we have 
referred, we find nothing which conflicts with our understanding of 
them. In that case, aside from the construction which had been 
put upon its policies by the company, the question was as to whether 
certain premiums should be regarded as having been paid “in cash;” 
and it was held that they should be, notwithstanding the fact that 
the payments were in part made (as the court viewed the matter) 
by means supplied by a “permanent loan” of the company to the 
insured. It was not held that this loan was not itself an indebted- 
ness. Indeed, it appears to have been assumed that it was; but 
that question—the vital one here—was not there presented, and this 
difference it is which plainly distinguishes that case from this. In 
that one the undertaking of the company was to issue a “ paid-up 
policy for as many tenths of the amount originally assured as there 
had been annual premiums paid in cash ;” and the only question 
being, as we have said, whether certain of the premiums had been so 
paid, the court held that they had been, and, therefore, that the 
paid-up policy there claimed was demandable. Had the éxistence 
of the asserted right to such a policy depended upon the absence of 
any indebtedness on the original policy, and had such indebtedness 
appeared as in this case, there is no reason to doubt that the judg- 
ment would have been different. 
"2. Payment of the indebtedness to which reference has been made 
was tendered on February 18, 1896; and this tender, if made in due 
time, would have been effectual to extend the period of term insur- 
ance beyond the time of the death of the insured. But we are 
clearly of opinion that it was too long postponed. The default in 
settlement of premium under the original policy occurred on No- 
vember 11, 1893; and the tender was not made until more than two 
years thereafter, and until within a few days before the expiration 
of the time to which, irrespective of the tender, the term extended. 
The nonforfeiture provisions conceded, it is true, that a right to the 
longer term might be acquired by payment of the indebtedness; 
but it would, we think, be most unreasonable to hold that the in- 
sured was, under this provision, entitled, without paying his indebt- 
edness, to insurance for the shorter term, and then, when that term 
was about to expire, to tender his debt, and thereupon insist upon 
an extension of the subsisting contract. In view of the circum- 
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stances of the case, it is not necessary to determine whether the 
tender should have been made promptly upon default under the 
original policy, or whether it might have been made during the 
period of three months allowed to the insured for making written 
application for a paid-up policy, if desired. In either view of the 
subject, the tender which was in fact made was too long delayed to 
be of any avail. The judgment is affirmed. 


SUPREME COURT OF MINNESOTA. 


GODFREY 
v8. 


NEW YORK LIFE INS. CO.* 


On the evidence and admissions, held that, notwithstanding written instruc- 
tions to the contrary, the agent of the insurer to solicit life insurance had 
authority to take promissory notes payable to himself for the first premi- 
ums to be paid on the insurance policy, or that the insurer subsequently 
ratified his acts in taking the notes. 


Held, The evidence is not conclusive that’ plaintiff, by her delay and ac- 
quiescence, ratified a settlement made for her by her husband, which he 
was not authorized to make; or that she had such knowledge of the ma- 
terial facts that, if she had ratified it, she would be bound by such 
ratification. 


Other unimportant rulings disposed of. 


Epwin A. Jaaearp, for Appellant. 
Anson L. Keyes, fur Respondent. 
Canty, J. 

On November 8, 1894, the plaintiff made, through one Lucas, an 
agent of defendant, an application to defendant for a policy of life 
insurance on her life payable to her executors, administrators, or 
assigns. The first annual premium on the policy amounted to 
$83.60, and at the request of Lucas she made to his order her 
promissory note in writing for that sum, payable in one year from 
said date. The note was indorsed by her husband, and she deliv- 
ered it to Lucas, together with said application. Lucas never 
turned the note over to the defendant company, or accounted to it 
for the same, but, before the maturity of the note, he negotiated it 
in the due course of business to one Sandford, who, in good faith, 
and without notice, paid him therefor the full face of the same, so 
that plaintiff was obliged to pay, and did pay, Sandford the amount 
~® Decision rendered, Nov. 24,1897. SylisbusbytheGourt === 
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of the note. The policy, though prepared and executed by the 
company, was never delivered to her, because Lucas did not account 
to the company for the first annual premium. The issuing of the 
policy was afterwards abandoned by both parties, and plaintiff 
brought this action to recover from defendant the amount that she 
was compelled to pay Sandford as aforesaid. On the trial, plaintiff 
had a verdict, and from an order denying a new trial defendant 
appeals. 

1. It is contended by appellant that Lucas had no authority to 
take a promissory note in payment of the premium. It was admit- 
ted on the trial that one of defendant’s written instructions to its 
agents is as follows:— 


Agents are not authorized to make, alter, or discharge contracts, to extend 
the time for paying any premium, to accept promissory notes, or anything 
but cash, in payment of the whole or any part of any premium. 

But it was also admitted on the trial that Lucas, “acting as the 
agent of the defendant, and within the scope of his authority as 
such agent, by representing to her (plaintiff) that the note herein- 
after mentioned, or its equivalent, would be returned to her within 
thirty days from the notice of its rejection, in the event of her ap- 
plication being rejected, and no policy issued thereon, induced the 
plaintiff to make and deliver to him her negotiable promissory note 
in writing,” etc., describing the note in question. It also appeared 
by the evidence that Lucas took promissory notes payable to him- 
self for the first premium with nearly every application which he 
received for life insurance for a period of several months, including 
the time in question. It also appears that a certain bank at Fari- 
bault discounted some of these notes, and a letter written by the 
general agent of the St. Paul branch of the defendant company to 
the banker tended to prove that the defendant had for some time 
known of the methods of Lucas; had approved of his practice of 
taking promissory notes for premiums, and had received those notes 
. from him in his accounting for his transactions. The testimony of 
said general agent, Walker, also tends to prove the same facts. On 
this state of the evidence, it is hard to see how the jury could have 
found otherwise than that Lucas had authority to receive for the 
company the promissory note in question. Defendant had, by its 
course of conduct, clearly superseded and set aside its written in- 
structions; at least as far as Lucas was concerned. True, plaintiff 
testified that at the time she made the application she asked Lucas 
why he took the note to himself, and he answered “that he was act- 
ing for the company, and he said that he had to; they would take 
no notes, and he had to pay the money for it; and that is the reason 
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he did that.” But she also testified that he said that he was acting 
for the company, and that it was responsible for whatever he did. 
Even if this evidence tends to prove that he informed her that he 
had no authority to take notes in this manner, still the other evi- 
dence and admissions above referred to show that this was not true, 
and that in fact he had such authority originally, or that his acts 
were subsequently ratified. 

2. Appellant further contends that bya subsequent transaction 
between Lucas and plaintiff she accepted the sole liability of Lucas, 
and released the defendant from liability. It appears by the evi- 
dence that about a month after she gave the note to Lucas she was 
told by him at her home, some distance from Faribault, that she had 
been rejected, and the company would not issue a policy to her. 
He also told her that her note was at Faribault, and, if she would 
give him a receipt, which he had given her when he took her appli- 
cation, he would send herthe note. Thereupon she gave the receipt 
to her husband, with instructions not to give up the receipt until he 
got her note. He went to Faribault, December 31, 1894, surren- 
dered the receipt and other like receipts of his own to Lucas, took 
the latter’s check on a bank, payable in ninety days, for the total 
amount of his own and his wife’s separate claims, and signed for 
Lucas a certificate (Exhibit 4), which reads as follows:— 

To the Northwestern Branch New York Life Ins. Co., St. Paul, Minn.— 
Gentlemen: This is to certify that I have this day received from your agent, 
Robt. E. Lucas, full satisfaction for the premium for the policy given upon 
myself and wife, and afterwards surrendered for cancellation, and I herewith 


surrender and relinquish any and all claims against said company through 
said transaction. Yours, very respectfully, J. A. Godfrey. 


At the same time Lucas promised to get plaintiff’s note for her. 
Lucas had previously promised defendant to settle the matter with 
plaintiff, and he accordingly sent this receipt to the St. Paul office, 
and thereupon defendant on January 2, 1895, sent the following 
letter (Exhibit C), by mail to plaintiff's husband :— 

We have to hand your favor of the 29th ult. (31st), to the effect that you have 
received from Mr. R. E. Lucas full satisfaction for two notes for $108 each, 
and one note for $83.60, given by you in payment of premiums on applications 
for insurance of $2,000 on your life and $1,000 on the life of your wife, Martha 
E. Godfrey. We have, therefore, advised the company to consider your 
application as canceled. 

Immediately after the husband surrendered the receipt to Lucas, 
he returned home, informed plaintiff that he had done so, and told 
her that she would have her note in a few days. ‘The check given 
by Lucas was never presented for payment, but he never at any time 
had any funds in the bank on which he drew the check, and the 
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same would never have been honored if presented. Neither plain- 
tiff nor her said husband ever informed defendant of any of these 
facts, or took any steps to disavow the arrangement made with 
Lucas for the settlement of the claim until February 28, 1895, when 
the husband went to the St. Paul office, presented the check, in- 
formed defendant that Lucas never had any deposit in the bank on 
which the check was drawn, and asked the agent in charge if he 
called that a settlement. From what transpired at that time the 
jury were warranted in finding that the husband gave defendant to 
understand that he, for himself and his wife, repudiated the settle- 
ment with Lucas because of the fraudulent and worthless character 
of the check. The evidence is quite conclusive that plaintiff never 
authorized her husband to surrender the receipt held by her except 
on the surrender to her of her note, or to take the check of Lucas, 
due in ninety days, or to sign and deliver to Lucas: the certificate 
(Exhibit 4). We are also of the opinion that the evidence did not 
require the jury to find that plaintiff subsequently ratified the acts 
of her husband in surrendering the receipt, taking the check, and 
signing and delivering the certificate (Exhibit 4). Her delay after 
discovering the facts was not so great as to make it conclusive that 
she ratified the settlement with Lucas. The jury were warranted 
in finding that plaintiff never knew that her husband had made and 
delivered Exhibit 4 until such time as she would have learned of 
that fact by having seen Exhibit C. The evidence is somewhat un- 
certain and contradictory as to when she first saw or learned of 
Exhibit C, but the jury were warranted in finding that she did not 
see or hear of it until about January 20, 1895. The jury were also 
warranted in finding that she did not see the check, or at least did 
not know of its character, until about a week after it was given. 
The check was given by Lucas, and the receipt surrendered to him, 
December 31, 1894, or less than two months before defendant was 
notified that Lucas had attempted to settle the matter with his 
check, for the payment of which he had up to that time provided no 
funds. And by this time defendant had every reason to know from 
other transactions of his that Lucas was an embezzler and a de- 
faulter, and would not have the funds on deposit to pay the check 
when it came due, and never intended to have. Again, it does not 
appear when plaintiff learned of the worthless and fraudulent 
character of this check. It is, perhaps, fair to presume that she had 
learned of it at the time her husband showed it to defendant's gen- 
eral agent at St. Paul, on February 28th, and the evidence would 
warrant the jury in finding that she did not learn of it any sooner. 
The ratification of an unauthorized act is not binding unless made 
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with knowledge of all the material facts; and, even if plaintiff had, 
by her acquiescence, ratified her husband’s acts before she had 
knowledge of the worthless and fraudulent character of this check, 
she would not be bound, even though her husband still retained 
the worthless check. Neither does it appear that defendant has 
been prejudiced or put in a worse position by reason of any act or 
neglect of plaintiff. 

3. There are twelve pages of assignments of error in this case, 
which involves only $100. As to the first assignment of error, the 
request to charge is not warranted by the facts. As to the second, 
the request is not good law. As to the third, it assigns as error 
nearly three pages of the court’s charge, considerable (if not all) of 
which is good law, and there is no exception to it as a whole, or even 
to any part of it which is bad law. The other assignments of error 
are to the rulings of the court, in none of which do we find any 
error, except possibly in one or two, where it is error without preju- 
dice, as to the fact to which the question relates was conclusively 
established by other evidence or by the admissions on the trial. 

The order appealed from is affirmed. 


SUPREME COURT OF OREGON. 


KOSHLAND 
vs. 
HOME MUT. INS. CO.* 
The substitution of a new for an existing incumbrance, if not greater, is not 


a violation of a provision against incumbrance, and evidence of a reduc- 
tion of the incumbrance is immaterial. 


On REHEARING. 
Bean, J. 

During the progress of the trial, defendant offered to prove that 
the amount of the incumbrances on the property at the time the 
insurance was effected had been reduced by payments, and did not 
exceed $16,000 at the time plaintiff's mortgages were given, and 
therefore the statement in the opinion heretofore filed that they 
were given for the purpose of raising money with which to pay prior 
incumbrances was not strictly accurate. But, in our opinion, the 
evidence offered was immaterial. The question was not so much 
whether the amount secured by plaintiffs mortgages exceeded that 





* Decision rendered, Oct. 25, 1897. 





1898.] W.Branch Lumberman’s Exch. vs. Amer.Cent. Ins.Co. 305 


actually due on the prior liens at the time of their execution, as it 
was whether the risk had been thereby increased. The rule that 
an incumbrance on insured property, in violation of the terms of the 
policy, works a forfeiture, proceeds upon the theory that it increases 
the hazard, by reducing the interest of the assured in the property 
covered by the policy, and consequently his interest in its preserva- 
tion. But the reason of this rule ceases where the policy is issued 
with knowledge of existing incumbrances. The insurer in that case 
in effect contracts to accept the risk according to the assured’s pres- 
ent interest in the property, and a subsequent change in the form or 
amount of the incumbrances ought not to work a forfeiture of the 
policy so long as the amount of such incumbrances is not increased. 
The interest of the assured remains unchanged, and the moral haz- 
ard the same. It is true, there is some conflict in the authorities 
upon this question; but we take this to be the better rule, and sup- 
ported by the weight of authority. See cases cited in the original 
opinion. Petition denied. 


SUPREME COURT OF PENNSYLVANIA. 


WEST BRANCH LUMBERMAN’S EXCHANGE ) 


vs 
AMERICAN CENT. INS. CO.* : \ 


The plaintiff contracted with K. that K. should erect a saw-mill at his own 
expense, at a proper place, and convert into lumber the logs on a certain 
stream. ‘The lumber to be insured by K. at his expense for the benetit of 
plaintiff as owner. The plaintiff after realizing a certain sum, to transfer 
balance of lumber to K. If work is unsatisfactory plaintiff may take 
possession of the mill, being liable only for its use. 

Held, That inventories of the lumber destroyed, piled in the mill, are admissible 
as evidence with the testimony of the parties making them. 

Held, That a written provision in the policy that the lumber was held in trust, 
or on commission, or sold, but not delivered, overcame a printed provis- 
ion that the insured had not parted with its interest or title in any part 
of the property. 

Held, That the agreement with K. did not transfer title to K. so as to limit 
insurable interest of plaintiff to payments due under it. 

Held, That where one policy insured plaintiff on lumber, lath,and pickets, their 
own, or in trust,and another policy in similar form insured K.,and included 
shingles, and the amounts were not apportioned, they are not double in- 
surances contributing to a loss under the first. 


Statement of facts. 
The contract between the insured plaintiff and a mill owner pro- 
vided as follows:— 





* Decision rendered, Jan. 3, 1898. 
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“ Memorandum of agreement made and concluded this sixteenth 
day of June, A. D. 1894, by and between the West Branch Lumber- 
man’s Exchange, a corporation of the State of Pennsylvania, having 
its principal office and place of business in the City of Williams- 
port, in said State, acting through and by its committee duly con- 
stituted and empowered, party of the first part, and Frederick 
Kreamer, of the City of Lock Haven, State aforesaid, of the second 
part as follows: First. The said Kreamer hereby covenants and 
agrees to gather, and at some convenient place within the limits 
hereinafter mentioned to erect, at his own expense, a suitable saw- 
mill, and manufacture into lumber, for the West Branch Lumber- 
man’s Exchange, all the saw logs carried out of the waters of the 
West Branch of the Susquehanna River by the recent floods, and 
lodged on the shores and islands of the main river between Port 
Trevorton and Green’s Dam. Work to be commenced immediately 
and pushed to completion as rapidly as possible. Said lumber will 
be cut into such sizes as will best suit the market, shall be well 
piled, and in all respects the work shall be done in a good and work- 
manlike manner. The lumber to be kept fully insured for the West 
Branch Lumberman’s Exchange as owner, but the cost of insurance 
shall be paid by said Kreamer. In case said Kreamer neglects or 
refuses to insure said lumber, or insures for a less amount than the 
owner deems necessary, said Kreamer agrees to pay any such insur- 
ance as may be paid by said exchange. The said logs shall be 
scaled by such person or persons as may be selected by said ex- 
change, and at its expense, as they are jacked on to the mill. The 
scale shall be straight and sound by Scribner’s old rule. Second. 
For the work so done by said Kreamer, the West Branch Lumber- 
man’s Exchange agrees, when it has realized from said lumber, net, 
after paying all expenses attending the sale, and handling same, a 
sum of money equal to ten dollars and twenty-five cents per thous- 
and feet for white pine, cherry, ash, and cucumber, five dollars and 
ten cents per thousand feet for the oak and yellow pine, and 
three dollars and five cents per thousand feet for hemlock and 
allother woods, by the scale of the logs as hereinbefore provided, then 
the said West Branch Lumberman’s Exchange will transfer to said 
Kreamer such lumber as may remain, if any, and said Kreamer will 
then receipt for same in full satisfaction of all work and other ser- 
vices to be performed under this agreement. Third. Charles 
Kreamer having this day given said West Branch Lumberman’s 
Exchange an order on it to receive his share of the proceeds of all 
logs carried away by the recent floods, it is agreed that all moneys 
realized on same, after deducting expenses, shall be allowed on the 
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final settlement between the parties. Fourth. The work shall at all 
times be under the supervision and direction of the stray log com- 
mittee of the West Branch Lumberman’s Exchange, and, in case 
the work is not pushed forward to the satisfaction of the committee, 
or is improperly done, thev shall have the right to take possession 
of said logs and the mill and piling ground of said Kreamer without 
let or hindrance, and without liability to said Kreamer except 
reasonable compensation for the use thereof in the manufacture of 
said logs.” 


A. A. Letser and Rosertr Snoperass, for Appellant. 

H. C. McCormick, for Appellee. 

McCotuvum, J. 

We discover no error in the rulings complained of in the first and 
second assignments. They are in exact accord with the decision of 
this court in Insurance Co. vs. O'Hanlon, 1 Walker, 359. In that 
case an inventory of goods totally destroyed was admitted, in con- 
nection with the testimony of the parties who made it, as tending 
to show the amount and value thereof. This is precisely what was 
done in the case at bar. The inventories of September 2 and Octo- 
ber 28, 1895, were made by persons of, large experience in the lum- 
ber business and for the purpose of ascertaining the amount of 
lumber in the yard when each inventory was taken. They were 
based on estimates of the lumber in piles. The method of estimat- 
ing it was that usually employed by lumbermen, and the only prac- 
ticable method of ascertaining the amount of lumber piled in the 
yard. Every grade and size of lumber piled there was inventoried 
separately. The manner of making the inventories was fully ex- 
plained by the persons who made them, and the inventories, in con- 
nection with their testimony, were clearly competent for the purpose 
for which they were offered and admitted. 

The third and fourth assignments relate to the refusal of the court 
to affirm the defendant’s first and second points. The points de- 
nied the liability of the defendant to the plaintiff in the suit, and 
called for an instruction that the latter could not recover anything 
in it. The first point appears to be based on an alleged violation of 
the condition in the policy in regard to the ownership of the prop- 
erty insured, and the second point seems to be founded upon 
alleged defects in the proofs ofloss. A sufficient answer to the first 
point is that the policy was issued to the insured “on lumber, lath, 
and pickets, their own, or held by them in trust, or on commission, 
or sold, but not delivered, piled in the yard leased by Fred. Kreamer, 
at Dauphin, Dauphin County, Penn.,” and that the plaintiff had not 
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parted with its interest in or title to any portion of the property 
covered by the policy at the time of the fire. The insurance was 
not limited to property of which the plaintiff was the sole and un- 
conditional owner. It included property held in trust, or on com- 
mission, or sold, but not delivered. Besides, the part of the policy 
quoted above is in writing, and must prevailZagainst the printed 
stipulations or conditions in conflict with it: Grandin vs. Insurance 
Co., 107 Pa. St., 26. 

In answer to the second point we may say that the supplemental 
proof furnishes in detail the circumstances in connection with the 
collection and conversion of the logs into lumber under the con- 
tract with Kreamer, and it asserts that said contract was shown to 
the adjusters representing the defendant and other companies, and 
that a copy of it was furnished to them. It also appears by the 
defendant’s “renewed objections to proof” that a copy of the con- 
tract was in its hands. In view of these facts, there is no force in 
the defendant’s contention that the plaintiff's assertion and proof of 
title was defective. 

The questions raised by the fifth, sixth, seventh, eight, ninth, and 
tenth assignments relate to the effect of the contract between the 
plaintiff and Kreamer upon the measure of the defendant’s liability 
in this suit. The defendant’s contention is that, under and by force 
of this contract, the title to the logs passed to Kreamer, and, con- 
sequently, the plaintiff's insurable interest is measured by the bal- 
ance of the purchase money due under it. This is a construction of 
the contract to which we cannot assent. It was not intended to, 
and it did not, transfer the ownership of the logs to Kreamer. “ He 
was employed by the plaintiff to saw its logs into lumber, and for 
this purpose was intrusted with possession of the property.” The 
work he was employed to do was at all times under the super- 
vision and direction of the plaintiffs representatives, who were au- 
thorized by the contract to take possession of the logs and mill in 
case the work was not being rushed forward satisfactorily, or was 
improperly done. It required a supplemental agreement to author- 
ize Kreamer to ship or sell the lumber, and for this purpose ship- 
ping orders were given from time totime. The lumber was to be 
kept fully insured for plaintiff “as owner.” The contract was noth- 
ing more than the employment of Kreamer to do the work speci- 
fied with a promise to compensate him for it in the manner stated 
therein. Certainly, as between the plaintiff and Kreamer, there 
was no transfer of the former’s interest in the logs to the latter. 
The defendant concedes that, as “ between the parties, the contract 
upon its face, would probably be held to be a bailment.” If this 





1898.] W. Branch Lumberman’s Exch. vs. Amer.Cent. Ins.Co. 309 


were so, the defendant is not in a position to challenge the plain- 
tiff’s title. It is only to prevent a fraud on creditors that a contract 
on its face a bailment is held to beasale. It has been expressly 
decided in Burson vs. Association (136 Pa. St., 267), that an insur- 
ance company, in writing a policy, does not thereby become a cred- 
itor; that it has no standing to assert that the transaction is a legal 
fraud; that, where it is good between the parties, it is good against 
all the world except creditors intended to be defrauded. 

To the defendant’s contention that the policies taken out in the 
name of Kreamer should contribute to the loss, it is sufficient to 
say that these policies and the one in suit are not upon the same 
subjects, and therefore not double insurance. “ Double insurance 
takes places when the assured makes two or more insurances, either 
simultaneous or successive, on the same subject, the same risk, and 
the same interest:” Clark vs. Assurance Co., 146 Pa. St., 561. The 
subjects insured in the Kreamer policies were “lumber of every 
description, including lath, shingles, and pickets, their own, or held 
by them in trust, or sold, but not delivered, on ground leased from 
John Q. Fertig, situate at Dauphin, Dauphin Co.” The policy in 
suit was “on lumber, lath, and pickets, their own, or held by them 
in trust or on commission, or sold, but not delivered, piled in the 
yard leased by Fred. Kreamer, at Dauphin, Dauphin Co., Penna.” 
Had the term “lumber” alone been used, it would, no doubt, have 
included the other items, as it would have been understood then in 
its broadest acceptation. But, when lath and pickets are enumer- 
ated with the lumber, the latter word must be understood in its 
more restricted sense of sawed boards or logs. It is not consistent 
with the enumeration contained in the policy in suit that the term 
“lumber” should include shingles. If the parties had so under- 
stood, it would also have included lath and pickets, and these latter 
terms would not have been used. It follows that, as the amount in- 
sured in the Kreamer policies is not apportioned among subjects 
named, the amount of insurance to be placed on the shingles is not 
known, and the amount on the remaining subjects duplicated in the 
other policies is not capable of adjustment as double insurance. To 
what has been said on this branch of the case we may add that the 
undisputed evidence shows that the plaintiff did not know of the 
Kreamer insurance until after the fire; nor consent to it at any 
time. The policy in suit was not, therefore, affected by it. See 
Wood, Fire Ins., § 352. The assignments are overruled. 

Judgment affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FouRTH CIRCUIT. 


MANHATTAN LIFE INS. CO., or New York, 


v8. 


CARDER.* 


The term good health is comparative in a life policy, and does not mean per- 
fect health, and is not atiected by slight or temporary ailments, but only 
by such as seriously threaten the health or life. 


The company is responsible for the delivery and acceptance of the policy at 
the hands of agents with knowledge of the condition of the insured, and 
apparently clothed with authority. 


F. B. Enstow, for Plaintiff in Error. 
Matcoim Jackson and Joun H. Hott, for Defendant in Error. 


Srmonton, C. J. 

This case comes up by writ of error to the Circuit Court of the 
United States for the district of West Virginia. The action below 
was brought by Agnes S. Carder, an infant, by her next friend, 
against the Manhattan Life Insurance Company, of New York. The 
cause of action was a policy of life insurance on the life of her father, 
Albert S. Carder, of which she was the beneficiary. The proceed- 
ings began in the State court, and were removed into the Circuit 
Court of the United States for the district of West Virginia. The 
policy of insurance bears date the 17th of May, 1893, and is in the 
sum of $5,000. It was issued upon the application of Albert S. 
Carder, which application contained his answers to a large number 
of questions, giving a very full account of his family and of himself. 
At the end of his answers is the following warranty and contract:— 

(90) It is hereby warranted that the above statements and answers are full, 
complete, and true in every particular, and they are offered as a consideration 
for the insurance applied for, which, however, shall not be forfeited for any 
misstatement made herein after three years from the date hereof. And it is 
agreed that there shall be no contract of insurance until a policy shall be 
issued by the company, and accepted, subject to the conditions and stipula- 
tions therein contained, during the good health of the person to be insured, 
and the first premium paid thereon. And all right and claim to paid-up in- 
surance or reserve value of any kind, under the laws of any State or other- 
wise, except as provided in the laws of the State of New York or the policy, 
is hereby waived and released. 

There is no dispute respecting the truth of any of the statements 
and answers made in his application. The policy was issued and 
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accepted, and the premium was paid thereon. The questions in this 
case are, was it issued and accepted during the good health of the 
person insured? If not, was this condition waived? The cause was 
tried before a jury. At the end of the testimony on behalf of the 
defendant as well as the plaintiff, the defendant entered a demurrer 
to the evidence. Plaintiff joined in the demurrer, and the jury, un- 
der the instruction of the court, and in accordance with the practice 
prevailing in West Virginia, returned a verdict for the full amount 
claimed by the plaintiff, subject to the opinion of the court on said 
demurrer. The court, having heard argument thereon, overruled the 
demurrer, and judgment was entered for plaintiff. Exceptions were 
duly taken and assignments of error filed. The questions in the case, 
as stated above, ordinarily would have been questions of fact to be 
answered by the jury under the instructions of the court. The de- 
fendant, by its demurrer to the evidence, took these questions en- 
tirely from the jury, and placed upon the court the responsibility 
and duty of answering them. The decision of the court necessarily 
was based on the testimony. Our conclusion in the case must be 
made after a review of the evidence in the record. 

Carder, the insured, was a dentist in the town of Huntington, W. 
Va. He was approached in March, 1893, by J. L. Thompson, who 
was soliciting insurance in the defendant company. Thompson was 
an appointee of R. P. Woods, who was a State agent or manager of 
the defendant company, resident of Cincinnati, Ohio. Woods had 
authority to appoint Thompson as agent to solicit insurance. Thomp- 
son induced Dr. Carder to make application for insurance, superin- 
tended the preparation of the papers, and had an examination of 
the applicant made by a physician chosen by Thompson himself. 
The application went forward, and in due course two policies of in- 
surance on the life of Carder were issued by the home office of the 
defendant company, and were sent to Woods, from whose possession 
Thompson received them. When the policies came, Thompson, 
being engaged elsewhere, sent them to Carder by an agent of his, 
named Henry. Carder refused to accept the policies. Soon after, 
Thompson decided to see Carder himself. To this end he went to 
Huntington, called at Carder’s office, and learned that he was at his 
home. Going to the home of Carder, he found him in a bed cham- 
ber, lying on the bed in his night clothes, playing with his little 
daughter. With him also was Dr. Grooms, the physician who had 
examined him on behalf of the company when he made application 
for insurance. Introducing the matter of insurance, Thompson 
urged Carder to accept the policies. Carder excused himself on the 
ground that he had no money to pay for insurance, but offered his 
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note. Thompson agreed to accept the note, went out, got a blank 
note, filled it up, got Carder to sign it, and thereupon delivered to 
Carder the policy for $5,000. Carder would not accept the other 
policy. This was on the 22d of June, 1893. Thompson noted Car- 
der’s condition, and came to the conclusion that he was not seri- 
ously sick; and, to his inquiry, Dr. Grooms said that Carder had a 
little trouble with his bowels, or something like that, and he thought 
he would be all right in a day or two. Several physicians have tes- 
tified who attended Carder, and they all concur in the opinion that 
he had a slight gastric irritation of the intestinal canal, a disease 
not necessarily dangerous, and seldom or never fatal. His complaint 
gradually diminished, and he got up and about, went to his office, 
and attended to his business; never, however, apparently being 
wholly free of the gastric irritation. On the 12th of July, 1893, he 
took a family dinner with a friend. While there, he indulged in a 
bottle of beer, an unusual thing for him, and ate heartily of veal, 
sliced tomatoes, and watermelon. After eating dinner, he worked, 
and overheated himself. That night he was taken with cholera 
morbus, from which he died the next day. This cholera morbus was 
not the result of his previous indisposition, although it may have 
rendered him more susceptible to such an attack. Thompson had said 
nothing to Woods or to the company about finding Carder in bed 
when he delivered to him the policy. On the 22d of July he detailed 
to Woods the circumstances attending the delivery. A day or two 
after, Woods went to Huntington, and there learned for the first 
time that Carder was dead. On his return to Cincinnati, the 25th 
of July, he reported to the company all that he had heard from 
Thompson, and also the death of Carder. In the meanwhile he fur- 
nished to the administrator of Carder blank proofs of death, made 
a claim upon the administrator for the premium accruing during 
the quarter in which Mr. Carder died, stating at the same time that 
it must be either paid then or be deducted from the sum due on the 
policy. The note given by Carder to Thompson was collected, and 
carried to the credit of the company; and a notification was sent out 
from the office of the company in New York, mailed to Dr. Carder, 
stating that the premium would fall due the 17th day of August, 
1893, or else the policy would be forfeited, and after that the com- 
pany concluded not to pay the policy. This was the 14th day of 
August, 1893. The authority of the agents of this company was 
strictly limited, and this fact was not communicated to the insured. 

As has been seen, two questions arise under this state of facts: 
First. Was Dr. Carder in good health when the policy was accepted? 
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Second. If not, was this waived by the company or any agent of 
it, so as to bind the company ? 

The term “in good health” is comparative. It does not mean in 
perfect health, nor would it depend upon ailments slight and not 
serious in their natural consequences. In construing this term in a 
life policy, we must regard the character of the risk assumed. Look- 
ing at it from this point of view, it would seem that a person was in 
good health unless he was affected with a substantial attack of ill- 
ness, threatening his life, or with a malady which had some bearing 
on the general health; not a slight illness or a temporary derange- 
ment of the functions of some organ. See Connecticut Mut. Life 
Ins. Co. vs. Union Trust Co., 112 U. S., 257. 

In May, Ins. (2d Ed.), 387:— 

“Good health does not import a perfect physical condition. The 
epithet ‘good’ is comparative, and does not ordinarily mean that 
the applicant is free from infirmity. Such an interpretation would 
exclude from the list of insurable lives a large proportion of man- 
kind. The term must be interpreted with reference to the subject- 
matter and the business to which it related. Slight troubles not 
usually ending in serious consequences, and so unfrequently that the 
possibility of such result is usually disregarded by insurance com- 
panies, may be regarded as included in the term ‘ good health.’ ” 

“The term ‘sound health,’” says the Supreme Court of Michigan 
in Brown vs. Insurance Co. (65 Mich., 306), “when used in questions 
in applications for life insurance, means a state of health free from 
any disease or ailment that affects the general soundness and health- 
fulness of the system seriously, not a mere temporary indisposition, 
which does not tend to weaken or undermine the constitution of the 
assured.” 

The testimony of the physicians all concur in treating the ailment 
of Carder as temporary indisposition, which did not weaken or un- 
dermine his constitution. We are of the opinion that, within the 
meaning of the policy, he was in good health. This would seem to 
have been the conclusion of the agents of the defendant company. 
Thompson, who was charged with the delivery of the policy and the 
completion of the contract of insurance, saw Carder, and talked with 
him iu the presence of his own examining physician. With full 
knowledge of his condition, he delivered the policy. Woods, a su- 
perior agent, the general agent of the company, after full informa- 
tion from Thompson of all that had occurred, went on, collected the 
money due upon the note given for the policy, made demand for the 
accruing premium on the policy, sent on and saw to the preparation 
and the perfection of the proofs of loss, and seemed to entertain no 
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other idea than that the policy would be paid in full. These agents 
were clothed with all the indicia of authority. No notice of limita- 
tion on that authority was ever given to or known by the insured or 
his beneficiary, so far as the record discloses. Under these circum- 
stances, the policy was properly accepted, and became a binding 
contract. The conclusion thus reached renders further discussion 
of the second point unnecessary. 
The judgment of the circuit court is affirmed, ‘with costs. 


COURT OF APPEALS OF KENTUCKY. 


METROPOLITAN LIFE INS. CO. 
v8. 
MONAHON.* 


Where the wife, without her husband’s knowledge or consent, has insured his 
life, and used his money for the payment of premiums, he may recover it 
back from the company. 


But the testimony of the husband that his wife had no income, and never 
earned money, does not justify aconclusion that she had no money of her 
own, nor sustain a judgment against the company. 


Wricut & Anperson, for Appellant. 
Hawkins & Hawains, for Appellee. 
Paynter, J. 

The appellee, Michael Monahon, sought to recover of the appel- 
lant, the Metropolitan Insurance Company, $144.70, which he alleged 
had been paid by his wife in premiums on a certain policy which had 
been issued by the company on his life for the benefit of his wife. 
He contends that the policy was issued without his knowledge or 
cousent; that the premiums were paid without his knowledge or 
consent; that he never made application for such policy of insur- 
ance; that he was never examined by any physician with a view of 
making such application. He alleges that his wife paid the premi- 
ums with his money. The answer does not deny the premiums were 
paid, but it denies that they were paid without the knowledge or 
consent of plaintiff, or with his money. The testimony conduces to 
prove that the policy of insurance was procured without the consent 
or knowledge of the appellee. If the wife, under such circumstances, 
used the money of her husband to pay the premiums on the policy, 
then the husband was entitled to recover from the company the 
sums so paid. 


* Decision rendered, Oct. 13, 1897. 





1898. } German Ins. Co. vs. Davis. 315 


It is certainly against public policy for one to procure a policy of 
insurance on the life of another without such one’s knowledge or 
consent. The wife has an insurable interest in the life of the hus- 
band; yet she could not obtain insurance upon his life without his 
knowledge and consent. Neither should the husband be allowed to 
procure a policy of insurance on the life of the wife without her 
knowledge and consent. If such practice were indulged, it might be 
a fruitful source of crime. The burden was upon the plaintiff to 
show that it was his money that was used in the payment of the 
premiums. The court seems to have properly instructed the jury: 
The question is whether the plaintiff established the fact that it was 
his money which the wife used in making the payments. He was 
the only witness introduced who attempted to show that the money 
with which these payments were made belonged to him. All he 
said with reference to that matter is as follows: “My wife had no 
income, and never earned any money.” The jury was not author- 
ized to conclude from that testimony that it was the husband’s 
money with which the premiums were paid. She may not have had 
an income, and may never have earned any money; still she may 
have had money which she could have used for the purpose of mak- 


ing the payments. There are various ways by which she could have 
acquired money with which these payments could have been made. 
We think the plaintiff wholly failed to prove that it was his money 
with which the wife paid the premiums. Wherefore the judgment 
is reversed, with directions that a new trial be granted appellant, 
and for proceedings consistent with this opinion. 


COURT OF APPEALS OF KANSAS. 


NORTHERN DEPARTMENT, C. D. 


GERMAN INS. CO., or FREEPORT, ILL., 
v8. 
DAVIS.* 


An action to reform a written contract so as to conform to the contract actu- 
ally made, and to enforce said contract as reformed, constitutes but one 
cause of action. 

Where a general agent of an insurance company applies to a property owner 
to insure him against loss by fire, and agrees to give him a certain amount 
of insurance for a premium agreed upon and paid, and said agent makes 
no inquiry as to the title of the lot upon which the property is located, 
and no misrepresentation or concealment is made by the insured, the 


* Decision rendered, Nov. 15, 1897. Syllabus by the Court. 
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company cannot, after a loss has occurred, avoid its liability therefor be- 
cause the legal title to the said lot was in the wife of the assured, while 
he had an insurable interest in the property burned in excess of the in- 
surance thereon. 


G. W. Barnett and Davin Rircuir, for Plaintiff in Error. 

Z. C. Minurkriy, for Defendant in Error. 

WELLs, J. 

This action was originally brought in the District Court of Saline 
County by J. N. Davis, the defendant in error, against the German 
Insurance Company, of Freeport, Ill., the plaintiff in error, to reform 
a policy of insurance issued by said company to Sarah E. Davis, by 
inserting the name of J. N. Davis as insured, instead of Sarah E. Davis, 
and also to collect $1,000 as damages sustained by said J. N. Davis 
by the burning of the property insured. The case was first tried 
to a jury, but afterwards, by consent, it was taken from the jury, and 
decided by the court. The court found for the plaintiff, and re- 
formed the policy as prayed for, and rendered judgment for the 
amount of the loss and an attorney’s fee. A motion for a new trial 
was made and overruled, and the case brought here for review. 

It is first contended by the plaintiff in error that, this being a 
suit in equity, the appellate court is not bound by the findings of 
the court below upon questions of fact; and it cites two Missouri 
cases in support of that contention, and then quotes from Seibert 
vs. True, 8 Kan., 52. The true rule under our Code, as adopted by our 
supreme court is: “The evidence will be examined to see if it so far 
sustains the findings of the court that the appellate court cannot say 
that they are wrong.” For a discussion of the reason for the change 
from the former chancery practice, see Seibert vs. True (8 Kan., 52), 
cited by counsel. In other words, the appellate court will not 
weigh the evidence; but if it is apparent from the record, without 
weighing evidence or deciding on the credibility of witnesses, that 
the findings are wrong, they will be set aside. 

Objection is made that the petition is defective, because it unites 
in one count an action to reform a contract and one to enforce the 
contract as reformed, and also that the court erred in trying both 
together. These constitute but one cause of action, and that upon 
the contract as actually made. While under the common law there 
would have been two issues, each to be tried by a different tribunal, 
under the Code the plaintiff is only required to set forth the fact 
upon which he bases his claim for relief: Maxw. Code PI., p. 98, and 
authorities there cited; also, Bacon vs. Leslie, 50 Kan., 494. 

The plaintiff in error, under its third and fourth subdivisions, in- 
sists that the evidence was insufficient to sustain the judgment ren- 
dered. We think otherwise. The undisputed evidence in the case 
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shows: That the plaintiff below bought the lot, and erected the 
building, and owned the goods destroyed. That a general agent of 
the plaintiff came to his place of business, and solicited insurance. 
That the amount of insurance and price thereof were agreed upon, 
and premium paid. No questions were asked or representations 
made as to whom the title to the lot upon which the building stood 
was in. No written application was made, but the premium was 
paid, and the policy afterwards written at the office of the agent, 
and sent to plaintiff by mail, containing the name of the plaintiff's 
wife as the insured therein. That during the time covered by said 
policy, all of the insured property burned. And that each item 
thereof exceeded in value the amount of insurance thereon. 

The plaintiff testified—and we think that the court below was 
justified in finding it true—that he directed the policy to be made 
to himself,and after receiving it, and finding his wife’s name therein, 
he saw the agent, and told him of his mistake, and was informed by 
said agent that “that would make no difference;” that, not being 
conversant with insurance matters, he relied upon said assurance, 
and retained the policy. Under the evidence, the trial court was 
not only justified in ordering the reformation, but was required to 
do so; and there is no force in plaintiff in error’s fifth contention,— 
that he was bound to return the policy, and refuse to accept it. 

The next question for consideration is: Is the policy as reformed 
void, on account of the legal title to the lot being in the wife? The 
assured was not consulted as to what the policy should contain. He 
paid his money for insurance, and had aright to rely upon the agent 
to so write the policy as to give him what he had paid for; and the 
insurance company cannot take advantage of the laches or fraud of 
the agent in not inquiring as to the title, and embodying the facts 
in the policy, to defeat it. We think that where a general agent of 
an insurance company applies to a property owner to write him in- 
surance on his property, and makes no inquiry as to title, and no 
misrepresentation or concealment is made by the insured, and no 
suspicion or fraud of any kind attaches to him, the company cannot, 
after a loss has occurred, avoid the responsibility therefor on the 
ground that the legal title to the lot upon which the burned prop- 
erty was located was in the wife of the insured, while the insured 
had an insurable interest in the property, in excess of the amount 
of the insurance thereon. We see no reversible error in this case. 
The judgment of the court below will be affirmed. All the judyes 
concurring. 
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COURT OF APPEALS OF KENTUCKY. 


CALEDONIAN INS. CoO. 
v8. 


COOKE.* 


When insurer, in its answer, admits some liability and an arbitration as to 
value; this is a waiver of proofs of loss. 


The statute required that companies should be liable for ‘‘ the full estimated 
value of the property insured, as the value thereof is fixed in the face of 
the policy,” provided that such value may be diminished to the extent of 
any depreciation between the dates of the policy and the loss. 


Held, That the insurer is liable for the full amount for which the premium 
was calculated within the policy, subject only to such deterioration, al- 
though the policy may contain a three-quarter value clause. 


Held, That such liability is not affected by an arbitration. 


Witkiss & Brapsurn and Epwarp W. Hines, for Appellant. 
McQuown & Ropes, for Appellee. 
Wuirte, J. 

This action was brought in the Warren Circuit Court by the ap- 
pellee, Cooke, on a policy of fire insurance. In his petition is al- 
leged the issual of the policy, and that the property covered was 
destroyed by fire within the limit of the policy, giving dates; that 
it was a total loss; that, after the fire, he notified the agent of the 
company, in writing, of the loss; that the defendant company inves- 
tigated the circumstances of the fire, and admitted its liability, and 
averred that this admission was a waiver of the necessary proofs 
required by the policy, and that, therefore, no formal proofs were 
rendered. There is also filed the original policy of insurance, which 
is the usual standard policy, and is for $700. There was a general 
demurrer filed to the petition on May 2, 1895, but it was never 
acted upon, and May 5, 1895, appellant (defendant below) filed an- 
swer, in which there is no denial of the issual of the policy and its 
regularity, or the fact of the fire and loss. In fact, the answer ad- 
mits a liability, and agrees to pay $505.66, and alleges that it was 
willing and offered to pay plaintiff this amount on February 25, 
1895, which was 30 days before this suit was filed. Defendant, in its 
answer, denies that the property at the date of the fire was worth 
$1,000, as alleged, but says that it was at that time worth only 
$674.22, and that the said insurance company, by a clause in its 
policy, is and was only liable for three-fourths of the actual cash 


* Decision rendered, June 11, 1897. 
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value of the property at the date of the fire. The answer pleads, 
further, that on the 25th day of February, 1895, the plaintiff agreed 
with an agent of the defendant, in writing, to submit to arbitrators, 
then selected, the value of the property at the date of the fire, and 
in that agreement, which is filed, it is stipulated that the rule to be 
used by the arbitrators in estimating the value of the house was to 
be, first, they would estimate what it would cost to rebuild one 
identical with this, and then estimate the deterioration by age and 
wear, and deduct this amount from the cost of the new building. 
But it is not contended that the amount so fixed by the arbitrators 
was to be the amount the company was to pay the insured; by no 
means, for it is especially pleaded that the company was not, and 
did not agree, to pay this sum so fixed by the arbitrators. The ar- 
bitrators fixed the value of the new house at $864.38, and that, by 
time, it had depreciated $190.16, and that, therefore, the house, 
when burned, was worth $674.22. Defendant denied a waiver to 
demand proper proofs of loss, while it also admitted its willingness 
and offer to pay three-fourths of that appraised value; denied that 
plaintiff had furnished the statement of the nearest justice of the 
peace that he had investigated the facts of the fire, and he believed it 
to be free from fraud, etc. Defendant also pleaded that, by the 
terms of the policy, it had sixty days, after proofs of loss were fur- 
nished, in which it could pay without suit, and that proofs of loss 
were furnished on the 4th day of March, 1895, and the suit was filed 
the 26th day of March, 1895, and that, therefore, it was prematurely 
brought. To this answer there was a motion to strike out all that 
part, designating it, that pleaded that defendant was only bound to 
pay three-fourths of the actual cost value of the property at the 
time of the fire, because the same presented no defense, which mo- 
tion the court sustained, and then plaintiff filed a general demurrer 
to the answer as it remained, which the court also sustained. De- 
fendant refusing to plead further, the court rendered judgment for 
the full face of the policy, $700, and defendant superseded that 
judgment, and has appealed to this court. 

Counsel for appellant, in his brief, does not complain of any rul- 
ing of the court on his demurrer to the petition, and the record fails 
to show any action by the court below, and so that must be consid- 
ered as waived. The real questions in the case are whether there 
was a waiver of proofs by the company, and as to the extent of the 
hability,—i. e. whether it is bound to pay the face of the policy, 
$700, only three-fourths of the actual cash value of the house at the 
time of the loss; for, if the latter, on demurrer it must be taken as 
true that the appraisement correctly fixes that value. This court 
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has held in the case of Insurance Co. vs. Wigginton (89 Ky., 330), 
that “the preliminary proof of loss will be excused on the ground 
of waiver by the insurers, if their conduct is such as to induce de- 
lay, or to render its production useless or unavailing, or as to induce 
in the mind of the insured a belief that no proof will be required; ” 
quoting May, Ins., 468. Following that doctrine, this court has re- 
peatedly held that a denial of liability is a waiver of proofs of loss, 
if made on any other ground than to furnish such proofs. In this 
case, the insurer (appellant), by its answer, admits its liability as to 
some amount, and pleads an arbitration as to value, which it pleads 
to be absolute and binding on the question of valuation. If a 
denial of liability will waive proofs of loss, it certainly seems to us 
that an admission of some liability, and an arbitration as to value, 
will waive proofs of loss, for a much stronger reason. So, we con- 
clude that, after sustaining the motion to strike out, the answer 
then presented no defense. So, the question vital to the decision of 
this case is whether, under the law, an insurance company, writing 
a policy for a certain sum, and collecting premium on that sum, and 
also inserting a clause agreeing to pay only three-fourths of the value 
in case of loss, can in case of total loss rely on the three-fourths 
clause, or will it be compelled to pay the full sum for which it is- 
sued its policy, and on which it received premium? The circuit 
court evidently took the view that it must pay the face of the 
policy. If that is correct, this judgment must be affirmed; if error, 
then a reversal necessarily follows. 

By the act of the Kentucky Legislature of December 3, 1892, 
known as the “ Follis Bill,” it is, among other things, provided 

That insurance companies that take fire and storm risks on real property in 
this commonwealth shall, on all policies issued after this act takes effect (in 
case of total loss thereof by fire or storm), be liable for the full estimated 
value of the property insured as the value thereof is fixed in the face of the 
policy ; and in cases of partial loss of the property insured the liability of the 
company shall not exceed the actual loss of the party insured ; provided that 
the estimated value of the property insured may be diminished to the extent 
of any depreciation in the value of the property occurring between the dates 
of the policy and the loss ; and provided, further, that the insured shall be 
liable for any fraud he may practice in fixing the value of the property, if 
the company be misled thereby. 

Counsel for appellant insists that this has always been the law, 
and simply means that when the parties absolutely agree on the 
amount to be paid in case of loss, or, in other words, when a valued 
policy is written, then there is no question of value or amount to 
be paid by the insurer, and quotes at some length definitions given 
by writers of what a valued policy is. The history of this legisla- 
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tion is that, at the time this act was passed by the legislature, there 
was another bill before it, providing among other things 

That insurance companies that take fire or storm risks on real property in 

this commonwealth, in settling their liability on policies issued after this act 
takes effect (in case of total loss thereof by fire or storm), shall, when the 
cash value of the property insured is adjusted at a sum less than the amount 
on which premium has been paid, refund to the assured the pro rata of said 
premiums paid on the difference between the amount on which premiums 
have been paid and the cash value of the property at the time of the fire, as 
ascertained by the adjustment, 
See House Journal, 1891-92, p. 1035. This was offered as a sub- 
stitute to the “ Follis Bill,” but was voted down, and the “ Follis 
Bill” became and is the law. It is perfectly evident that the legis- 
lature intended to remedy the evil of overvaluation in insurance, 
and, in doing so, followed the example of many other States of the 
Union, by making the insurer responsible for overvaluation; and, to 
do this, the remedy was and is to compel the insurer to pay the full 
amount (in case of total loss) for which they write their policy, and 
on which the premium is calculated and collected, subject only to 
be diminished by any deterioration in value between the dates of 
the policy and the loss, and providing, further, for relief for fraud 
on the part of the insured where the insurer is deceived thereby. 
In other words, the law says to insurance companies: “If you 
want to pay only a fair price for property that may be destroyed, 
you must adjust that matter before the policy is issued; and, if you 
fail so to do, you will be the loser, as the law fixes the amount you 
are to pay by the amount you collect premium on, subject to deteri- 
orations in value after the date of the policy.” As to whether this 
is right we do not say. It is the law, and, if recognized and obeyed 
in spirit, would no doubt remedy a great and growing evil in the 
country. 

From what we have said, it is manifest that we are of opinion 
that the appellant was bound to pay the appellee the full face value 
of his policy, as the case is presented. As tothe arbitration alleged, 
there was nothing to arbitrate. In fact, conceding that the prop- 
erty was only worth $674.22 at the date of the fire, this will not 
affect the result, as the policy fixed the amount to be paid at $700, 
regardless of its value. Therefore the judgment of the circuit 
court is in all things affirmed, and appellee is awarded damages by 
reason of the supersedeas. 


VoL. XXVII.—21. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES 
v8. 


TRIMBLE.* 


The application for a policy in a New York company was made through the 
agent in another State, who received the premium under a stipulation that 
the insurance should not be binding unless accepted and the risk ap- 
proved at the home office. The premiums were payable, and proofs were to 
be made, and the claim was payable in New York according to the policy. 

Held, That it was a New York contract, and the rights of the parties were to 
he determined by the laws of New York. A statute of New York prescrib- 
ing the terms of forfeiture for nonpayment of premium governed. 

Rules laid down for substitution of plaintiff in case of death, and computa- 
tion of interest. 


Burke, Sueparv & McGutvra, for Plaintiff in Error. 
Gero. E. De Sretener, for Defendant in Error. 


Before Gilbert, Ross, and Morrow, Circuit Judges. 


Ross, C. J. 

This suit was brought upon a policy of assurance issued by the 
plaintiff in error, a New York corporation, upon the life of one 
Edward H. Fleming, a then resident of Fresno County, Cal., pay- 
able upon his death to his wife, Sallie F. Fleming. Edward H. 
Fleming having deceased, the suit was begun October 17, 1895, by 
the beneficiary named in the policy, under the name of Sallie F. 
Redding; she, subsequent to the death of Fleming, and before 
the institution of the suit, having married one Redding. Thereafter, 
to wit, February 3, 1896, upon suggestion to the court below of the 
death of Sallie F. Redding since the beginning of the action, and 
upon the production of letters of administration with the will an- 
nexed granted to William P. Trimble upon the estate of the de- 
ceased, Sallie F. Redding, the court, on the application of the ad- 
ministrator, made an order permitting him, as such administrator, 
to prosecute the action, and substituting him as plaintiff therein, of 
which due notice was given the defendant’s attorneys. The trial of 
the cause resulted in a judgment for the plaintiff. The main point 
presented and argued on the part of the plaintiff in error is that the 
policy sued on was not a New York contract, and therefore not gov- 
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erned by the New York statute in relation to life-insurance com- 
panies. The facts in relation to that question, it is conceded in the 
brief for the plaintiff in error, are substantially the same as the 
facts in the case recently before this court, entitled Equitable Life 
Assur. Soc. vs. Nixon, which case was decided by this court at the 
last term against the contention of the plaintiff in error. Under 
the ruling there made, the policy sued on here must be held to be 
a New York contract, and therefore governed by the statute of that 
State, which is as follows:— 


Section 1. No life-insurance company doing business in the State of New 
York shall have power to declare forfeited or lapsed any policy hereafter is- 
sued or renewed by reason of nonpayment of any annual premium or interest, 
or any portion thereof, except.as hereinafter provided. Whenever any pre- 
mium or interest due upon any such policy shall remain unpaid when due, a 
written or printed notice stating the amount of such premium or interest due 
on such policy, the place where said premium or interest should be paid, and 
the person to whom the same is payable, shall be duly addressed and mailed 
to the person whose life is assured, or the assignee of the policy, if notice of 
the assignment has been given to the company, at his or her last-known post- 
office address, postage paid by the company, or by an agent of such company 
or person appointed by it to collect such premium. Such notice shall further 
state that unless the said premium or interest then due shall be paid to the 
company or to a duly appointed agent, or other person authorized to collect 
such premium within thirty days after the mailing of such notice, the said 
policy and all payments thereon will become forfeited and void. In case the 
payment demanded by such notice shall be made within the thirty days lim- 
ited therefor, the same shall be taken to be in full compliance with the re- 
quirements of the policy in respect to the payment of said premium or inter- 
est, anything therein contained to the contrary notwithstanding ; but nosuch 
policy shall in any case be forfeited or declared forfeited or lapsed until the 
expiration of thirty days after the mailing of such notice; provided, how- 
ever, that a notice stating when the premium will fall due, and that if not 
paid the policy and all payments thereon will become forfeited and void, 
served in the manner hereinbefore provided, at least thirty and not more than 
sixty days prior to the day when the premium is payable, shall‘have the same 
effect as the service of the notice hereinbefore provided for: Laws N. Y., 


1877, c. 321. 

The decision of this court in the Nixon case is also conclusive of 
the second point made by the plaintiff in error in the present case. 
As there said: “The statute of New York prescribes the condition 
upon which a policy may be forfeited for the nonpayment of a pre- 
mium. The statute is mandatory, and controls the contract. Its 
provisions are not subject to be set aside or waived either by the 
company or the assured, or by both together.” 

The third point made on behalf of the plaintiff in error is to the 
effect that the filing of a supplemental pleading showing the trans- 
fer of the original plaintiff’s cause of action to the substituted 
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plaintiff was essential to a recovery by the plaintiff, Trimble, as ad- 
ministrator. No authority is cited in support of this position, and 
we do not think it well taken. Section 955 of the Revised Statutes 
provides :— 

When either of the parties, whether plaintiff or petitioner or defendant, in 
any suit in any court of the United States, dies before final judgment, the ex- 
ecutor or administrator of such deceased party may, in case the cause of ac- 
tion survives by law, prosecute or defend any such suit to final judgment. 
The defendant will answer accordingly; and the court shall hear and deter- 
mine the cause, and render judgment for or against the executor or adminis- 
trator, as the case may require. * * * Theexecutoror administrator who 
becomes a party as aforesaid shall, upon motion to the court, be entitled to 
a continuance of the suit until the next term of said court. 

In Wilson vs. Codman’s’Ex’r (3 Cranch, 205, 207), Chief Justice 
Marshall, in delivering the opinion of the court, said: “The first 
question which presents itself in this case is, was the defendant en- 
titled to oyer of the letters testamentary at the term succeeding that 
at which the executor was admitted a plaintiff in the cause? It is 
contended on the part of the defendant that, on the suggestion of 
the death of either plaintiff or defendant, a scire facias ought to 
issue, in order to bring in his representative; or, if a scire facias 
should not be required, yet that the opposite party should have the 
same time to plead and make a proper defense as if such process 
had been actually sued. The words of the act of Congress do not 
seem to countenance this opinion. They contemplate the coming 
in of the executor as a voluntary act, and give the scire facias to 
bring him in, if it shall be necessary, and to enable the ccurt ‘to 
render such judgment against the estate of the deceased party ’ 
‘as if the executor or administrator had voluntarily made himself a 
party to the suit.’ From the language of the act, this may be done 
instanter. The opinion that it is to be done on motion, and that 
the party may immediately proceed to trial, derives strength from 
the provision that the executor or administrator, so becoming a 
party, may have one continuance. This provision shows that the 
legislature supposed the circumstance of making the executor a 
party to the suit to be no cause of delay. But, as the executor might 
require time to inform himself of the proper defense, one continu- 
ance was allowed him for that purpose. The same reason not ex- 
tending to the other party, the same indulgence is not extended to 
him. There is, then, nothing in the act, nor is there anything in the 
nature of the provision, which should induce an opinion that any 
delay is to be occasioned where the executor makes himself a party, 
and is ready to go to trial. Unquestionably, he must show himself 
to be executor, unless the fact be admitted by the parties; and the 
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defendant may insist on the production of his letters testamentary 
before he shall be permitted to prosecute; but if the order for his 
admission, as a party, be made, it is too late to contest the fact of 
his being an executor. If the court has unguardedly permitted a 
person to prosecute who has not given satisfactory evidence of his 
right to do so, it possesses the means of preventing any mischief 
from the inadvertence, and will undoubtedly employ those means.” 

The fourth and last point made on bebalf of the plaintiff in error 
is that the judgment appealed from was rendered for a larger sum 
than that specified in the verdict. The verdict was returned and 
entered on the 16th of January, 1897, for $8,318. A motion for a 
new trial having been interposed by the defendant to the suit, the 
judgment was not entered until January 29th. The amount for 
which judgment was entered was $8,333, which included interest. 
In this there was no error: Gibson vs. Cincinnati Enquirer, 10 
Fed. Cas., 309; Griffith vs. Railroad Co., 44 Fed., 574. 

The judgment is affirmed. 


COURT OF APPEALS OF KENTUCKY. 


MUTUAL LIFE INS. CO., or NEw York, 
vs. 
JARBOE Et AL.* 


Where a policy stipulates for a paid-up policy after certain payments have 
been made, provided the policy be surrendered within a stated time, and 
such premiums have been fully paid in cash, time is not of the essence, and 
by a failure to apply and surrender the policy within the period stipulated 
assured does not lose his right to a paid-up policy. 

Nor need a policy which has lapsed be surrendered in order to a right of 
action. 

Grupss & Morancy, for Appellant. 
Gorry, J. 
This suit was instituted in the Marion Circuit Court by the appel- 
lees against the appellant, seeking to obtain judgment for a paid-up 
insurance policy. It appears from the petition that a $3,000 policy 
of life insurance was issued by appellant onthe life of said Benjamin 

F. Jarboe, payable to his wife, appellee herein. Said policy was is- 

sued on what is known as the “twenty-year distribution plan,” and 

on which said Jarboe was to pay only twenty annual payments. The 
annual premiums amounted to $93.30 each. It is alleged that ap- 
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pellee paid the three first annual payments, the last of which was 
made January 2, 1891. It is alleged in the petition that plaintiff 
was unable to pay the premium falling due January 2, 1892. It is 
also alleged in the petition that, after the payment of three annual 
payments, appellees were entitled to a paid-up policy for the sum of 
$450, and that before the filing of this suit the appellees demanded 
of Will R. Ruble, acting agent of appellant, a paid-up policy for said 
sum. Appellees averred that they were ready to deliver and sur- 
render to appellant the policy aforesaid, and all their right, claim, 
and interest in same, on the issuing and delivering to appellees a 
paid-up policy for the sum of $450, and that appellant and its agents 
failed and refused to issue to appellees any paid-up policy, and 
failed and refused to deliver same, or to issue any paid-up policy, 
on their making the demand as above stated. It is alleged that said 
policy should be made payable to Hattie Jarboe, at the death of 
said Benjamin F. Jarboe. It was also claimed in the petition that 
there should be added to the sum of $450 dividends thereon. The 
insurance policy was made part of the petition. One of the 
provisions reads as follows:— 

After three full annual payments have been paid upon this policy, the com- 
pany will, upon the legal surrender thereof, before default in payment of any 
premiums, or within six months thereafter, issue a nonparticipating policy 
for paid-up insurance, payable as hereinafter provided, for the proportion of 


the amount of this policy which number of full years’ premium paid bears to 
the total number required. 


Appellant demurred to the petition, which demurrer was over- 
ruled by the court. Thereupon appellant filed its answer, which 
may be taken as a traverse of all the material averments of the pe- 
tition, except the fact of the issual of the policy as claimed, and the 
payment of three payments. Appellees’ demurrer to the answer 
was sustained by the court, and, appellant failing to plead further, 
judgment was rendered, directing the appellant to issue and deliver 
to plaintiffs a nonparticipating paid-up policy for the sum of $450, 
on the life of plaintiff, Benjamin F. Jarboe, payable, at the death of 
said Benjamin F. Jarboe, to his wife, Hattie Jarboe, etc., and from 
that judgment this appeal is prosecuted. 


The contention of appellant is that, inasmuch as the policy issued 
by it to the appellees was not surrendered before default in the 
payment of premium had occurred, or within six months thereafter, 
the right to the paid-up policy was forfeited, or the obligation of 
appellant to issue a paid-up policy had terminated, and cites Hex- 
ter vs. Insurance Co. (91 Ky., 357), and Insurance Co. vs. Barbour 
(92 Ky., 429), in support of its contention. It will be seen from an 
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examination of the first-named case that the policy was issued in 
1867, and that nearly fifteen years thereafter, the assured in the 
meantime having died, suit was brought to recover upon the policy; 
hence the facts in the case at bar are essentially different from the 
case supra. In the case in 92 Ky. (17S. W.), it will be seen that 
several notes were executed by the assured for the payment of pre- 
miums, and default made as to the payment of the notes; that no 
money was ever paid upon the policy either as premiums or inter- 
est on the notes given for the premiums after December 3, 1884; 
and when default was made, December 8, 1886, there was indebted- 
ness for premiums of the prior date, and of interest about $100, and 
within about three years thereafter the action was brought to re- 
cover. The case of Montgomery vs. Insurance Co. (14 Bush, 51) is 
a well-considered case, and in which, it seems to us, the question 
involved is practically the same involved in the case under consider- 
ation. The appellee in that case had issued a policy of insurance to 
Montgomery on his life, inthe sum of $10,000, payable in ten annual 
payments. Among other conditions the following condition was 
embraced in the policy :— 

It being understood and agreed that if, after the receipt by this company of 
not less than two or more annual premiums, this policy should cease in con- 
sequence of the nonpayment of premiums, then, upon a surrender of the same, 
provided such surrender is made to the company within twelve months from 
the time of such ceasing, a new policy will be issued for the valne acquired 
under the old one, subject to any notes that may have been received on ac- 
count of premiums; that is to say, if payments for two years shall have been 
made, it will issue a policy for two-tenths of the sum originally insured; if for 
three yéars, for three-tenths; and in the same proportion for any number of 
payments, without subjecting the assured to any subsequent charge except 
‘the interest annually in advance on all premium notes remaining unpaid on 
this policy. 

It seems, after making five payments, assured made default, and 
failed to surrender the policy, or to demand a new one, within the 
time prescribed in the policy. The beneficiary in the policy, Mrs. 
Montgomery, brought suit to recover five-tenths of the amount in- 
sured. The court below dismissed her petition, and she prosecuted 
an appeal to this court. The court, in discussing the question, said: 
“Three questions are presented for decision, which may be stated 
thus: (1) Did the failure to surrender, or to offer to surrender, the 
policy within twelve months ‘after the default in the payment of pre- 
miums, release the company from any further liability on the policy 
for any part of the sum insured? (2) Was the policy forfeited by 
the failure to pay the note for $129.40 when due? (3) If the fore- 
going questions be answered in the negative, how much is the ap- 
pellant entitled to recover?” The court further said: ‘‘ Prior to 
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September 5, 1872, the insured had paid for four full annual premi- 
ums, and on that day had a right to demand a paid-up policy for 
four thousand dollars, not ex gratia, as appellee’s counsel seems to 
intimate, but because it had been paid for. Each annual premium 
paid for carrying the policy for the current year, and for one thou- 
sand dollars of paid-up insurance; and at the end of four years a 
paid-up policy was as certainly paid for, at the contract price, as 
the four years of current insurance. If, as we assume for the pres- 
ent, the premium for the year commencing September 5, 1872, was 
not paid, the stipulation is that the company shall not be liable for 
the payment of the whole sum assured, but only for a part thereof 
proportionate to the annual payments made as above specified, and 
this policy shall cease and determine.” We quote further from the 
case supra: “ ‘Time is not generally of the essence of contracts: 2 
Story, Eq. Jur., § 776. It may be so when the contract is executory 
on both sides, or when the nature of the transaction or the stipula- 
tion of the parties shows it was so intended by-+them. But when 
the defendant has received the entire consideration for performance 
on his part, and has no other defense except that the plaintiff did 
not come within the stipulated time to demand performance, we are 
not acquainted with any authority or legal principle upon which 
such a defense can be upheld in a court of equity. If, for any rea- 
son, the defendant has become unable to perform his agreement, or 
performance would be more difficult or onerous at the time of the 
demand than it would have heen at the time stipulated, there might 
be plausibility in such a defense, and a court of equity would no 
doubt either deny all relief to the plaintiff, or grant reliéf upon 
terms that would compensate the defendant for the additional bur- 
den resulting from the plaintiff's delay. But nothing of the kind is 
pretended in this case. The proposition upon which this branch of 
the company’s defense rests in this, and nothing more: It is admit- 
ted that the assured paid for a paid-up policy for four thousand dol- 
lars, and if the old policy had been surrendered at any time between 
September 5, 1872, and September 5, 1873, the company would have 
been bound to issue a new policy for that sum; and, because the old 
policy was not surrendered within that time, that the assured has 
lost the benefit of four thousand dollars of paid-up insurance.” 

It will be seen from the policy in the case at bar that it was dis- 
tinctly provided that, if the assured paid three annual payments, he 
was then entitled to a paid-up policy in proportion to the premiums 
paid, provided he surrendered the policy before he made default, or 
within six months after default in the payment of premiums. It is 
clear, under the contract, that the three payments not only continued 
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the policy in force for the time being, but also paid, at the election 
of the assured, for a paid-up policy in proportion to the premiums 
paid. The contract has none of the elements of an offer to sell, but 
it is a clear case in which the assured has bought and paid for a 
certain thing. It has a stipulation, in effect, that he shall demand 
it within six months after his abandonment of the other benefits ac- 
quired under the same contract. The only defense presented in 
this case is the simple fact that the appellees had not, within six 
months after the failure to pay the premium due, surrendered the 
original policy, and demanded the issuing of the other. It is not 
pretended that it was any more difficult or expensive for the appel- 
lant to issue a paid-up policy when demanded than if it had been 
demanded at the end of the six months, nor can it be of any pecu- 
niary consequence to defendant whether the forfeited policy was 
delivered up before the institution of thissuit. The original policy, 
being dead and of no effect, could be of no value to any person. It 
seems clear to us that, under the principles announced in Mont- 
gomery vs. Insurance Co., the appellees were entitled to recover in 
this action, and we adhere to the doctrine announced in that de- 
cision. To the extent, if any, that the principles announced in the 
decisions of Insurance Co. vs. Barbour and Hexter vs. Insurance 
Co. conflict with the doctrine announced in Montgomery vs. Insur- 
ance Co., they are overruled. See Johnson vs. Insurance Co., 79 
Ky., 403, and Insurance Co. vs. Montague, 84 Ky., 653. 
For the reasons indicated, the judgment is affirmed. 


COURT OF APPEALS OF KENTUCKY. 


LEE 
v8. 


UNION CENT. LIFE INS. CO.* 


The agent upon payment of the first annual premium delivered a receipt, 
agreeing that the applicant was insured from its date in accordance with 
all the provisions of the policies of the company, provided it should be 
approved and accepted by the company. 

Held, That the indorsement of the president’s approval to the application and 
the issue thereunder of a policy which was not delivered on account 
of death of insured, although the policy called for a larger premium than 
the receipt, rendered the company liable for the amount insured. 


* Decision rendered, June 8, 1897. 





330 Court of Appeals of Kentucky. [April, 


Joun W. Ray, for Appellant. 

I. M. Nicuots & Son, for Appellee. 

Paynter, J. 

The appellee’s agent, Hanbury, delivered to John T. Lee a re- 
ceipt as follows: “ Received of Jno. T. Lee thirty-nine ,°2, dollars, 
being the first annual premium on an application for a policy of 
insurance in the Union Central Life Insurance Company, of Cincin- 
nati, Ohio, for two thousand dollars, on the life of J.T. Lee. It is 
hereby understood and agreed that said J. T. Lee is to be insured 
from the date of this receipt in accordance with all the provisions, 
conditions and stipulations of the policies of said company; pro- 
vided, said application shall be approved and accepted by said com- 
pany. If, however, the application shall be declined by the com- 
pany, this application is to be null and void, and the amount (re- 
ceipt whereof is hereby acknowledged) is to be returned to said J. 
T. Lee by me on surrender of this receipt.” On that day Lee made 
an application for a policy of insurance on his life to the appellee, 
the Union Central Life Insurance Company. The application was 
sent to the home office of the company, at Cincinnati, Ohio. It was 
received on the 27th of September. On the same day the medical 
director of the company approved the application. At some time 
before the death of Lee, which occurred on the night of the 29th of 
September, John M. Pattison, president of the company, indorsed 
on the application “Approved,” and issued a policy on the life of 
John T. Lee, payable to the beneficiary, the appellant, Sallie Lee, 
and sent it to the State agent for Kentucky. Before its delivery, 
Lee died. This action is based upon the receipt which Hanbury 
delivered to Lee. His authority to execute it is not questioned. 
The receipt stipulates that Lee was insured from the date of the re- 
ceipt, provided the application shall be approved and accepted by 
the company. When that was done the contract between Lee and 
the insurance company was complete, and the company became 
liable under the contract which Hanbury had made with Lee. 
Although the company may not have delivered the policy as the re- 
ceipt required, yet when the company approved the application its 
liability began, by the very terms of the contract. Had the policy 
been delivered before Lee’s death, it would have been but an evi- 
dence of the ratification of the contract which was entered into by 
Hanbury, as agent, and Lee. 

It is contended by counsel for the company that it did not ap- 
prove the application, but rejected it. This contention is in the 
face of the record which the company made. The receipt recites 
that $39.62 was the first annual premium on the application for 
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policy of insurance. It does not state what premium was to be paid 
for the subsequent years. The policy which was sent to the com- 
pany by its State agent for delivery to Lee fixes the annual premium 
at $41.10. It was therefore claimed that the company rejected the 
application, and by a policy offered Lee a new proposition of insur- 
ance. No new application was demanded, but the policy was issued 
upon the application which had been approved, and a copy of it at- 
tached to the policy. When the plaintiff established the death of 
the insured, and showed that the application had been approved, 
her prima facie right to recover was manifested. If the company 
could defeat a recovery, it must do so upon the other defenses 
which it pleaded. As the court gave the jury a peremptory instruc- 
tion to find for appellee, it offered no testimony upon the other 
issues made by the answer, which can be tried on a return of this 
case. The judgment is reversed, with directions that further 
proceedings conform to this opinion. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FRENCH 
vs. 


HARTFORD LIFE & ANNUITY INS. CO.* 


A life policy was issued in consideration of fixed quarterly-premium pay- 
ments for seven years, with liability thereafter to mortuary assessments. 
Failure to pay within the days of grace forfeited all rights. The member 
could only apply for reinstatement, which would only be granted upon 
furnishing a health warrant. It was stipulated in the application that 
such reinstatement should not waive future forfeitures. After several 
reinstatements the applicant was drowned on the day after a period of 
grace had expired with premium unpaid. On the following day premium 
was tendered and refused, with notice that an application for reinstate- 
ment was necessary. 

Held, That prompt payment had not been waived by prior reinstatements, 
and there could be no recovery. 


J. K. Greens, for Plaintiff. 
T. H. Gace, Jr., for Defendant. 
Hoimgs, J. 

The policy was issued in consideration, among other things, of 
quarterly payments of six dollars and eighteen cents for seven years. 
These payments were to be made on the first day of the quarter, 
with four days of grace. If at the end of the days of grace the sum 
had not been paid all rights under the policy were at an end, and 


* Decision handed down, Nov., 1897. 
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the member only could apply for reinstatement, which was not 
granted unless the application was accompanied by a health warrant- 
The application expressly agreed that the reinstatement, if granted, 
should not waive forfeiture for future non-payments. For the two 
years and a half that the policy was running before his death, 
Hyland let the days of grace elapse in all but three instances, and 
was reinstated upon application and giving a health warrant. A 
payment fell due on July 4, 1896, with grace on July 8. It had not 
been made on July 9, on which day Hyland was drowned. On July 
10 the sum was forwarded to the defendant in his name, and was 
returned with notice that an application for reinstatement was nec- 
essary. On the facts agreed, the judge found for the defendant, 
and the plaintiff appealed. 

We are of opinion that the decision of the superior court was 
right. By the terms of the policy all rights under it were at an 
end; and the fact that on former occasions late payments had 
been accepted had no effect in waiving the defendant’s rights, since 
the forms of reinstatement always were insisted upon, and even 
an agreeement that there should be no waiver was required in 
each case: Crossman vs. Massachusetts Benefit Association, 143 
Mass., 435. 

The plaintiff is not helped by § 2 of St. 1896, c. 515, entitled “An 
Act relative to assessment insurance corporations.” By that sec- 
tion, in the case of policies issued by companies doing business on 
the assessment plan, at the expiration of the time for payment 
stated in each call or notice of an assessment for mortuary, disabil- 
ity, or expense purposes, persons who have failed to pay are to be 
notified, and are allowed fifteen days after the receipt of the notice 
to make the payment and keep the policy in force. In the present 
case, beside the premiums above mentioned, after seven years had 
elapsed there was a liability to calls for the mortuary fund, and it 
may be assumed that these calls were assessments. But the liabil- 
ity for a premium during the seven years was not an assessment 
within the meaning of the act. The assessments for mortuary, dis- 
ability, or expense purposes mentioned in § 2 are calls for sums un- 
certain beforehand, and determined by the other party to the con- 
tract with reference to the purposes mentioned, not demands for 
sums fixed by mutual agreement beforehand, to be paid to the gen- 
eral use of the company in case the member elects to continue the 
policy in force. The distinction is marked in the statutes. See, 
e. g., St. 1890, c. 421, § 1 (“not upon fixed payments, but upon the 
collection from time to time of an assessment”); New England 
Ins. Co..vs. Belknap, 9 Cush., 140, 147. 
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Upon our construction of § 2, it is unnecessary to consider other 
questions which would have to be determined before the plaintiff 
could recover. One of them is whether the act of 1896 purports to 
affect or could affect a contract made by a foreign company before 
the statute was passed. Another, the answer to which is plain, is 
how, if the act of 1896 does apply to this case throughout, the in- 
surable interest required by § 7 can be attributed to a woman on 
the ground that she was engaged to a member, when at the time of 
the engagement and at the date of the policy she was married to 
another man, and when even at the date of the member’s death a 
decree of divorce obtained by her shortly before that time had not 
become absolute. Judgment for the defendant. 


SUPREME COURT OF GEORGIA. 


AMERICAN EMPLOYERS’ LIABILITY INS. CO. 
v8. 


SLOSS IRON & STEEL CO.” 


Where a policy of accident insurance, issued to an employer, stipulated for 
the payment of specified sums to the policyholder ‘‘ as trustees for the 
benefit of any workman injured, and, in case of his death, his legal repre- 
sentatives,” the sum to be paid in the latter event being one year’s cur- 
rent wages of the deceased workman, the policy further providing that 
no person excépt such employer should have against the insurance com- 
pany any action or claim, but containing nothing indicating any inten- 
tion whatever by the parties thereto to contract with reference to an 
escheat to the State in case of the death of an employe without heirs, 
such employer, suing as such trustee, could not maintain upon such policy 
an action against the company for the year’s wages of a deceased work- 
man without alleging that the latter in fact had a legal representative or 
representatives, and setting forth his name or their names. 


Hintyer, Avexanper & Lamspi, for Plaintiff in Error, 
Kine & Anverson, for Defendant in Error. 
Cosp, J. 

The Sloss Iron & Steel Company brought suit against the Ameri- 
can Employers’ Liability Insurance Company upon a policy of in- 
surance issued to it “as trustee for and on behalf of any workman 
employed therein,” in which the insurance company agreed to pay 
to said Sloss Iron & Steel Company, “as trustee aforesaid, for the 
benefit of any workman injured, and, in case of his death, his legal 
representatives,” certain sums fixed according to the character of 

* Decision rendered, March 29, 1897. Syllabus by the Court. 
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the injury. It was alleged that the Sloss Iron & Steel Company had 
in its employ a man by the name of John Wallace, who died from 
the result of accidental injuries during the time that said policy was 
in force, and that under the terms of the policy they were entitled 
to recover one year’s wages and the necessary medical and funeral 
expenses. It further appeared that all of the medical and funeral 
expenses had been paid except the sum of $4. The petition failed 
to allege that there was a legal representative upon the estate of 
John Wallace, and the plaintiff sought to recover the amount sued 
for, as trustee, under the terms of the policy. An examination of 
the policy clearly demonstrates that, so far as the indemnity in case 
of injury or death was concerned, the parties thereto were contract- 
ing for the benefit of the employes of the defendant company; that 
the amount to be recovered, in case of injury during life, was to go to 
the employe injured; and that the amount to be recovered, in case 
of death, was to go, not to the employer, but to the legal representa- 
tive of the employe. The employer occupies the relation of trustee 
for the sole purpose of representing its employes in regard to their 
rights against the insurance company. It clearly appears from the 
policy that there was no iutention to contract with reference to an 
escheat to the State in case of the death of the employe without 
heirs. The employer, under the terms of the policy, could bring a 
suit to recover the amounts due thereunder, not, however, in his 
own right, but only as trustee in the right of the employe or his 
legal representative. It should appear from the allegation in the 
petition for whose benefit he is bringing the suit, as under the 
contract the trustee personally was not, in any event, to be the 
beneficiary of the policy or any part thereof. As the petition fails 
to show that John Wallace, the deceased employe, had either heirs 
or legal representatives, and the trustee not being authorized to 
recover in its own right, the court erred in not sustaining the de- 
murrer to so much of the petition as sought to recover the year’s 
wages which were due to the legal representatives of the deceased 
workman. As it was alleged that a part of the funeral expenses had 
been paid by the plaintiff, the petition set forth a cause of action so 
far as the balance due on this account was concerned, and, for the 
purpose of recovering this, the case will remain in court. 
Judgment reversed. 
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COURT OF APPEALS OF KENTUCKY 


KENTUCKY LIFE & ACCIDENT INS. CO. 


v8. 


KAUFMAN.* 


The policy provided that a bi-monthly mortuary payment should be made 
within thirty days of its date, and thereafter on the 5th day of January, 
March, May, July, September, and November, or within thirty days of 
date of notice. 


Held, That where no payment was made on the 5th of November and the in- 
sured died on the 17th of November, but within thirty days of the date of 
the notice sent, there had been no default. 


Marc Mounpy, for Appellant. 

Prirtte & Trasvet, for Appellee. 

Paynter, J. 

A policy of insurance was issued on the life of Sebastian Kauf- 
man for the benefit of his daughter, Mary Kaufman, for a sum not 
to exceed $1,000. The company seeks to defeat a recovery upon 
the ground that the policy was determined, and not in force, at the 
death of Kaufman. The policy was issued upon the condition and 
consideration of the payment of assessments and other sums in ac- 
cordance with the by-laws and terms of the policy during its con- 
tinuance. The following language appears in the policy :— 


Upon the death * * * of the member aforesaid, while this certificate or 
policy is in force, all the conditions thereof having been conformed to by said 
member, and on the receipt by the said company of satisfactory proofs of 
such death, * * * the benefit herein provided shall be included in the 
next bi-monthly mortuary premium call upon the holders of all certificates in 
force at the date of such bi-monthly notice of assessment, according to the 
table of graduated-payment rates given hereon, as determined by their re- 
spective ages; and the sum so collected thereon, less 2 per cent of the mortu- 
ary fund for reserve or guaranty fund as hereinafter provided, or pro rata 
thereof, shall be paid (less ten cents per thousand on amount of insurance in 
force, for expense and cost of collection, together with any balance due said 
company) in full satisfaction of this claim. 


Some of the conditions on the back of the policy are as follows:— 


(2) Of Payments. The person to whom this certificate is issued agrees to 
pay to said company $3.00 per annum on each $1,000.00 as herein provided for 
expenses, to be paid in quarterly or bi-monthly payments in advance, and at 
every anniversary thereafter, so long as this certificate shall remain in force. 
And also agrees to pay said company a bi-monthly, semi-annual, or annual 
mortuary payment, according to table rate printed hereon, within thirty days 
from date of policy (and thereafter on the 5th day of January, March, May, 


* Decision rendered, Oct. 13, 1897. 
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July, September, and November), or within thirty days from day on which 
notice bears date, payable at home office, in Louisville, Ky., and shall be paid 
as long as this policy or certificate of membership is in force. (7) Conditions 
of Acceptance. The holder of this certificate further agrees and accepts 
this policy on the express condition that, if any payment is not made to the 
company within thirty days after the same is due, then this policy shall 
terminate, and be null and void, and of no effect. 

The right of recovery depends upon the meaning and effect of the 
provisions and conditions of the policy. The notice of the mortuary 
payment to Kaufman was dated November 5, 1893, and was pre- 
sumably forwarded by mail on that day. On the 17th of November 
—twelve days after the notice had been issued-—Kaufman died. It 
is earnestly insisted by counsel for the insurance company that the 
thirty days allowed for the payment of the assessments were simply 
days of grace, and that the sum was due and payable on November 
5th, and that the insured failed to exercise the privilege of continu- 
ing the policy in force by paying the assessment before his death. 
The question turns, then, upon the provisions and conditions of the 
policy. Counsel cites numerous cases to sustain his contention, 
but, after a careful examination, we do not think they sustain his 
position. The provisions in the policies which the courts in those 
cases were called upon to construe were entirely different from 
those of the policy under consideration. By the terms of condition 
2 the first bi-monthly mortuary payment was required to be made 
within thirty days from the date of the policy. Payments thereafter 
were to be made on the 5th day of January, March, May, July, Sep- 
tember, and November, or within thirty days from date of the no- 
tice. It will be observed that the first mortuary payment was to be 
made within thirty days after the date of the policy, and bi-monthly 
payments were to be made on the 5th day of months stated, or 
within thirty days from the date of notice. The language does not 
import that the premiums were due on the 5th of the months named, 
because it said that they can either be paid at such dates or within 
thirty days after the date of the notice. Condition 7 provides that, 
if the payment of the premium is not made to the company within 
thirty days after the sum is due, then the policy shall terminate, and 
be void. There can be no doubt that the meaning of this provision 
is that the contract remained in force for thirty days from the date 
of the notice, and of course it contemplates that the notice would be 
given on the 5th day of the months named. Forfeitures are never 
favored in the law, and courts are always prompt in holding to any 
circumstances that indicate an election to waive a forfeiture or any 
agreement to do so on which the member has relied and acted. 
This court has repeatedly approved that doctrine. In this case it is 
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hardly necessary to invoke such a rule of law, because the contract 
of the parties has declared that it was to be in force for a period 
which, in this case, covered the time at which the insured died. 
The policy provides that upon the death of the member, if the policy 
be in force, on receipt of satisfactory proof of death, the benefit pro. 
vided in the policy is to be included in the next bi-monthly mortuary 
premium call upon the holders of certificates in force at the date of 
such call. As we have said, Kaufman died on the 17th of November, 
eighteen days before the thirty days’ period had elapsed. If the 
policy was in force (as we think it was), then the company became 
liable to the beneficiary in the policy the instant the insured died. 
When he died, the contract was terminated, and the liability of the 
company fixed. The relation of debtor and creditor had been cre- 
ated between the company and the beneficiary. Had there been no 
provision in the policy giving the company the right to withhold 
enough of the sum due the beneficiary to pay the unpaid premium, 
then the law would permit the company to deduct that from the 
sum due under the policy. We are, however, not left to apply the 
law to such a condition, because the policy provides that the sum to 
which the beneficiaries are entitled shall be paid less “any balance 
due said company.” This provision of the policy lends material aid 
to the court in its efforts to arrive at a conclusion as to the intention 
of the parties to the contract. It was evidently contemplated that 
the deceased might die while the policy was in force, owing the 
company a part or the whole of the bi-monthly premium. The case 
of Baxter vs. Insurance Co. (119 N. Y., 450), fully sustains the views 
we have expressed. Counsel for appellee cites Klein vs. Insurance 
Co., 104 U. S., 88; Yoe vs. Association, 63 Md., 86,and Dennis vs. 
Association, 120 N. Y., 496. In the case of Klein vs. Insurance Co., 
the premium was due on the Ist of March, but was not paid until 
after the death of the insured, which occurred March 18th. The ob- 
ject of that action was to obtain relief against the forfeiture, and the 
court held that time was of the essence of the contract, and refused 
the relief sought. In the case of Yoe vs. Association it was the duty of 
the secretary to notify the insured of the death of a member of the 
association, and thereupon the member thus notified was required 
within thirty days from the date of the notice to pay the sum of 
$1.10, and, in case of neglect or refusal to pay it, his name was to be 
erased from the roll of members, and he forfeited all claims upon 
the association. On the 29th of August the notice required was 
sent to Yoe. On the 30th of September, Yoe died, which was two 
days after the expiration of the thirty days. The court denied the 
right to recover, because the assessment was not paid within thirty 
Vou. XXVII.—22. 
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days after date of the notice. The thirty days expired before the 
death of the insured, and he failed to pay the assessment. In Dennis 
vs. Association the insured had thirty days, in which to pay the pre- 
miums, from the mailing of the notice of the assessment. The no- 
tice was mailed on February 15th; payment was due March 15th. 
The insured died March 19th, and the court denied the right of the 
beneficiary to recover. It will be observed that the facts of those 
cases are entirely different from the case at bar. Had Kaufman 
failed to pay the assessment within thirty days, and died after the 
expiration thereof, then we would have before us a question similar 
to those considered in the cases to which we have referred. Counsel 
for appellant cite the opinion of Lord Ellenborough in Want vs. 
Blunt, 12 East, 182. The provisions of the policy in that case were 
unlike those of the policy which is the basis of this action, and, as 
the facts of that case are distinguishable from those of this case, it 
is unnecessary for the court to express an opinion as to whether it 
would approve the doctrine of that case were a similar case presented 
to it for adjudication. The judgment is affirmed. 


SUPREME COURT OF GEORGIA. 


BARBOT 
vs. 
MUTUAL RESERVE FUND LIFE ASS’N.* 


A certificate of membership in a mutual benefit life association, which carries 
with it insurance on the life of the member, is taken and accepted under 
the terms and conditions of the charter, constitution, and by-laws of the 
association in force at the time of the issuance of the certificate, whether 
reference to the same is or is not made in the certificate. (a) When an 
application for membership in such association declares that the consti- 
tution and by-laws are to be made a part of the certificate, when issued, 
the certificate, constitution, and by-laws of the association constitute the 
contract between the member and the association. (b) In such a case, 
when the certificate has attached thereto an assessment rate-table, show- 
ing, by amounts, the proportion of assessments which are to be made at 
ages from 15 to 65 years on each $1,000 insured, and the constitution and 
by laws provide that, at stated intervals, assessments shall be made by 
the governing authorities ou the entire membership, for such sums as may 
be deemed sufficient to meet existing death claims, which shall be appor- 
tioned among the members according to age, the table attached to the 
certificate will be construed only to fix the ratio of payment by each 
member on the basis of age. 


A resolution passed at a convention of the members held under the terms pre- 
scribed in the constitution and by-laws, which simply gives to the board 
of directors power to pay death claims from current receipts, which, under 


* Decision rendered, March 29, 1897. Syllabus by the Court. 
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the constitution and by-laws, are applicable to another fund, while good as 
a by-law, is not mandatory, but merely suggestive of what might be done. 
Without additional words, such a grant of power leaves its exercise in the 
discretion of the board; and, when an assessment is made by the board, 
larger in amount than it would have been if such current receipts were 
so applied, this assessment cannot be held illegal or excessive, under the 
terms of such resolution or by-law. 


Lirtte, J. 
Louis J. Barbot filed in the city court of Richmond County his 
complaint against the Mutual Reserve Fund Life Association, a cor- 
poration duly incorporated under the laws of New York, and doing 
business in the State of Georgia and County of Richmond, in which 
he alleged that on the 31st day of July, 1882, the defendant made and 
entered with petitioner into the following policy contract, to wit:— 


Mutual Reserve Fund Life Association. Number 4,914. Policy, $10,000. 
Age 51. 149 Broadway, New York. In consideration of the statements, rep- 
resentations, and warranties contained in the application for this certificate 
of membership, and of the admission fee paid, and of the dues for expenses to 
be paid on or before the 31st day of July in every year during the continuance 
of this certificate, and all mortuary assessments, payable at the office of the 
association within thirty days from the date of each notice, the Mutual Re- 
serve Fund Life Association does hereby receive Louis J. Barbot, of Charles- 
ton, County of Charleston, State of South Carolina, as a member of said asso- 
ciation. Whenever the death fund of the association is insufficient to meet 
an existing claim by death an assessment shall be made upon the entire mem- 
bership in force at the date of such death, for such a sum as has been estab- 
lished by the board of trustees, according to the age of each member, as per 
table indorsed hereon, and the sum received from such assessment (less 25 per 
cent, to be set apart for the reserve fund) shall go into the death fand. Within 
ninety days after receipt of satisfactory evidence to the association of the 
death of the above-named member during the continuance of this certificate 
of membership, there shall be payable to Josephine M. Barbot (wife), of 
Charleston, County of Charleston, State of South Carolina, if then living, 
otherwise to the legal representative of said member, the sum of ten thousand 
dollars, from the death fund of the association at the time of said death, or 
from any moneys that shall be realized to the said fund from the next assess- 
ment to be made as hereinabove set forth; and no claim shall be otherwise 
due or payable, except from the reserve fund, as hereinafter provided. The 
net earnings of the association, together with the 25 per cent received from 
each assessment, shall constitute a reserve fund, which shall be deposited 
with a trust company, and be securely invested in United States bonds, mort- 
gages, or other interest-bearing securities, by said trust company, as trustee, 
for the exclusive benefit of the members of the association; and the interest 
on the same, as it accrues shall be placed by said trustee to the credit of the 
death fund. The reserve fund above $100,000, and in excess of sums repre- 
sented by outstanding bonds, shall be applied to the payment of claims in 
excess of the American Experience Table of Mortality, and, when any claim 
by death is due, to making up any deficiency that may then exist in the death 
fund. After the expiration of each period of five years, during the continu- 
ance of this certificate of membership, a bond will be issued (bearing interest 
at the rate of 4 per cent per annum, payable annually to the death fund) for 
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an equitable proportion of the reserve fund, and the principal of said bond 
shall be available, ten years from its date, towards paying future dues and 
assessments under this certificate; and should said membership hereunder 
cease, by death or otherwise, any portion of said principal not thus used shall 
be applied to increase the bonds issued at the next quinquennial apportion- 
ment to other members of the association holding certificates issued during 
the same year as this certificate, and at which apportionment the rate of as- 
sessments may be changed to correspond with the actual mortality experience 
of the association. 


Then follow various conditions which are immaterial to an adjudi- 
cation of the questions raised, and in conclusion it is provided that 
the application for membership shall constitute a part of the certifi- 
cate. Indorsed on the policy is the following :— 

TABLE OF RATES. 

Admission Fee : $1,000, $8.00; $2,000, $12.00 ; $3,000, $15.00; $5,000, $20.00 ; 

$10,000, $30.00. The dues are limited to $2.00 on each $1,000, payable annu- 


ally in advance. 
p ASSESSMEN TRATE-TABLE. 

No assessments will be made while there remains in the death fund a sum 
sufficient to pay a claim in full. When an assessment is required, each sur- 
vivor shall pay for each $1,000 of the amount of his certificate, as follows :— 

Age. Rate. Age. Rate. Age. Rate. Age. Rate. Age. Rate. 

15 

to 

25 $1.00 34 $1.20 42 $1.52 i $1.84 58 $2.60 
26 1.02 35 1.24 43 1.56 f 1.88 59 2.80 
27 1.04 36 1.28 44 1.60 5é 1,92 60 3.00 
2 106 37 «182 45 164 & 1.96 61 3.50 
29 108 38 136 46 1.68 2.00 62 4.00 
30- 1.10 39 1.40 47 1.72 2.10 63 4.50 
31 1.12 40 1.44 48 1.76 2.25 64 5.00 
32 114 41 148 49 ~~ 1.80 240 65 5.50 
33 1.16 

After setting out the certificate of membership and insurance, the 
material portions of which are copied above, Barbot further alleged: 
That he had complied with the terms of said contract, and with the 
constitution and by-laws of the defendant, and, on demand, had 
paid regularly the annual dues and all legal assessments made on 
him by defendant, as in his certificate of membership he had agreed 
to do. That from the 31st day of July, 1882, to the 31st day of July, 
1895, he paid as follows: Beginning September 1, 1882, $18.20, 60 
days from each payment to September 1, 1885; from September 1, 
1885, $28.20, 60 days from each payment to September 1, 1887; from 
September 1, 1887, $31.20, 60 days from each payment to September 
1, 1895,—the said sum of $31.20 being the maximum rate of assess- 
ment fixed by the constitution and by-laws of the defendant. The 
reserve fund, being accumulated by the defendant in the manner 
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and for the purpose stated in its contract, has grown steadily under 
the rates of assessments heretofore of force, and on July 1, 1895, 
had reached the amount of $3,928,479.55. Independent of this re- 
serve or emergency fund, the income of the defendant has steadily 
increased, so that for the six months immediately preceding the Ist 
of July, 1895, the balance of income of the defendant over and above 
disbursements for the same period was $4,428,766.84. The reserve 
or emergency fund having grown large enough to meet any unlooked- 
for death rate, and still growing larger under the then rate of assess- 
ment, the members of the defendant company, in annual session, on 
January 23, 1889, enacted a by-law limiting the rate of assessment 
upon all those who were members prior to January 1, 1890, to the 
maximum rate at age of entry. That on August 1, 1895, the direct- 
ors, of their own motion, repealed this by-law limiting their assess- 
ments as hereinbefore stated, and levied, without the knowledge or 
consent of plaintiff, an excessive assessment on those who were 
members of said association prior to January 1, 1890, fixing the as- 
sessment at double the amount of the maximum rate.at the date of 
their entry as members of the association; and the defendant de- 
manded payment of said increased sum of plaintiff. That plaintiff 
tendered to defendant’s agents in this State the sum of $31.20, being 
the maximum rate of its assessments at date of his entry into the 
company, and the maximum sum fixed in the by-law aforesaid, 
which the said agents refused to receive; that plaintiff then renewed 
the tender to the company at its home office, in the city of New York, 
through the vice-president of said company, who was authorized to 
receive the same. He likewise rejected and refused the same. Both 
of which tenders were made said defendant company within the 
time prescribed by said company for the payment of said assessment. 
That defendant, over his protest, has refused to continue plaintiff 
as a member of said association, or to allow him to participate in 
any of its benefits and profits, or to refund him the membership fee 
and the annual dues and mortuary assessments paid into said com- 
pany for said benefits upon the faith of his contract, with all of the 
terms of which plaintiff has strictly complied. That at the time said 
excessive and illegal assessment was demanded from plaintiff, which 
he has refused to pay, as hereinbefore stated, and for which refusal 
he has been forced out of the association, there was then in the 
death fund a sum sufficient to pay a claim in full. That defendant 
is indebted to plaintiff, for cash received from him for membership 
fees, annual dues, and mortuary assessments, in the principal sum 
of $2,212.40; interest on each payment from date of payment to 
September 1, 1895, at 7 per cent per annum, $1,429.60; making a 
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total indebtedness of principal and interest to September 1, 1895, of 
$3,642. : 

To this petition the defendant demurred as follows: “(1) Because 
the petition does not set out a legal cause of action. (2) Because 
the petition alleges that the defendant is indebted to your petitioner, 
for cash received from him, in a certain amount, for which he seeks 
recovery, while the other allegations of the petition show that said 
sums were never diverted by the defendant, but were applied by it 
to the uses intended by plaintiff, and therefore he is not entitled to 
recover them; the plaintiff having received, in consideration there- 
for, protection for his beneficiary under the policy since the date 
thereof, to wit: July 31, 1882. (3) Because, if the plaintiff bas been 
wrongfully dealt with, as alleged, his remedy is not by action to re- 
cover assessments paid, with interest thereon, but by action for re- 
instatement as a member of defendant company. (4) Because the 
petition nowhere alleges that the action of the directors on August 
1, 1895, in raising the assessment as set out in the petition, was ille- 
gal or unauthorized, or in any way a violation of the constitution of 
the company; the truth being that the constitution expressly gives 
to the board of directors the right to fix the amount and rate of as- 
sessment. (5) Because, the increase of the assessment not being 
alleged to be unconstitutional or illegal, the plaintiff, as a member 
of a mutual association, in which he has a vote, is bound by the ac- 
tions of the officers of the company, unless he charges fraud or mis- 
take in their conduct, and no such charge is contained in plaintiff's 
petition. (6) Because the petition only sets out the certificate of 
membership of the plaintiff, and omits to attach copies of his appli- 
cation and of the constitution of the defendant company, both of 
which documents form essential parts of plaintiff's contract; be be- 
ing a member of a mutual association, and having a vote in choos- 
ing its officers, and his rights being subject to the constitution in 
existence at the date of his certificate, and also to all amendments to 
said constitution legally adopted since the date of his certificate; the 
truth being that the original constitution and also the amended con- 
stitution give the board of directors full power to charge assessments 
as they did; and attorneys for defendant company ask that plaintiff's 
petition be dismissed unless he shall attach copies of his application 
and of the constitution and amendments thereto now of force.” 

To meet the sixth ground of the demurrer, the plaintiff, by leave 
of the court, amended his declaration, and set out the constitution 
and by-laws of the defendant in full, and such part of the applica- 
tion for membership in said company as, by agreement of counsel, 
was relevant. The organic law of the defendant company, as set 
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out in the amended petition, is entitled, “Constitution and By-Laws 
of the Mutual Reserve Fund Life Association,” the avowed objects 
of which association are 


To promote the well-being of all of its members, and to furnish substantial 
aid to their families or assigns in the event of a member’s death. 


There are many provisions contained in the constitution and by- 
laws, with respect to the organization and internal management of 
the association, which are immaterial to a consideration of the pres- 
ent case, and therefore are not here set out. Provision is made for 
annual meetings of the members of the association, at which each 
member of the association in good standing shall be entitled to one 
vote, in person or by proxy. It is provided that at such annual 
meeting a board of directors shall be elected, who shall in turn’elect 
the officers of the association, and shall also elect three of their own 
number, who shall constitute an executive committee, the duties of 
which are to appoint medical examiners, audit death claims, deter- 
mine all salaries and expenses, and make contracts with general 
agents and others for the furtherance of the business of the associ- 
ation, and for the benefit of its members, etc. Provision for the 
creation and maintenance of what is termed a ‘death fund,” and 
also for the creation and maintenance of what is termed a “reserve 
fund,” is made, as follows:— 


Seventy-five per cent of the net death assessments (the manner of making 
which will hereafter be pointed out) shall go into the death fund, from which 
losses shall be paid. The remaining 25 per centshall be carried to the reserve 
fund, no part vf which shall be used for expenses. The net earnings of the 
association, together with 25 per cent of said net receipts from each assessment, 
shall constitute a reserve fund, which shall be deposited with a trust com- 
pany or companies, or departments constituted by governmental or legal au- 
thority, and, upon the order of the board of directors of the association, shall 
be securely invested in United States bonds, mortgages, or other interest- 
bearing securities, for the exclusive benefit of the members of the association; 
and the interest on the same, as it accrues, shall be placed to the credit of 
the death fund, to be used in providing for the current death claims. The 
mortuary department shall be distinct from the other departments of the as- 
sociation, and all moneys received from the mortuary calls, less the cost of 
collecting, shall pass through said department, and [after deducting certain 
named expenses] shall be deposited by the treasurer in banks or trust com- 
panies, to an account to be known as the ‘‘ Mortuary Account of the Mutual 
Reserve Fund Life Association,” and shall only be withdrawn from said ac- 
count by transfer, on the order of the president and treasurer, to the reserve 
fund, or for investment in such securities as may be required by. the laws rel- 
ative to deposits to secure admission for the transaction of business by the 
association, as may be approved by the board of directors of the association, 
and which securities shall be deposited as required by the constitution, or in 
settlement of death claims under the certificate of the association ; said claims 
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having been first approved by the executive committee of the association. 
With respect to the reserve fund, it is further provided that that fund, above 
$100,000, and in excess of sums represented by outstanding bonds (issued in 
the manner hereinafter pointed out’, may be applied to the payment of claims 
in excess of the American Table of Mortality, and when any claim by death 
is due, after a mortuary assessment upon each member of the association has 
been made according to the rules of the association, to making up any deti- 
ciency that may then exist in the death fund. After the expiration of each 
period of five years, during the continuance of a certificate of membership, a 
bond shall be issued for an equitable proportion of the reserve fund, the prin- 
cipal of which shall be available, ten years from its date, towards paying fu- 
ture dues and assessments under said certificate. Should the membership 
under such certificate cease, the bond shall at once become null and void, 
and any portion of the principal not so used shall be applied to increase the 
bondssissued at the next quinquennial apportionment to other members of 
the association holding certificates issued during the same year as the afore- 
said certificate. It is further provided that the corporate powers of the asso- 
ciation shall be vested in the board of directors, who shall have power to 
adopt such rules and regulations as they may deem necessary, not inconsist- 
ent with this constitution and by-laws, and to amend the same; and to fix 
the amount and rate of assessments, fees and dues, and to enact rules and 
regulations for the government of the officers and employes, and for the man- 
agement of the affairs, of the association. They shall have authority to fix 
and determine the amount of benefits for which certificates of membership 
will be issued, rates of assessments, admission fees, and annual dues, and shall 
have authority to adopt and execute, in addition to the mode in this consti- 
tution and by-laws provided for, such other or additional plans and systems 
of participation in benefits of membership, and of the holding, division, and 
legal investment of reserve fund and accumulation, in conformity with the 
laws of the State of New York, and of the use thereof for the benefit of mem- 
bers, from time to time, as the board of directors may deem expedient and for 
the best interests of the association. It is further provided that in the first 
week of the months of February, April, June, August, October, and Decem- 
ber, of each year, or at such other dates as the board of directors may from 
time to time determine, an assessment shall be made upon the entire mem- 
bership in force at the date of the last death of the audited death claims prior 
thereto, for such a sum as the executive committee may deem sufficient to 
meet the existing claims by death; the same to be apportioned among the 
members according to the age of each member. A failure to pay the assess- 
ment within thirty days from the first week day of February, April, June, Au- 
gust, October, and December (or within thirty days from the date of the 
periods as may be named by the directors), shall forfeit his membership in 
this association, with all the rights thereunder, and the certificate of mem- 
bership shall be null and void. It is also provided that the constitution and 
by-laws may be revised or amended at any annual meeting of the association, 
or at a special meeting of the members called for that purpose, by a two- 
thirds vote of the members present, in person or by proxy; but no such 
amendments shall be considered unless the same shall have been submitted 
in writing to the executive committee at least thirty days previous fo such 
annual or special meeting, except by the unanimous consent of the members 
present at such a meeting. 
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In the amended petition it is alleged that the following resolution 
was Offered at the annual meeting of the members held January 23, 
1889, by Gen. Isaac H. Shields, of Philadelphia, Pa., and, after full 
discussion, unanimously adopted, to wit:— 

Whereas, the Mutual Reserve Fund Life Association was established upon 
the natural premium system of life insurance, which requires members to pay 
simply their proportion of the death claims, with 33 per cent additional 
thereto (which is equivalent to 25 per cent upon the gross), which additional 
sum has for its object the creation of a reasonable surplus reserve emergency- 
fund, to provide against unforeseen contingencies (its foundation principles 
being in opposition to accumulations of vast sums of money taken from the 
pockets of the policyholders); and whereas, the aforesaid surplus reserve 
emergency-fund is rapidly increasing, and has already reached the enormous 
sum of $1,885,000; Therefore, resolved, that in the event any sums are here- 
after required for the payment of death claims, in excess of the sums realized 
from current bimonthly mortuary premium calls at the maximum rates at age 
of entry, as established by the association, that are applicable to the death 
fund (which rates are based upon the American Table of Mortality, with 33 
per cent loading for the reserve fund), the board of directors shall have power 
to pay such death claims in excess thereof from the current receipts that are 
applicable to the surplus reserve emergency-fund: provided, that said surplus 
reserve emergency-fund shall always be maintained at a sum not less than 
$2,000,000; but nothing in this resolution shall conflict with the provisions of 
the constitution or by-laws. 


The amended petition contained, also, an extract from the appli- 
cation of plaintiff for membership in the association, as follows: “It 
is hereby declared and warranted that the foregoing answers and 
statements are full, complete, and true; and it is agreed that this 
declaration and warranty shall form the basis of the contract be- 
tween the undersigned and the Mutual Reserve Fund Life Associa- 
tion, and are offered to said association as a consideration of the 
contract applied for, and subject to all the limitations and require- 
ments of the constitution and by-laws, all of which are made part of 
the certificate to be issued on this application.” Upon the com- 
ing in of plaintiff's amended petition, the court rendered a judgment 
sustaining the demurrer filed by the defendant, and dismissing 
plaintiff's suit, to which judgment and dismissal the plaintiff ex- 
cepted; and the errors assigned thereon form the basis of the writ 
of error sued out to this court. 


1. The declared purpose of the defendant, which is a mutual life 
association, is to promote the well-being of all of its members, and 
to furnish substantial aid to their families or assigns in the event of 
a member’s death. In accomplishing this object, it was the rule of 
the association to issue its certificates of membership, containing a 
contract of insurance on the life of the member, on the basis of a 
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graduated admission fee, certain dues, and also mortuary assess- 
ments to pay death claims when required. It was provided that 
these assessments should be made at given intervals, and graduated 
according to the age of the policyholder and the amount insured. 
Two funds were provided for by the constitution and by-laws of the 
association,—a death fund and a reserve fund. The death fund was 
to be maintained by devoting 75 per cent of all mortuary assessments 
collected, and interest accruing from an investment of the reserve 
fund in a certain manner directed. The reserve fund was to be 
maintained by the net earnings, together with the remaining 25 per 
cent from mortuary assessments. The authority given to the board 
of directors by the constitution aud by-laws of the association is 
very broad. Among others, they had the power to fix the amount 
and rate of assessments, fees, and dues, and this power was only 
limited by other provisions of the constitution and by-laws. The 
constitution and by-laws further provided as to the manner of the 
investment of the reserve fund, and the issuance of bonds periodically 
to the members, representing, as between them, an equitable pro- 
portion of the reserve fund, which at a given time should be avail- 
able towards paying dues and assessments. It was further provided 
that the reserve fund above $100,000, and in excess of sums repre- 
sented by outstanding bonds, might be applied to the payment of 
claims in excess of the American Table of Mortality, and to making 
up any deficiency in the death fund when any claim is‘ due, after a 
mortuary assessment upon each ember, according to the rules of 
the association, has been made. It will thus be seen that under the 
constitution and by-laws, as originally adopted, no part of the cor- 
pus of the reserve fund could in any event be applied to the pay- 
ment of death claims, unless that fund exceeded a given amount, 
and then only to the payment of claims in excess of the American 
Table of Mortality (that is, claims arising from deaths occurring so 
frequently as to exceed the average laid down in the mortality table), 
and also to making up any deficiency that should be found to exist 
in the death fund after the usual mortuary assessments upon the 
members had been made. According to the terms of the plaintiff's 
policy, no mortuary assessment could be made upon members while 
there remained in the death fund a sum sufficient to pay in full 
death claims pending at the interval or intervals when such assess- 
ments were authorized to be made. The plaintiff alleged in his 
petition that he had paid all the assessments made from July, 1882, 
to July, 1895, and that on August 1, 1895, the directors levied an 
excessive assessment on the members of the association who became 
members prior to the 1st of January, 1890, and fixed the amount of 
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such assessment at double the amount of the maximum rate at the 
date of their entry as members of the association, which maximum 
rate, he alleges, was shown by a table attached to his certificate of 
membership and policy of insurance. This being a mutual associ- 
ation, controlled by its members, and each bearing his share of the 
burdens for the benefit of the whole membership, the contract of a 
member is different from an ordinary life-insurance policy. The 
latter is held to be the contract which determines the rights of the 
company and the insured, and to be the whole of the contract; but 
inasmuch as both the benefits and the burdens in a mutual society 
are to be equal, and bearing on all its members alike, it is well set- 
tled that the certificate of membership is only a part of the written 
evidence of the contract, and that in such a society the charter or 
constitution and by-laws in force at the time of the admission of a 
member are terms of an executory contract, and that by entering 
the society, the member assents to all of such terms, and that they 
each become a part of the contract of insurance, whether they are 
incorporated in or referred to by the certificate of membership or 
not: Supreme Commandery vs. Ainsworth, 71 Ala.,436; Hellenberg 
vs. Independent Order, 94 N. Y., 580; Society vs. Burkhart, 110 Ind., 
192; American Legion vs. Smith, 45 N. J. Eq., 466; Supreme Lodge 
vs. Nairn, 60 Mich., 44; and other cases cited in Nibl. Ben. Soc. & 
Ace. Ins. (2d Ed.), § 136. In this case, however, the constitution 
and by-laws of the defendant association are expressly made a part 
of the certificate which is held by the plaintiff. The application for 
membership made by the plaintiff to the association expressly de- 
clares that the constitution and by-laws are made a part of the cer- 
tificate issued on such application. It is therefore clear that the 
contract on which the plaintiff relies to recover in this case not only 
provides that his right to recover depends upon his compliance with 
the terms and conditions named in his certificate, but that it is also 
governed by the terms and conditions of the constitution and by- 
laws of the association in force at the time such certificate was 
issued. The certificate of membership and contract of insurance, 
which are joint in this case, has attached to it a table of rates, in 
which is set out the rates of admission fees, the dues, and also an 
assessment rate-table; giving the amount, at specified ages, which 
each member of the association should pay when a mortuary assess- 
ment is required. It will be noted that the table of rates attached 
to the policy is denominated an “assessment rate-table,” and it is 
apparent that it is designed, not to fix the amount of assessments, but 
to fix the relative rate of assessments at ages varying from 15 to 65. 
Section 5, art. 2, of the constitution and by-laws, is as follows:— 
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In the first week of the months of February, April, June, August, Octo- 
ber, and December, of each year, or at such other dates as the board of direct- 
ors may from time to time determine, an assessment shall be made upon 
the entire membership in force at the date of the last death of the audited 
death claims prior thereto, for such a sum as the executive committee may 
deem sufficient to meet the existing claims by death; the same to be appor- 
tioned among the members according to the age of each member. 

From the contract of insurance, and this part of the constitution 
and by-laws, the plan of raising funds to meet death losses as they 
occur is made plain. The death losses must, in the nature of things, 
be uncertain; and, at best, the mortality tables would show only an 
approximation of the amount to be provided to meet such losses. 
Therefore at the stated intervals in each year an assessment shall 
be made in gross for such a sum as the executive authorities of the 
association might deem sufficient to meet existing death claims, and 
this gross sum is to be apportioned among the members according 
to age; the ratio of such apportionment, as between the members, 
being fixed in tHe table attached to the contract of insurance. Under 
this scheme, it is apparent that the amount of the gross assessment 
shall be judged and fixed by the authorities of the association; and 
it is equally apparent that the amount of such assessment will vary 
according to the number of death claims to be provided for, as well 
as the number of members of the association at the time such losses 
occur. We conclude, therefore, that it was not the purpose of this 
assessnient rate-table to fix a limitation upon the amount of the gross 
assessment, but only to afford a guide, after such gross amount has 
been ascertained, for its equitable and fair apportionment among 
the members, graduated according to their relative ages. 

2. The plaintiff, however, mainly plants his right to recover on the 
effect of a resolution which was passed at the annual meeting of the 
members of the association on the 23d of January, 1889. The full 
text of this resolution, which was unanimously adopted, is set out 
in the statement of the pleadings preceding this opinion, and there- 
fore is not inserted here. The plaintiff contends that under the 
terms of this resolution it was the duty of the board of directors, 
whenever any sums were thereafter required for the payment of 
death claims in excess of the sums realized from current bi-monthly 
mortuary premium-calls at the maximum rate at age of entry, to 
pay such sums from the current receipts applicable to the reserve 
fund; in other words, that after making a bi-monthly assessment on 
each member according to the maximum rate at age of entry as fixed 
by the assessment rate-table, if such assessment was not sufficient 
to meet outstanding death claims the directors should supply the 
deficiency from the reserve fund. The plaintiff alleges, however, 
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that the board of directors ignored this resolution, and declined to 
appropriate any part of the reserve fund to the payment of death 
claims, as contemplated by the resolution, although such fund 
amounted to much more than $2,000,000, and that, therefore, the 
assessment levied on him on the Ist day of August, 1895, was ex- 
cessive, unnecessary, and illegal; that it was excessive and unneces- 
sary because when it was levied there was in the death fund, by 
reason of such resolution, a sum sufficient to pay pending death 
claims; and that, therefore, the making of such assessment was a 
violation of the stipulation in his policy contract, to the effect that 
no assessment will be made while there remains in the death fund 
a sum sufficient to pay a death claim in full. It is admitted that at 
the time this assessment was made, which exceeded the maximum 
bi-monthly mortuary premium-call at age of entry, there was a very 
much larger sum in the reserve fund than $2,000,000; and if the 
plaintiff's contention be true, that it was the duty of the directors, 
under the resolution heretofore referred to, to appropriate a part of 
this reserve fund to the payment of any portion of pending death 
claims, then it would seem to follow that such assessment would be 
excessive. An amendment must be legally made, in order that the 
failure of a member to pay it shall work a forfeiture of his rights to 
membership. Every assessment must be in strict conformity with 
the charter and by-laws of the association, and with the contract of 
insurance: Agnew vs. United Workman, 17 Mo. App., 254; Insur- 
ance Co. vs. Gackenbach, 115 Pa. St., 492. We do not think, how- 
ever, that the resolution under consideration has the effect to defi- 
nitely prescribe that the bi-monthly assessments for the payment of 
death claims should be limited as therein designated, and defi- 
ciencies supplied from the reserve fund. Undoubtedly it was con- 
templated by the members in convention that such could be done 
without detriment to the interest of the association, and accordingly 
power was given to the board of directorsto do so. Whether or not, 
therefore, the board of directors had power to make such applica- 
tion under the provisions of the constitution and by-laws as set out 
in the preceding report, is not in question, although certainly such 
power was given them by the resolution. However, while the power 
was conferred, the resolution was not mandatory that such should 
be done by the directors. The grant of power in this case was 
coupled with a submission to the discretion of the board of direct- 
ors to judge of the propriety of so doing, and left to them the de- 
termination of whether it should or should not be done, and its effect 
was in no way to impair the authority to make assessments under 
the provisions of the constitution and by-laws. Indeed, the resolu- 
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tion, in terms, after granting to the board full power to make 
such appropriation from the reserve fund, declares that nothing in 
the resolution should conflict with the provisions of the constitution 
or by-laws. As we have seen, the constitution and by-laws provide 
for bi-monthly assessments for a sum in gross, to be fixed by the 
executive committee, sufficient in amount to meet pending death 
claims; and while this resolution, no doubt, legally and constitu- 
tionally gave the right and power to the board of directors to fix 
the gross sum of such assessment at an amount less than was suffi- 
cient to meet pending death claims, and to make good the amount 
necessary for such purpose by appropriations from the reserve fund, 
it did not undertake, by its terms, to imperatively declare that such 
should be done by the board. So construing the resolution, it will 
follow that the powers originally granted by the constitution and 
by-laws to the board of directors was in force at the time the assess- 
ment was made which the plaintiff alleges to be illegal, and, being 
in force, the amount of the assessment necessary to pay such 
claims was left to the board, with merely a power—which they 
might or might not exercise, at their discretion—to limit the 
assessment and appropriate the reserve fund in the manner sug- 
gested by the resolution; and it not being alleged that the assess- 
ment was illegal, other than because of such resolution, the con- 
tention of the plaintiff must fail, and it was therefore not error in 
the court below to sustain the demurrer and dismiss the plaintiff's 
petition. Judgment affirmed. All the justices concurring, except 
Simmons, C. J., disqualified and not presiding. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHT CIRCUIT. 


NEW YORK LIFE INS. CoO. 
v8. 
BAKER.* 


It was claimed that the insured had made false statements as to health in his 
application. 

Held, That where the company, with subsequent knowledge of the facts, con- 
tinued to treat the policy as asubsisting obligation, retaining premiums 
that had been paid and putting the claimant to the trouble of securing 
guardianship papers, and afterwards seeking to compromise, delaying for 
a year after the death to tender back the premiums, the misstatements 
were waived. 


* Decision rendered, Nov. 1, 1897. 
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Statement of the case by Tuayer, J. 

This was a suit on a life-insurance policy issued by the New York 
Life Ins. Co., the plaintiff in error, which was brought by Ida M. 
Baker, the defendant in error, as guardian of her three minor child- 
ren, Cecil Baker, De Loyd Baker, and Lamont Baker. The policy 
sued upon was issued by the aforesaid company on the life of Ward 
L. Baker, for the benefit of the aforesaid minors, in the sum of 
$5,000; and the same was executed and delivered on or about July 
13, 1893. The insured died on December 22, 1893; having paid 
one annual premium, in the sum of $180.50. The defendant com- 
pany answered the complaint, denying all liability on said policy, 
and pleading substantially the following facts: Thut, before the 
issuance of the policy, Ward L. Baker, the insured, made a written 
application therefor to the defendant company, which application 
was referred to in the policy, and, by the terms thereof, was ex- 
pressly made a part of the contract of insurance; that said appli- 
cation thus made a part of the policy contained an agreement on 
the part of the insured that the statements and representations con- 
tained in said application, together with the statements contained 
therein which were made to the defendant’s medical examiner, 
should be the basis of the contract between the defendant company 
and the insured; that the insured thereby warranted said statements 
to be full, complete, and true, whether written by his own hand or 
not; and that such warranty should form a consideration for the 
policy which might be issued thereon. The defendant company 
further alleged, in substance, that certain statements contained in 
said application, which were made by the insured, Ward L. Baker, 
in response to various questions propounded to him by the defend- 
ant company’s medical examiner, were false, and that the policy 
subsequently issued on the faith of said application was, for that 
reason, utterly void. The questions and answers thereto to which 
said averments relate were as follows: “ Question. Give full particu- 
lars of any serious illness you have had since childhood? Answer. 
Have had none. Question. When were you last confined to the 
house by illness? Answer. Not since childhood. Question. What 
is the name and residence of your physician? Answer. Have none. 
Question. What other physician have you consulted? Answer. 
None.” Tothe foregoing plea the plaintiff below filed a reply wherein 
it was alleged, in substance, that, by virtue of the company’s 
conduct and dealings with the plaintiff subsequent to the occur- 
rence of the loss, the company was estopped from denying the 
validity of the policy sued upon, or the plaintiffs right to recover 
thereon. The case comes to this court for review on a special 
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finding of facts. The facts thus found in the trial court, so far as 
they have a material bearing on the questions presented for decision, 
are as follows:— ’ 

In the latter part of February, or fore part of March, 1893, pre- 
ceding the issuance of the policy sued upon, Ward L. Baker, the 
insured, contracted a cold, of the variety usually called the “grippe,” 
which was accompanied with a cough. In consequence thereof, he 
was confined to his house, but not to his bed, for a period not ex- 
ceeding two or three days. In the early part of March, 1893, he 
consulted a physician by the name of Dr. Bailey, at Glenville, Neb., 
at the doctor’s office, with regard to such ailment. Dr. Bailey diag- 
nosed Baker’s ailment to be the grippe, and during that month pre- 
scribed for him on two occasions at the doctor’s office, renewing the 
prescription once or twice. Dr. Bailey did not treat, prescribe for, 
or consult with said Baker after March 15, 1893. As warm weather 
came on, Baker’s health improved; and after two or three days’ con- 
finement to the house he attended regularly to his business until 
the latter part of September, 1893, from which time he was afflicted 
with his last sickness. On June 6, 1893, said Ward L. Baker was 
examined by said Dr. Bailey for admission to the Ancient Order of 
United Workmen, was reported by him as a fairly-good risk, and 
was admitted into said order, joining the lodge instituted at his 
home, at Glenville, Neb. On March 11, 1895, about one year and 
three months after the insured died, and not before, the defendant 
company made a written tender to the plaintiff below, Mrs. Ida M. 
Baker, of the amount of money paid by said Ward L. Baker as the 
first premium on said policy, with legal interest thereon from the 
date of said payment to the date of said tender, accompanying said 
tender with a written statement that, on account of misrepresenta- 
tions made in procuring said policy, the same had never gone into 
effect. It was further found by the trial court: That Ida M. Baker 
is the widow of Ward L. Baker, deceased. That said decedent left 
a last will and testament, whereby said Ida M. Baker was appointed 
executrix of his estate, and testamentary guardian of his children. 
That said will was duly proved and admitted to probate in the 
County Court for Clay County, Neb., in the month of January, 1894. 
That during said month Ida M. Baker qualified as executrix of said 
estate, and has ever since been engaged in administering the same. 
That by his last will and testament the deceased left some property 
to Cecil, De Loyd, and Lamont Baker, his minor children, besides 
what they may be entitled to under the life-insurance policy in con- 
troversy in this suit. That in the month of March, 1894, the de- 
fendant company was told at its offices in the city of New York, and 
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knew, that said Ward L. Baker, deceased, was in May and June, 
1893, in a weak condition, and not at all well; that he was suffering 
from night sweats, and from a cough, and had consulted a phy- 
sician, and had been prescribed for, in the month of May, and that 
he was then taking medicine for said ailment; and that the said 
Ward L. Baker had been sick during the latter part of the winter 
and spring of 1893 with the grippe. The trial court also found that 
on July 28, 1894, Ida M. Baker received from the defendant com- 
pany a letter in the words and figures following :— 


New York Mutual Life Insurance Company, 346-348 Broadway. 
New York, July 25, 1894. 

Mrs. Ida M. Baker, Glenville, Clay County, Neb.—Dear Madam: Proofs of 
death and claim under policy No. 550,571, life of your husband, Ward L. 
Baker, deceased, in favor of children named, who are minors, do not include 
a certified copy of the letters of their guardianship, issued to you. Please, 
therefore, forward to the company said certified copy, at your earliest con- 
venience. The proofs of your qualifications as executrix of his will, and the 
copy of the same, showing you are the testamentary guardian of his children 
is not sufficient. Very respectfully yours, Dwicut BURDGE, 

Supt. Policy Claims Dep’t. 

It further found that no guardian of the persons or estates of the 
said Cecil, De Loyd, and Lamont Baker, had been appointed prior 
to the receipt of the aforesaid letter; that after the receipt thereof, 
and on application of Ida M. Baker, to wit, on August 7, 1894, 
letters of guardianship of said minors, who were then all under the 
age of 14, were duly issued to her by the County Court for Clay 
County, Neb.; that in reply to said letter the plaintiff below, in the 
month of August, 1894, mailed to the defendant company, in the 
City of New York, a certified copy of her letters of guardianship of 
said minor children, which she had procured to be issued to her as 
aforesaid; that said certified copy of said letters of guardianship 
was received by the defendant company in due course of mail; that 
in the latter part of the month of October, 1894, the defendant com- 
pany sent an agent from the City of New York to Omaha, in the 
State of Nebraska, for the purpose of compromising and settling 
the claim against it on the aforesaid policy, to the end that litiga- 
tion in regard thereto might be avoided; that said agent of the de- 
fendant company, after his arrival in Omaha, had an interview with 
the duly-authorized attorneys of said plaintiff, and, in the course of 
said interview, denied that said plaintiff, as guardian of her minor 
children, or otherwise, had any valid claim against the defendant, 
and denied that the defendant was under any liability whatsoever 
by reason of making said policy; that said agent of the defendant 
company then and there offered to,the plaintiff the sum of $1,000 in 

Vou. XXVII.—23. 
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full settlement of all claims and demands under said policy; that 
such offer was rejected by the plaintiff on or about the 1st day of 
December, 1894, whereupon this suit was instituted; that the de- 
fendant company never notified the plaintiff, or any other person 
acting in her behalf, that it elected to treat the contract of insur- 
ance as avoided, and never disclaimed or denied its liability thereon, 
except as last above stated, in the month of October, 1894; and 
that it did not tender to the plaintiff the premium which iad been 
paid on said policy by said Ward L. Baker until March 11, 1895. 
In view of the aforesaid facts, the trial court rendered a judgment 
in favor of the plaintiff below. To reverse said judgment the rec- 
ord has been removed to this court by a writ of error. 


James H. McInrosu, for Plaintiff in Error. 
H. C. Brome (Arthur H. Burnett, on the brief), for Defendant 
in Error. 


Tuayer, C. J. (after stating the case as above). 

It is contended in behalf of the insurance company that because 
of the statements made to its medical examiner by Ward L. Baker, 
the insured, to the effect that he had not been confined to his house 
by illness since childhood, and had no physician, and had not con- 
sulted a physician, the policy sued upon never took effect as a con- 
tract, but was at the outset, and so remained, utterly void and of no 
effect. As a corollary from this proposition, it is strenuously in- 
sisted that the doctrine of estoppel or waiver, which was invoked 
by the plaintiff below, has no application to the case, and that the 
defendant company may insist upon the invalidity of the contract, 
notwithstanding the fact that it treated the policy as a subsisting 
obligation for months after the company was advised of the facts 
which rendered the policy void, and in the meantime not only re- 
tained the premium which had been paid, but put the plaintiff to 
some trouble and expense in taking out letters of guardianship, on 
the pretense that such action on her part was necessary to complete 
the proofs of loss, and duly comply with the provisions of the policy. 
Betore considering the propositions last stated, it will be well to say 
that the case, as presented by the record, does not impress us with 
the belief that the deceased, Ward L. Baker, intentionally per- 
petrated a fraud on the insurer. It will be observed that the ques- 
tion immediately preceding the one in which he was asked, “When 
were you last confined to your house by illness ?” required the insured 
to give full particulars of any serious illness he had had since child- 
hood. In view of the juxtaposition of these questions, it would be very 





1898. ] New York Life Ins. Co. vs. Baker. 355 


natural for any one to infer that by the term “illness,” as used in 
both questions, some serious illness was intended. Therefore it is 
entirely probable that when the insured stated, in effect, that he had 
not been confined to his house by illness since childhood, he meant 
that he had not been so confined by any serious illness, and did not 
then regard the sickness which had confined him to his kouse for 
two or three days in March, 1893, as of a serious character. The 
answers made by the ivsured to the two other questions of which 
complaint is made are also susceptible of a reasunable explanation, 
consistent with the utmost good faith on the part of the insured. 
It is most probable, we think, that the insured construed the first 
of these questions to mean who was his regular family physician, 
and that he answered, with substantial accuracy, that he had none. 
It is also a reasonable inference that he construed the other ques- 
tion, which was asked in the same connection, to mean what other 
physician besides his regular family physician he had consulted for 
any illness or ailment that was of a serious nature, and that he an- 
swered truthfully, according to his understanding of the question, 
that he had consulted no one; being of the opinion at the time that 
the ailment for which he had consulted Dr. Bailey a few times in 
the month of March, 1893, was not of a serious character. This 
view of the case, that the deceased had practically recovered from 
the illness with which he was afflicted in March, before the policy 
in suit was taken out, and that he did not regard it as of any im- 
portance, or intend to deceive the insurer, is very much strength- 
ened by the fact that the defendant company’s medical examiner on 
June 24, 1893, certified after a personal examination of the insured, 
that he was a “ first-class risk,” and by the further fact that he was 
approved for insurance in the Ancient Order of United Workmen on 
June 6, 1893, by the same Dr. Bailey who had attended or pre- 
scribed for him in March, 1893, when he was supposed to be afflicted 
with the grippe. 

It is not necessary, however, to decide on the present occasion, 
and we do not decide, that the interrogatories and answers ought to 
be construed in the manner above indicated, and that in view of 
such construction the findings made by the trial court fail to show 
that any false statements were made by the insured. For the pur- 
poses of this decision, it may be conceded that two statements made 
by the insured in his application—the one, that he had not been 
confined to his house by illness since childhood, and the other, that 
he had not consulted a physician—were technically untrue. Never- 
theless, we hold that the conduct of the defendant company after 
it had discovered in what respects these two statements were untrue 
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amounted to a waiver of its right to refuse payment on that ground. 
We fully agree with the view of the learned trial judge that the 
falsity of the statements complained of did not render the policy 
void, in the sense that an illegal contract, or one that cannot be per- 
formed, is void. The falsity of the statements complained of merely 
rendered the contract voidable at the election of the insurer. The 
policy itself contained a provision that it should be incontestable 
after it had been in force for one whole year, if it should become a 
death claim, and that the company would not contest its payment, 
provided the conditions of the policy as to the payment of premiums 
had been observed. This provision was an express declaration by 
the company that the policy, though originally vitiated by fraud 
or untrue statements, should nevertheless become valid after the 
lapse of one year; and it is entirely inconsistent with the claim now 
preferred by the defendant company, that a false statement con- 
tained in the application was so far fatal that the contract never 
could become binding or operative. Moreover, the policy in suit 
contains no stipulation, such as is sometimes found in such policies, 
to the effect that a false statement made by the insured in his ap- 
plication should render the contract void. We conclude, therefore, 
that although the statements contained in the application were war- 
ranties, in such sense that the materiality of the statements cannot 
be contested, yet the falsity of a statement did not render the policy 
void ab initio, and that it was competent for the defendant com- 
pany to waive a known breach of warranty, and insist upon a per- 
formance of the contract by the insured, or to estop itself by its 
conduct from taking advantage of a known breach of warranty in a 
suit upon the policy: Selby vs. Insurance Co., 67 Fed., 490; Frost 
vs. Insurance Co., 5 Denio, 154; May, Ins., § 497. 

We are also of opinion that the trial court reached a correct con- 
clusion in holding that the conduct of the defendant company 
amounted to a waiver of the defense pleaded in its answer, and 
estopped it from availing itself of such defense. As early as the 
month of March, 1894, it became aware of all the facts which ren- 
dered the policy voidable at its election; but, notwithstanding such 
knowledge, it continued to treat the same as a subsisting obligation 
for more than seven months thereafter, and in the meantime dealt 
with the plaintiff below upon that basis. At the instance of the de- 
fendant company the plaintiff was induced to take out letters of 
guardianship to complete the proofs of loss, which doubtless put 
her to considerable trouble and expense. At a later period the de- 
fendant entered into negotiations with a view of inducing her to 
settle the claim for less than the face of the policy, and it was dur- 
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ing the course of such negotiations that the claim was first ad- 
vanced that the policy was void. In the meantime the premium 
was retained, and no offer was made to repay it until March, 1895,— 
a year after the company acquired full knowledge of its alleged 
right to rescind. We think that the acts in question amounted both 
to a waiver and an estoppel in pais. Good faith and fair dealing 
required the company to be more prompt in asserting its right to 
treat the policy as void, and in taking the necessary steps to rescind 
the contract. Moreover, after it became aware that the policy was 
invalid, it was not entitled to exact from the plaintiff a technical 
compliance with the provisions of the policy relative to proofs of 
loss, which would involve her in trouble and expense, unless, on its 
part, it had resolved to pay the loss when such proofs were supplied. 
To this effect are the authorities: Titus vs. Insurance Co., 81 N. Y., 
410, 419; Insurance Co. vs. Norton, 96 U. S., 234, 241; Gray vs. As- 
sociation, 111 Ind., 531; Hollis vs. Insurance Co., 65 lowa, 454, 459; 
Society vs. Hiett’s Adm’r, 19 U.S. App., 173, 185, 7 C. C. A., 359; 
Webster vs. Insurance Co., 36 Wis., 67; Marthinson vs. Insurance 
Co., 64 Mich., 372. 
The judgment of the circuit court is therefore affirmed. 


SUPREME COURT OF WISCONSIN. 


F. DOHMEN CO., LIMIrep, 


v8. 
NIAGARA FIRE INS. CO., oF City or New York,* 


Evidence of an officer of a corporation insured is not admissible in case of 
loss as to goods on hand according to the sales between the date of an inven- 
tory in evidence and the time of fire as shown in the company’s books 
which were not in evidence, nor verified nor kept by the witness. 

An adjuster cannot show the goods on hand nor sales in a store, when the 
goods had been removed after the tire, by evidence of the contents of 
books which were not produced but which he had examined. 

The plaintiff was charged with the wrongful destruction of goods after the fire. 

Held, That an instruction that all damage to the property was the result of 
fire was erroneous. 

It is error to charge that the testimony of a witness believed to be knowingly 
false on one point may be entirely rejected unless corroborated by other 
creditable witnesses iserror. It is sufficient if corroborated by credible 
evidence of any kind or inferences from it. 

A charge that implies that fraud must be established beyond a reasonable 
doubt, or that it would not be presumed from apparent incorrectness in 
valuation, was error in this case. 


* Decision rendered, April 30, 1897. 
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An intentional overvaluation or deception is a violation of a provision ren- 
dering the policy void in case of fraud, and avoids any claim for loss. 


Statement of facts by Marsnatt, J. 

This is an action on a policy of fire insurance issued on the 30th 
day of June, 1892, for the term of one year, insuring plaintiff's prop- 
erty, described therein, to the amount of $2,500. Such property 
consisted of a wholesale stock of drugs, medicines, paints, and other 
merchandise kept by plaintiff in its wholesale establishment in the 
city of Milwaukee. The policy was one of several by which insur- 
ance was carried on such property to the amount of $65,500. On 
the 28th day of October, 1892, such property was partially destroyed 
by fire. Plaintiff claimed to have suffered damages on such prop- 
erty by such fire in a sum in excess of $57,000. This action was 
brought to recover the proportionate share of such loss represented 
by the policy in question. The complaint is in the usual form. De- 
fendant answered, putting in issue the amount of the loss, and al- 
leging that the policy contained a provision rendering it void in case 
of any fraud or false swearing on the part of plaintiff, and that plain- 
tiff had been guilty thereof. Several questions were raised respect- 
ing the practice under the statute providing for a change of venue 
in civil cases. On the ground of prejudice of the presiding judge, a 
motion was made to change the place of trial to the circuit court, 
which was denied for defects in the affidavit of prejudice. There- 
after plaintiff withdrew all objection to a change of venue, and en- 
tered into a stipulation with defendant’s counsel consenting to such 
change. An order was entered accordingly. More than twenty 
days thereafter elapsed before there was any effort made to pay the 
clerk’s fees, and for that reason the papers were not transmitted. 
After the expiration of the time limited for the payment of the 
clerk’s fees, defendant’s counsel offered to pay the same, and de- 
manded of the clerk that the papers be transmitted, which was re- 
fused. Thereupon defendant's counsel moved the court for an order 
that the clerk transmit the papers, which motion was denied, with 
$10 costs, and defendant’s counsel duly excepted. Numerous ex- 
ceptions were taken by defendant's counsel to the reception and 
rejection of testimony, to the judge’s charge to the jury, to refusals 
to charge the jury as requested by defendant’s counsel, and refusals 
to submit questions proposed by them, each of which will be re- 
ferred to in the opinion so far as necessary. A special verdict was 
rendered, whereby the jury found all the issues in plaintiff's favor, 
and assessed its damages at $2,208.40, whereupon defendant’s coun- 
sel moved the court to set the verdict aside as contrary to the evi- 
dence and contrary to law, and for alleged errors committed on the 
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trial, which motion was overruled, and exception to such ruling 
duly taken. Judgment was thereupon, on motion, entered in 
plaintiff’s favor on the verdict, and defendant appealed. 


Miter, Noyes, Minter & Want and J. V. Quartes, for Appellant. 
Timi & Gricxsmay, for Respondent. 


Marsnat, J. (after stating the facts.) 

It is contended on the part of the appellant that, an order to 
change the place of trial having been duly made on @ stipulation of 
the parties pursuant to section 2622, Rev. St., though defendant 
failed to pay the costs within twenty days after the making of such 
order, as required by section 2627, Rev. St., the clerk should, nev- 
ertheless, have transmitted the papers when the costs were paid, 
and, upon his refusal so to do, the court, on the motion made for 
that purpose, should have directed such transmission, and treated 
such motion, if necessary, in the nature of a motion to extend the 
original time therefor, and granted it. We cannot sustain this con- 
tention. Section 2626, Rev. St., provides as follows:— 

If such transmission be not made within twenty days from the making of 
the order to change the place of trial, * * * unless such time be extended, 
such order shall be deemed vacated, and no change for the same cause 
thereafter made. 

Three things are essential to a change of venue in cases other 
than those mentioned in section 2621, Rev. St.: First, an application 
on some statutory ground; second, the entry of the order for the 
change; third, the payment of the clerk’s fees, and transmission by 
him of the papers, within twenty days after the making of the order. 
If the last act be not performed as required, the proceeding for the 
change falls, and the clerk will have no authority thereafter to 
transmit the papers: Holt vs. Coleman, 61 Wis., 422. It appears by 
the record that the clerk refused to recognize the existence of the 
order changing the venue after the expiration of twenty days from 
the making thereof, and that appellant’s motion was made, not for 
an extension of time for transmitting the papers upon the ground of 
excusable neglect or upon any other ground appealing to the dis- 
cretion of the court, but it was made on the theory that the order 
was still in force, and that the clerk should have complied with ap- 
pellant’s request to transmit the papers upon payment of his fees, 
notwithstanding the expiration of the twenty days. It follows that 
the motion called for a decision of this question: Was the order, 
though entered by consent, vacated by lapse of time, under section 
2627? There could be but one result of such a motion. The court 
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had no other course to pursue but to deny it, without violating the 
plain provision of the statute, and the decision of this court in Holt 
vs. Coleman, supra. It was competent for the court to grant an ex- 
tension of time to transmit the papers, even after the expiration of 
the twenty days from the making of the order (Cartright vs. Town 
of Belmont, 58 Wis., 370), had a motion, based ona proper showing 
to authorize it, been made; but no such motion was made. 

It is further contended that the motion for a nonsuit should have 
been granted. Such contention is based on the theory that certain 
evidence, discussed in the paragraph that follows, was:improperly 
admitted, and that without such evidence there was no competent 
proof of the loss sustained. The case, in respect to such loss, did 
not wholly rest on such evidence. There was evidence that a con- 
siderable quantity of goods was totally destroyed; also evidence, 
not objected to, that when the last inventory was taken—February, 
1891—the value of the goods on hand exceeded $75,000; that the 
stock was still larger at the time of the fire, and that the goods saved 
from the fire were diminished in value thereby. The evidence 
which was objected to was offered and admitted to show the exact 
amount of the stock when the loss occurred. With that entirely out 
of the case, a verdict might properly have been rendered in plaintiff's 
favor; hence the motion for a nonsuit was properly denied. 

It is further contended that the judgment should be reversed for 
error in allowing Fred Dohmen, Sr., and Henry Dohmen to testify 
from the corporation account books respecting the amount of goods 
on hand at the time of the fire. This is the evidence specially re- 
ferred to in the preceding paragraph. Fred Dohmen, Sr., testified 
without objection to the amount of goods on hand as shown by the 
inventory of February, 1891, and also testified to the correctness of 
such inventory. With thatas a starting point, and without verifying 
the correctness of the account books in any way, he was allowed, 
against objection, to testify to the amount of purchases from the 
time such inventory was made up to the time of the fire, also as to 
the amount of sales during such period, as recorded in such books. 
The value of the goods when the fire occurred was then determined 
by adding to the amount as shown by such inventory the amount of 
the subsequent purchases, and deducting therefrom the sales as 
shown by the books; then adding to the result the percentage of 
profit which the witness, Fred Dohmen, Sr., said the plaintiff aver- 
aged to make in the business. Thus the question is clearly pre- 
sented of whether the amount of stock on hand at the time of the 
fire, under the circumstances, could properly be established by tes- 
timony given of the contents of the books by a person who did not 
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keep them, was not able to verify their correctness in any way, and 
without such correctness being verified in any manner, or the books 
being in evidence. That question must be answered in the negative. 
No authority has been brought to our attention, either by respond- 
ent’s counsel or otherwise, that justifies the admission of such evi- 
dence. Just how to proceed in such a case is by no means free from 
difficulty. In a large business, obviously it is impossible to produce 
witnesses to testify of their personal knowledge respecting the 
amount of stock on hand, or to the purchases and sales which may 
have occurred during a long period of time. The bookkeeper can- 
not ordinarily be expected to testify to more than that the entries 
made by him are correct, according to the facts as reported to him 
in the regular course of business. Such information must necessa- 
rily come to him from a variety of sources; and to verify the same, 
except in the most important transactions, in a large business, 
would be utterly impossible. There is a surprising dearth of au- 
thority on the question, considering the frequency with which the 
difficulty must be met in adjusting losses under similar circum- 
stances. The general principles of the law of evidence applicable 
to the subject, properly understood, will furnish a safe guide. One 
of the most familiar rules is that the best evidence the nature of the 
case is susceptible of must be produced: Greenl. Ev., § 82. From 
the very nature of the case, the only evidence of a definite character 
that could be produced was such as could be given by aid of the 
books. The stock of goods that existed, according to the inventory 
of February, 1891, had been added to in the regular course of busi- 
ness for over a year and a half, and the whole had been reduced by 
daily sales during that time. The multitude of transactions during 
such period, of goods taken in and sent out, could not be established 
by evidence from the mouths of witnesses. The only evidence that 
existed was locked up in the books. Such being the case, upon 
such books being reasonably verified as correct records of the daily 
transactions in the business, as such transactions were regularly re- 
ported to the office to be recorded in such books, with proof that 
the books were relied upon by plaintiff solely as a repository of the 
facts in regard to the business, and that they were uniformly found 
to be correctly kept, a witness who had occasion to refer to them 
from time to time, and had thereby, and through a general knowl- 
edge of the business, been convinced of their correctness, might 
properly testify, by their aid, to their contents as facts, without hav- 
ing personal knowledge of such facts independent of the books, and 
without ever having had any other knowledge of all the individual 
transactions than such as one might be reasonably expected to have 
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by generally overseeing a business. Such evidence would not be 
conclusive by any means, but would constitute evidence bearing on 
the question in suit proper to be submitted to the jury with all the 
other evidence in the case. This is within the spirit, but perhaps 
goes beyond the rule, in Schettler vs. Jones, 20 Wis., 412; Reed vs. 
Jones, 15 Wis., 40, and Sexsmith vs. Jones, 13 Wis., 565. In Reed 
vs. Jones, Roberts, who was present, and kept the books part of the 
time, testified as to the correctness of his work, though he had no 
personal knowledge other than that the entries were in accordanée 
with the facts as reported to him. Jones, who was familiar with the 
business transactions in a general way, and had been an actor in 
many of such transactions, but without any present remembrance of 
such transactions in detail, and without ever having had actual 
knowledge that such transactions were recorded in accordance with 
the facts, was allowed, by reference to the books, to testify to the 
expenditure of money as there recorded in numerous items. The 
court, by Mr. Justice Paine, in regard to such evidence, said, in 
effect, that from the necessities of the case it is the only kind by 
which such expenditures can be substantiated; that no party can 
produce upon the stand all the parties necessary to speak from per- 
sonal knowledge of each of the transactions which occur in a large 
business, and it is not within the power of human memory, unaided, 
to recollect such transactions with sufficient accuracy to testify to 
them in detail; that the most that can be done is for persons con- 
ducting business to keep accurate accounts; and, where such ac- 
counts are not direct evidence between the parties, they may be 
used as memoranda to aid the memory of witnesses, who have other- 
wise actual knowledge of the transactions and of the general cor- 
rectness of the books. We are not unmindful of the force of the 
words used by Mr. Justice Paine, *‘ who have otherwise actual knowl- 
edge of the transactions,” and that there is much inmost of the cases 
on this line indicating that a witness testifying by the aid of the 
books must at some time have had actual knowledge of their cor- 
rectness, or of the transactions; but when the facts in Reed vs. Jones 
are studied it will be seen that it was not pretended that the witness, 
Jones, who testified by the aid of the books, ever had such actual 
knowledge. The most that can be said is that he had a general 
familiarity with the business asit was transacted. There is nothing 
to show that an inspection of the books refreshed his memory, and 
recalled previous actual knowledge of such transactions, or that he 
at any time knew that the books were correct; yet, his general 
knowledge was such as to satisfy one, ordinarily, of such correctness. 
One that is engaged in an extensive business, has personal charge of 
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it much of the time, has a regular system by which all the transac- 
tions go to the bookkeeper to be there recorded, who is in the habit, 
from time to time, of referring to such books, while many of the, 
matters of which he has personal knowledge are fresh in his mind 
or when, though such matters are forgotten, an examination of the 
books brings back the previous knowledge of the facts, and such 
books, by such use, are found to be uniformly correct, and they are 
further shown to be correct by their daily use in settlements with 
customers, proof of such facts, together with evidence by the book- 
keeper that all the transactions were correctly recorded by him as 
they were reported for that purpose from day to day, in due course 
of business, would warrant a person having general knowledge of 
the whole business in swearing, by their aid, to the transactions re- 
corded in such books as facts. Here there was no proper foundation 
laid for the use of the books. They were merely produced as the 
books of account kept in the business, and, without any verification 
whatever, the witnesses were allowed to testify respecting their 
contents. There is no rule with which we are familiar that war- 
ranted the admission of the evidence under the circumstances. It 
was prejudicial error, for which the judgment must be reversed. 
Numerous errors are assigned on exceptions to the rulings of the 
trial court admitting and rejecting evidence, all of which have re- 
ceived consideration. No prejudicial error is perceived in respect 
to any of such rulings. Considerable stress is put on the refusal 
of the court to allow W. N. Johnson, one of the insurance adjusters 
who had examined plaintiff's books four months after the fire, at 
the store then operated by plaintiff, and to which the goods saved 
from the old store had been transferred, to answer the following 
question: “ According to the books of the F. Dohmen Company, 
as examined by you, what were the total sales from the 28th day of 
October, 1892, to the 28th day of February, 1893, inclusive?” Sev- 
eral other questions of like character were ruled out. Such ques- 
tions were obviously objectionable. It was not competent to prove 
the amount of the sales at the new stand, or the amount of the 
stock there, by testimony of what appeared upon plaintiffs books. 
If defendant desired to use the books for that purpose, they should 
have been produced in court. They would have been the best 
evidence of their contents, and might have been used as admissions 
against interest, of the facts of which they purported to be a record. © 
The court charged the jury as follows: ‘So that whatever dam- 
age was done to the property of the plaintiff in this case was in 
consequence of the fire which occurred at that time.” One of the 
defenses was that plaintiff had destroyed or injured goods, or caused 
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the same to be done, after the fire, in order to increase the loss. 
There was an issue in that regard for determination by the jury. 
There was evidence tending to support defendant’s side of that 
question. The language of the charge was well calculated to take 
such question from the jury. Probably the court did not so intend, 
but the language was susceptible of being so understood; hence it 
was harmful. 

The defendant’s counsel excepted to the following language in 
the judge’s charge: “ You are not at liberty to reject the testi- 
mony of any witness who has testified in your hearing in this case 
because his statements are in conflict with the statements of another 
witness who has also testified in your hearing.” Respondent con- 
tends that by this the learned judge intended to convey the idea 
that the jury should not reject the evidence of a witness arbitra- 
rily, without trying to reconcile it with that of others with which it 
was in conflict, merely because of such conflict. It is probable that 
such was the intention; but in testing the accuracy of an instruction 
it cannot be approved because, in the sense intended, it was free 
from error, if it was liable to be, and may probably have been, un- 
derstood in a different sense, which was harmful. Instructions to 
juries should be clear, accurate, harmonious, and concise statements 
of the law applicable to the evidence and the issues to be deter- 
mined; not, argumentative or ambiguous. An instruction which 
plainly has a tendency to mislead the jury, and may probably have 
had that effect, even though the instructions, when taken together, 
embrace correctly the law of the case, is harmful: Trice vs. Ma- 
honey, 24 Iowa, 582; Railway Co. vs. Krouse, 30 Ohio St., 222; Mur- 
ray vs. Com.,79 Pa. St.,311. Applying the foregoing to the instruc- 
tion under consideration, it was erroneous and prejudicial. The 
jury might well have understood that they could not reject the evi- 
dence of a witness because in conflict with the evidence of another 
witness. They might well have understood the language of the 
court as a direction not to reject the evidence of one witness be- 
cause contradicted by another. So understood, it was manifestly 
erroneous, and a clear invasion of the province of the jury. It was 
undoubtedly their right to reject the evidence of any witness whose 
testimony they believed to be false, though such belief was founded 
solely on the ground that such evidence conflicted with that of some 
other witness of whose truthfulness they were convinced either by 
his manner or by any other of the many lights that may properly 
influence a jury in determining the credibility of witnesses. The 
following language in the judge’s charge was excepted to: “If you 
come to the conclusion that any witness has knowingly and willfully 
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testified in your hearing to that which is false upon any material 
point, you are at liberty to reject all of the testimony of that wit- 
ness, unless he is corroborated by the statements of other credible 
witnesses.” Such is not the law. To avoid the liability of the en- 
tire testimony of a witness being rejected in such a case, it is not 
requisite that he should be corroborated by a witness, much less 
by witnesses. The corroboration may be by any credible evidence, 
or facts and circumstances that may fairly be inferred therefrom: 
Allen vs. Murray, 87 Wis., 41; Hillman vs. Schwenk, 68 Mich., 293; 
Bowers vs. People, 74 Ill., 418; Blotcky vs. Caplan, 91 Iowa, 352, 
The following language in the charge was excepted to: ‘One who 
alleges fraud must clearly and distinctly prove the fraud he alleges. 
It must be proven by clear and satisfactory evidence. It may be 
established by proving circumstances from the existence of which 
fraud is the natural and irresistible inference. Butif the case made 
out is consistent with fair dealing and honesty, the charge of fraud 
fails. * * * Fraud will never be assumed from mere obscurity 
or apparent error, nor will a fraud be presumed from incorrectness 
of a person’s express estimate of the value of his property, although 
that estimate may be found to have been incorrect.” This lan- 
guage is open to serious criticism. When the learned judge said, 
in effect, that the burden of proof to establish fraud is on the party 
alleging it, and that it is incumbent upon such party to establish 
the allegations in that regard by clear and satisfactory evidence, he 
said all there was to be said on that point, and gave to the jury the 
correct rule: Rice vs. Jerenson, 54 Wis., 248; Blaeser vs. Insurance 
Co., 37 Wis., 31; Jones, Ev., § 190. When he added thereto, “It 
may be established by proving circumstances from the existence of 
which fraud is the natural and irresistible inference,” and that, “ If 
the case made out is consistent with fair dealing and honesty, the 
charge of fraud fails,” he, in effect, told the jury that, unless the 
evidence established fraud beyond a reasonable doubt, the charge 
fails. Probably the learned trial judge did not intend to be so un- 
derstood, but unguardedly used language from which the jury 
might well have drawn such an inference. Again, when the court 
said, “ Fraud will never be assumed from mere obscurity or appar- 
ent error, nor will fraud be presumed from incorrectness of a per- 
son’s express estimate of the value of his property, although that 
estimate may be found to have been incorrect,” the court, in effect, 
directed the jury in a matter which should have been left solely for 
their decision; moreover, directed them erroneously. Whether the 
obscurity in which a person charged with fraud leaves the facts, 
when he is so circumstanced that he can readily remove such 
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obscurity if he is innocent, yet fails to do so, constitutes evidence suf- 
ficiently strong to satisfy the jury that he is guilty of the fraud 
charged, is a matter wholly for the jury to determine. It was error 
to instruct to the contrary. The same may be said in respect to the 
direction which the court gave regarding the effect of overvaluation 
of property. The weight to be given to such circumstances was a 
matter with which the trial court had nothing to do: Fowler vs, 
Colton, 1 Pin., 331; Ketchum vs. Ebert, 33 Wis., 611; Lampe vs. 
Kennedy, 60 Wis., 110. 

There was considerable evidence bearing on the question of 
whether the plaintiff's officers and employes, after the fire, destroyed, 
or caused to be destroyed, property covered by the policy, and com- 
mitted other acts, for the purpose of increasing the claim for loss 
over that actually sustained. Evidence was offered to sustain the 
defense that the plaintiff had been guilty of fraud, which, under 
the terms of the policy, would avoid it. On this subject the fol- 
lowing question was submitted to the jury as a part of the special 
verdict: ‘‘ Did the plaintiff commit any fraud touching any matter 
relating to the insurance, or the subject thereof, after the loss had 
occurred ?” Touching this question, the court instructed the jury 
to the effect that the word “ fraud,” as used in the question, means 
the wrongful doing of some act calculated and with intent to injure 
another, and which such other relies upon and acts to his injury, 
the circumstances being such that such other could not, by the ex- 
ercise of due diligence, have discovered the truth in time to have 
prevented the injury. In this the learned judge intended to inter- 
pret the meaning of the word “fraud” as used in the policy in the 
following connection. ‘ This entire policy shail be void in case of 
any fraud or false swearing by the insured touching any matter re- 
lating to this insurance, or the subject thereof, whether before or 
after a loss.” He, in effect, held that the word “fraud ” as there 
used, included all the essential elements of fraud in an action for 
deceit. Several other instructions were given relating to the same 
subject, which need not particularly be referred to. All were duly 
excepted to. It is contended on the part of respondent's counsel 
that, conceding that such instructions were erroneous, defendant 
was not prejudiced thereby, because the facts upon which defend- 
ant relied to make out the defense of fraud were specially found in 
plaintiff's favor. Let that be as it may, the question is too impor- 
tant to let go unnoticed, inasmuch as the cause must, for errors 
heretofore referred to, go back for a new trial: Commercial Bank 
of Milwaukee vs. Firemen’s Ins. Co. (87 Wis., 297), is confidently re- 
lied upon to sustain the instructions under discussion. It is suffi- 
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cient to say that the question here was not there presented, and that 
what was there said must be considered with reference to the facts 
of that case. There, an adjustment of the loss had been made. 
The action to recover the amount of the loss was brought on such 
adjustment. The fraud claimed was that such adjustment had been 
procured by means of books that had been altered for the occasion. 
No evidence was given to show that such books, as so altered, were 
not according to the facts, or that the loss as adjusted was in excess 
of the actual loss sustained. The trial court refused to instruct the 
jury that if, notwithstanding the alteration of the books, the loss 
was correctly adjusted, the alteration was immaterial. The court 
also refused to permit evidence that the alterations were not made 
with intent to defraud. For failure to give such instructions, and 
to permit such evidence, among other things, the judgment of the 
lower court was reversed; the judicial idea, we may say, being that 
acts not intended to defraud, or necessarily calculated to have that 
effect, followed by an adjustment respecting the amount of loss, 
correct in fact, cannot constitute fraud such as to void the policy. 
‘The court certainly did not intend to decide, or Mr. Justice Newman, 
who wrote the opinion, to say, that under the cluuse of the policy 
under consideration an act on the part of the assured, intended to 
defraud the assurer, must be committed, and the latter actually be 
induced thereby to part with something of value, or lose some valu- 
able right, in order to avoid the policy on the ground of fraud. 
The court held there, as here, that to constitute fraud the act must 
be knowingly done, and with intent to injure, and that it must be 
such an act as to be liable to effect that result. If the circumstances 
are such that the intent to injure cannot be effectuated, then there 
can be no fraud within the meaning of the policy. Such was the 
case of Commercial Bank of Milwaukee vs. Firemen’s Ins. Co. 
The actual loss, so far as appeared from that case, was equal to or 
in excess of that indicated by referring to the altered books as evi- 
dence; hence, notwithstanding the change, and without regard to 
the intent of such change, no injury could come to the insurance 
company; hence there was no liability of its being injured by such 
change. Such is not this case. The law is well settled that if the 
assured intentionally overvalues his loss, or commits any other act 
for the purpose of obtaining a sum greater than the value of the 
property destroyed, and the circumstances are such that such con- 
duct is liable to effect such result, it is fraud which avoids the policy 
under a clause making fraud or false swearing in respect to the loss 
have that effect: Park vs. Insurance Co., 19 U. C. Q. B., 110; Sibley 
vs. Insurance Co., 8 Ins. Law J., 461, Fed. Cas. No. 12,830; Shaw vs. 


Te ee 





368 Supreme Court of Wisconsin. [ April, 


Insurance Co., 1 Fed., 761; 7 Am. & Eng. Enc. Law, 1047, and cases 
there cited. In Maher vs. Insurance Co. (67 N. Y., 283), Foiger, C. 
J.. said, in effect, that “fraud,” as used here, means any trick or ar- 
tifice by one to induce another to fall into error to his harm. To 
the same effect is Claflin vs. Insurance Co. (110 U. S., 81), cited by 
appellant's counsel, and many other cases that might be cited. And 
the same rule applies whether the term used is “fraud or false 
swearing,” or “fraud or attempted fraud or false swearing.” No 
authority can be found, we may safely say, to sustain the contention 
that fraud which will avoid a policy under such a clause must have 
the elements necessary to constitute a cause of action based on 
fraud. Where the deception or artifice practiced results in pay- 
ment of the loss in an action brought to recover back the money, all 
the conditions which the learned judge held requisite to make out 
fraud would be essential to sustain the cause of action. His diffi- 
culty grew out of a failure to distinguish between deception and 
artifice constituting fraud liable to do harm, which avoids a policy 
of insurance under a contract which so provides, and a cause of 
action based on fraud. The effect of the foregoing is that any trick, 
artifice, or deception practiced with the object of securing some ad- 
vantage in the adjustment or payment of a loss under a policy of 
insurance to the prejudice of the assured, and liable to have that 
effect, avoids the policy. What was said in the charge in this case, 
inconsistent with the law as stated, was error. There is nothing in 
Wolters vs. Assurance Co. (Wis.) inconsistent with this view. 

It is further contended that, if the court gave erroneous instruc- 
tions in regard to the subject of fraud, it was immaterial, because 
the policy does not provide for a forfeiture of a claim for a loss on 
that ground; that the provision in the policy, avoiding it for fraud 
or false swearing, does not reach an existing claim for loss. A dis- 
tinction is claimed between a forfeiture of the claim for loss sustained 
under the policy, and forfeiture of the policy itself. Such distine- 
tion is so inconsistent with the plain intent and meaning of the 
contract of insurance as not to require discussion. The action to 
recover the loss is on the contract. One of its conditions is that 
fraud or false swearing, etc., shall avoid it. Obviously, all causes 
of action on the contract must fall with -~ policy upon the 
happening of the contingency which avoids it. 

The trial court was requested to submit to netics a question re- 
quiring a special finding in respect to the amount of property to- 
tally destroyed. That was the principal controverted fact in the 
case. The defendant had an absolute right to have a special find- 
ing on each material question: Davis vs. Town of Farmington, 42 
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Wis., 425. True, the trial court had a large discretion in respect to 
the questions to be submitted (Knowlton vs. Railway Co., 59 Wis., 
278), but such discretion did not go to the extent-of warranting a 
refusal to submit a proper question covering a material controverted 
fact. Such refusal could only be justified upon the ground that the 
subject was covered by other questions submitted. Such is not the 
case here. The refusal to submit the question requested was error. 

There areseveral other errors assigned, but a consideration of them 
does not appear to be necessary. All necessary to the decision on 
this appeal or for guidance on a future trial have been considered 
and decided. The judgment of the superior court is reversed, and 
the cause remanded for a new trial. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


KNIGHTS TEMPLARS’ & MASONS’ LIFE INDEMNITY CO. 


vs. 
JACOBUS.* 


The insured, within the required time after his policy had lapsed, forwarded 
the necessary arrearages and certificate of health, to which no objection 
was made, but he was wrongly notified that the policy having been can- 
celeil he must furnish a new medical examination and sign an inclosed 
application. The insured, after signing and forwarding the application, 
died, 


Held, That the insured was rightfully entitled to reinstatement when the cer- 
tificate was unobjectionable, and could not be held to have waived his 
rights by acyuiescing in an application for insurance de novo where the 
negotiations were not complete. 


Statement of facts by Woop, J. 

This suit was brought by Pauline Jacobus, the widow of Oscar 
I. Jacobus, a citizen of Wisconsin against the Knights Templars’ & 
Masons’ Life Indemnity Company, a corporation of Illinois, to com- 
pel the latter to issue and pay a policy or certificate of insurance 
upon the life of her husband. The averments of the bill and answer 
need not be stated, because the hearing was upon an agreed state- 
ment of facts and a stipulation that the pleadings, if found at vari- 
ance, should be considered as amended so as to correspond to the 
agreed statement. 

The essential facts were these: The Knights Templars’ & Masons’ 
Life Indemnity Company was organized under the act of the Gen- 
eral Assembly of the State of Illinois, approved June 18, 1883 (1 Starr 
“* Decision rendered, May3,18%7. 

VoL. XXVII.—24. 
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& C. Ann. St., p. 1348, § 123), whereby it is required that the incor- 
porators sign and acknowledge a certificate of association, in which 
shall be stated “the object of incorporation, with its plan of do- 
ing business clearly and fully defined,” which certificate shall be 
submitted to the auditor of public accounts, who, if he finds it “ suf- 
ficient and satisfactory,” must indorse his approval, and file the 
certificate and approval in the office of the secretary of State. In 
the year 1889, Oscar I. Jacobus, who had permitted a prior mem- 
bership to lapse, became again a member under certificate of mem- 
bership or life insurance policy No. 7,448, by which, on conditions 
and warranties stated, the company promised to pay $5,000 to the 
widow, children, or heirs of the member, unless he should have di- 
rected otherwise. On the back of the policy was printed the “con- 
stitution” of the company, of which the sixth article, concerning 
assessments, is as follows:-- 


SECTION 1. Upon notice and satisfactory proof of the death of a member 
(should it be necessary to make an assessment), the company, or such person 
as the board may direct, shall send by mail, to the last recorded post-office 
address of every member, a notice containing the name and residence of the 
deceased member, and the amount due from the member to whom said assess- 
ment is sent. The party sending such notice may employ a suitable person, 
persons, or corporation, in any town or city, who may act in serving such 
notices either personally or by mail. A notice so sent or served shall be 
deemed and taken to be a lawful and sufficient notice for the payment of the 
assessment required, 

Sec. 2. Should any one fail to forward, asindicated in the notice, the amount 
thus due, for a period of ten days after the date of said notice, he shall forfeit 
his membership and all benefits arising therefrom. Any one having thus for- 
feited his membership may be reinstated, he being alive, within thirty days 
after the date of said notice; by the payment of all arrearages, and may be 
reinstated to membership subsequent to the thirty days, upon such terms as 
the board of directors may fix. 

Sec. 3. Any member may make a deposit in advance, for the payment of 
his assessments, which money shall be used for no other purpose by the com- 
pany; and, in case of the member’s death before it is so needed, the unused 
balance shall be paid back with the policy. 

On October 31, 1891, the board of directors of the company, act- 
ing within its power, passed the following resolutions:— 


Resolved, that no policyholder of this company, who is over the age of 56 
years (excepting the holder of a limited-term policy), who is delinquent more 
than thirty days in the payment of any assessment or annual due, shall be re- 
instated to membership; and, further, that no policyholder who is under the 
age of 56 years, at the time of his being thirty days delinquent, shall be rein- 
stated without first having furnished a certificate of good health signed by 
himself, and also a medical examination which shall prove satisfactory to this 
company, the acceptance of which new medical examination shall be governed 
by the same rules as apply to an original application for membership, and also 
by the payment of all arrearages; provided, that any holder of a limited-term 
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policy may be reinstated upon the same terms as herein stipulated for life 
policyholders under the age of 56 years. 


On March 3, 1893, notice of an assessment was mailed to and re- 
ceived in due course by Oscar I. Jacobus; but he neglected to re- 
spond, and, the assessment remaining unpaid, on March 14, 1893, 
the following letter (unessential parts omitted) was sent to him:— 

Chicago, Ill., March 14, 1893. 

O. I. Jacobus, Edgerton, Wis.—Dear Sir and Bro.: A notice of assessment 
No. 82, amounting to six dollars, was mailed to your address March 3, 1893, 
with the ten days’ grace provided inthe policy. This assessment still remains 
unpaid. Article 6, section 2, of the constitution, printed on the back of your 
policy, reads as follows: [See supra.] Under this article, it can be paid, if 
you are living, any time prior to 30 days from the date of the original notice. 
Until such payment is made, you are carrying your own risk in case of death 
Your receipt is now at this office, and will be mailed to you, and your policy 
reinstated upon receipt of the amount due, as hereinabove stated. We de- 
sire you to remain with us, and assure you our best efforts will be put forth 
to secure the greatest benefit to our policyholders at the least expense. Please 
let us hear from you on receipt of this, as to your wishes in the matter. 

Respectfully, W. H. Gray, General Manager. 

No response to that letter having been received, and the assess- 
ment not having been paid, on April 3, 1893, the certificate of mem- 
bership, policy No. 7,248, was formally canceled on the books of the 
company, and on the same day the following letter was sent to 
Jacobus:— 

Chicago, April 3, 1893. 

O. I. Jacobus, Edgerton, Wis.—Dear Sir and Bro.: Your policy has been 
canceled for nonpayment. By a resolution of the board of directors, govern- 
ing reinstatements of persons under fifty-six years of age, you will now be 
required to furnish a new medical examination satisfactory to the company, 
and sign the certificate of good health as per the inclosed forms. If it is your 
pleasure to reinstate your policy, give this your prompt attention. In addi- 
tion, if the policy is reinstated, you will be required to pay $18.00, the amount 
delinquent at this date. * * * With best wishes, and trusting to hear 
from you at an early date, I am, 

Yours, respectfully, W. H. Gray, General Manager. 

To that letter Jacobus made no response until April 27, 1893, 
when he mailed a letter, which was received the next day by the 
general manager of the company, inclosing a “ P. O. order for $18.00 
and medical examination,” for which he asked a receipt. The med- 
ical examiner's report, it is agreed, “ was carefully, skillfully, and 
honestly made, and was true.” It was made by Dr. James A. Lord, 
at the request of Oscar I. Jacobus, upon a printed blank sent to 
Jacobus by the defendant, inclosed in the letter of April 3, 1893, the 
regular custom of the company in admitting persons to membership 
or reinstating lapsed members under new medical examination being 
to allow the applicant to be examined by his local physician, and to 
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refer the application and the examination so made to the company’s 
medical director, whose duty it was to examine such application 
and medical examination, and pass upon the same, before a new 
certificate of membership could issue, or a lapsed certificate of 
membership be reinstated. Whether Jacobus knew tbis custom, 
there is no evidence, except the inferences, if any, to be drawn from 
his several memberships in and communications and correspondence 
with the company as in the statement of facts set forth. In this 
instance the examination was forwarded from the home office of the 
company in Chicago to its only medical director, Dr. J. L. White, at 
his office in Bloomington, “in accordance with such custom, very 
soon after it was received by the defendant;” but, by reason of its 
“not being accompanied by an application,” it was not examined or 
passed upon by White, and the company had not issued any new 
policy or certificate of membership to Jacobus before his death. 

No further communication passed between the parties until May 
3, 1893, when the company, acting by its general manager, mailed 


to Jacobus the following letter:— 
Chicago, May 3, 1893. 
O. I. Jacobus, Esq., Edgerton, Wis.—Dear Sir: Your new examination re- 
ceived at this office, but too late to accept same and reinstate your policy, as 
same has been canceled off the company’s books. However, we will issue 
you a new policy, which is the best we can now do for you, for the sum of 
what one assessment would amount to, or $6.00. I inclose herewith a blank 
application for that purpose, which you may fill out carefully on the member's 
side, sign name, and forward it to this office. Your examination of recent 
date will answer if attended to immediately. In the meantime we hold your 
remittance of $18.00 at this office, subject to your order or the above. With 
best wishes, I am, 
Yours, respectfully, W. H. Gray, Genl. Mgr. 


This letter, with the inclosed printed blank application, Jacobus 
received the next day, and, “having duly filled up and signed” the 
application, inclosed it in the following letter, which on May 5, 1893, 
he mailed to the company :— 

Edgerton, Wis., May 5, 1893 

W. H. Gray, Genl Manager, 1303 Masonic Temple, Chicago—Dear Sir: In- 
closed please find application filled out as per your letter of the 3d inst; if 
anything left from remittance, place it to my credit. y 

Yours, Resp., O. I. Jacobus. 

The letter and application were received by the company the next 
day. In the printed part of the application, preceding the signa- 
ture of the applicant, is the following expression: “I further under- 
stand and agree that no liability whatever is assumed by the com- 
pany under any circumstances, until after the policy or membership 
hereby applied for has actually been issued at the home office by 
the officers of the company.” The answers of Jacobus to questions 
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in the application and the certificate of health at the end thereof were 
truthful and correct so far as he knew. For several months prior 
thereto he was in apparent good health, without premonitions of 
disease, and continued so until the evening of May 6, 1893, when he 
became ill, and on the 10th died, after an unsuccessful attempt by 
surgery to relieve him of a stricture of the intestines. He was at 
his death under 56 years of age. 


Crark VarnuM, for Appellant. 

Joun $. Cooper (S. M. Millard and C. P. Abbey, of counsel), for 
Appellee. 

Woops, C. J. 

If it were true, as contended, that the policy upon the life of Ja- 
cobus had lapsed for every purpose, and that, when he died, he was 
simply an applicant for insurance, under a new policy, as if he had 
never before been a member of the association, it would seem to 
follow necessarily that the decree of the circuit court was wrong, 
though it is urged, on the other hand, that, under the circumstances, 
the last application should be deemed to have been made in order to 
obtain reinstatement under the lapsed policy, and not to procure the 
execution of a new one, and that on that theory the provision in 
the printed part against liability before actual issue of the policy 
would be inapplicable and without significance. That question it 
is not necessary to decide. It is not true, as asserted, that, under 
the lapsed policy, “there were no contractual relations between the 
company and Jacobus.” At the end of 10 days from March 3d, 
when notice of the assessment was mailed, the policy ceased to be 
effective as a contract of insurance; but for 20 days longer there 
was an absolute right to procure reinstatement “ by the payment of 
all arrearages,” and even after that time, under the resolution of 
the board of directors, the same privilege was allowed to one who 
had “furnished a certificate of good health signed by himself, and 
also a medical examination ” satisfactory to the company. Jacobus 
complied fully with all these requirements. He sent the requisite 
sum of money and a certificate of good health and a medical ex- 
amination, to neither of which was there made at the time, nor has 
there been suggested since, any objection. By the letter of April 3d 
he was told that his policy had been canceled, and that he would 
“now be required to furnish a new medical examination satisfactory 
to the company, and sign the certificate of good health as per in- 
closed forms.” He was not told, and could not properly have been 
told, that any new application was necessary, and the failure of the 
company’s medical director to pass on the examination because of its 
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“ not being accompanied by an application,” and the statement in 
the letter of May 3d that the examination had been received too 
late to be accepted as a basis of reinstatement, because the policy 
had been canceled, were without justification, and therefore without 
effect to hinder the reinstatement of the policy. The money to pay 
arrearages was already in possession of the company, and it does not 
appear that there was unreasonable delay in forwarding the required 
certificate of health and medical examination. The certificate and 
the examination in form and substance were unobjectionable, and 
if the medical director of the company had examined the latter, as it 
was his duty to do, he must have approved it. He could not have 
rejected it upon capricious grounds: Miesel vs. Insurance Co., 76 N. 
Y.,115. It follows that, upon the receipt by the company of the cer- 
tificate and the examination, the right of reinstatement was com- 
plete, and that, in the contempiation of equity, the lapsed policy was 
revived, as effectually as if a certificate of reinstatement had been 
issued or an entry of like purport made upon the books of the 
company. 

It is said that Jacobus acquiesced in and agreed to the state- 
ment that his former policy had been canceled, and that his only 
method of again becoming insured was by means of a new appli- 
cation and a new policy. If the new policy had been issued and 
accepted, there would doubtless have been a waiver of all rights 
under the old one, but, the negotiations for new insurance having 
failed, there is in the situation no element of estoppel which could 
have barred the assertion by Jacobus, or can now bar the assertion 
by his widow, that the lapsed policy had been revived. In no re- 
spect is the company in a worse position on account of the new 
application. 

The objection is made that the decree proceeds on the theory of 
a new application for a new policy, and not of a renewal or rein- 
statement of the lapsed one; but that is not clearly so, and the ub- 
jection does not go to the merits. In substance, the decree is right, 
and therefore is affirmed. 
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SUPREME COURT OF MICHIGAN. 


FINCH 
v8. 


MODERN WOODMEN OF AMERICA.* 


The application contained the following question which was answered ‘‘No:” 
‘‘Has any examining physician for a life-insurance company or order de- 
clined to recommend the applicant?” It provided that if the answer was 
false the certificate should be void. 


Held, That the certificate was avoided where the applicant had been exam- 
ined by a physician for the order who declined to recommend him, regard- 
less of whether the physician’s action was sustained by the order or not; 
or whether the agent who took the application knew the facts, if the 
answer was that ot the insured. 


Held, That acceptance of an assessment in ignorance of the violation is not a 
waiver. 
F. H. Peters and S. W. Suavt1, for Appellant. 


J. G. Jounson, fur Appellee. 
Moore, J. 


The plaintiff is the beneficiary named in a certificate of insurance 
issued by the defendant, a mutual benefit association, upon the hfe 
of Loren C. Finch, her husband. The defendant interposed as a 
defense that the answers made in the application for insurance were 
untrue, and that, according to the terms of the contract, the certi- 
ficate was void. The trial judge directed a verdict in favor of de- 
fendant. Plaintiff appeals. 

Mr. Finch was a resident of Negaunee. He was solicited by Mr. 
Byrnes, a deputy head consul of defendant, and who was author- 
ized to solicit members and to establish camps, to become a member 
of the camp at Ishpeming, three miles away. He made a written 
application, which was filled up by Mr. Byrnes, and presented to the 
Ishpeming camp. The application was at once referred to a com- 
mittee composed of men who knew Mr. Finch. They at once re- 
ported favorably. The camp voted favorably for his admission, and 
his application was referred to Dr. Andrus, the examining physician 
of the camp. Mr. Finch appeared for examination, and was exam- 
ined at least once, probably twice, and perhaps three times. Dr. 
Andrus found traces of albumen in the urine, and came to the con- 
clusion Mr. Finch had Bright’s disease, and testified that he so told 
Mr. Finch. It is claimed on the part of the plaintiff that in an 


* Decision rendered, July 13, 1897. 
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interview between Mrs. Finch, Mr. Peters, her attorney, and Dr. An- 
drus, the doctor informed them that he saw Mr. Finch but once, and 
made a partial examination of him. Just what occurred after the 
examination made by Dr. Andrus on the part of the Ishpeming camp 
in relation to this examination is not very clearly disclosed. The 
record which contains the names of rejected applicants does not 
contain the name of Mr.Finch. The card containing his application 
is in possession of the camp, and is indorsed with the action of the 
committee, the result of the balloting, and has written upon it in 
pencil the word “ Rejected.” This is in the bandwriting of Mr. 
Rowley, who was then the secretary of the camp. When it was 
written does not appear. A little later, Mr. Byrnes organized a 
camp at Negaunee. April 30, 1894, Mr. Finch made application to 
become a charter member at the solicitation of Mr. Byrnes. His 
application was filled out by Mr. Byrnes. He was examined by the 
local camp physician, who had known him for some time. His urine 
was examined. The camp physician regarded him as a good risk, 
and so reported him. A certificate of insurance was issued to him. 
He became a member of the Negaunee camp. In the following 
winter he had Ja grippe, but seemed to recover from it in the spring, 
so that he was about his work. Later he was taken ill, and Novem- 
ber 24, 1895, died from Bright’s disease, or heart trouble or both. 
The record discloses that after Mr. Finch became a member of Ne- 
gaunee camp, Dr. Andrus had some correspondence with the head 
physician. “Ihave corresponded with the company in regard to 
this case, but not since the death. Idon’t remember the exact date. 
I did correspond with the company before the death. I think it was 
in the fall of 1895. I corresponded with the head physician. I told 
him of the examination I had made, and of the result of it.” Mr. 
Finch while a member of the Negaunee camp, paid all his dues, in- 
cluding an assessment made November1,1895. A numberof the neigh- 
bors of Mr. Finch were sworn as witnesses, who testified to his ap- 
pearing to be in excellent health in the spring of 1894 and prior 
thereto, and there is nothing in the record to show that he was not 
a desirable risk in the spring of 1894, except what resulted from the 
examination made by Dr. Andrus. 

The application for membership, among other things, contained 
the following :— 

Do you understand the objects, organization, mode of government, and laws 
of this order, and particularly that part of the laws providing for the quali- 
fications for and restrictions upon membership, and providing for the forfeit- 
ure of indemnity for untrue statements or answers in application or failure 


to pay dues and assessments? Answer: Yes, I am not nowa member of this 
order. I have not within six months, and never more than three times, been 
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rejected therein. I have never been expelled from any camp of this order, and 
am not now under suspension in any such camp. If now a member to what camp 
do you belong, and what is the amount of your benefit certificate? Answer: 
Not a member. Iam of sound body and mind, and free from disease or in- 
jury. I do hereby consent and agree that this application and the laws of this 
order shall form the sole basis of my admission to and membership in this 
order, and that any untrue or fraudulent statements or answers made to the 
camp physician, or any concealment of facts, intentional or otherwise, in this 
application shall forfeit the rights of myself and my beneficiaries to all bene- 
fits and privileges therein or arising therefrom. Have you ever been rejected 
by any life-insurance company or mutual-benefit association? No. If so, give 
year and company. Have you ever made application for life insurance or 
benefit, and withdrawn same before final action? No. If so, give year and 
company. Has any examining physician for life-insurance company or order 
declined to recommend your application? No. Ifso, give name and address. 
Have you ever had difficult, excessive, or scanty urination? No. Or any 
disease of the urinary or genital organs? No. Have you ever had any dis- 
ease of the following-named organs, or any of the following-named diseases 
orsymptoms: Kidney diseases? Answered, No. Applicant will please note this 
clause: I have verified each of the foregoing answers and statements, adopt 
them as my own, whether written by me or not, and declare and warrant that 
they are full, complete, and literally true, and I agree that the exact literal 
truth of each shall be a condition precedent to any binding contract issued 
upon the faith of the foregoing answers, and I hereby constitute and make 
the officers of the local camp and of the Modern Woodmen of America who 
have aided in making this application my agents for such purpose. I further 
agree that the foregoing answers and statements, together with the preceding 
declaration, shall form the basis of the contract between me and the Modern 
Woodmen of America, and are offered by me as a consideration for the con- 
tract applied for, and hereby made a part of any benefit certificate that may 
be issued on this application, and shall be deemed and taken as a part of such 
certificate ; that this application may be referred to in said benefit certificate 
as the basis thereof, and that they shall be construed together as one entire 
contract; and I further agree that, if any answer or statement in this appli- 
cation is not literally true, that my benefit certificate shall be void. 


The benefit certificate contained the following provisions :-— 


This benetit certificate is issued and accepted only upon the following ex- 
press warranties, conditions, and agreements: First. That the application of 
said Loren C. Finch and medical examination, which is made a part thereof, 
for membership in this order, and which is on file in the office of the head 
clerk, and is hereby referred to and made a part of this contract, for benefit, 
is true in all respects, and that the literal truth of such application, and each 
and every part thereof, shall be held to be a strict warranty, and to form the 
only basis of the liability of this order to such member and to his beneficiary 
or beneficiaries, the same as fully set forth in this benefit certificate. Second. 
That should said application, and each and every part thereof, not be liter- 
ally true, then this benefit certificate shall, as to the member, his beneficiary 
or beneficiaries, be absolutely null and void. 


Mr. Byrnes was called as a witness, and testified, among other 
things, that when he took Mr. Finch’s application to become a 
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charter member of the Negaunee camp, he knew he had already 
made an application for membership in the Ishneming camp. “I 
knew if that application had not been disposed of in some way he 
would not be eligible to membership in the Negaunee lodge. I knew 
if he had been rejected he would not be eligible. Q. Didn’t you 
know that if he failed to complete his application he wouldn’t be 
within six months? A. Well, no; I can’t say that. I didn’t con- 
sider that that was an application until he completed the applica- 
tion,—completed the blank,—the medical examination was com- 
pleted, and I was advised of such completion. I knew something 
about what had become of his application in the Ishpeming lodge 
from what he had said to me himself. I understood trom Mr. Finch 
that he had some trouble with the medical physician. He didn’t 
propose to complete his examination through him. Q. When you 
wrote the second application,—when you wrote the answer ‘ No’ to 
this question: ‘Have you ever made application for life insurance or 
benefit and withdrawn the same before final action?’ that answer 
was a false answer? A. No. I didn’t consider it so. The way I in- 
terpreted that sentence was a benefit, or some application,—that is, 
completed that application blank, completed the filling of the appli- 
cation blank,—and then, learning after the application had been 
drawn that there was a possibility of his being rejected, of with- 
drawing it in that case, but not before the application had been 
completed; that is, entirely filled out and signed by the local physi- 
cian. I wrote in the answer ‘ No’ to the question, ‘Has any exam- 
ining physician of any life-insurance company or order declined to 
recommend your application?’ He answered that himself. I wrote 
the answer in for him. He said he had not been rejected. I was 
soliciting applications for the Modern Woodmen of America. I was 
regularly commissioned deputy head consul. That business is to 
solicit applications, and what I did in that line was done for the 
company. That was my general business,—soliciting applications 
for them. I don’t remember whether he took the applications with 
him when he went to the physician at Ishpeming. I remember a 
conversation with Mr. Finch, in which he said he would not go to 
that physician again to be examined. I met him on one occasion, 
and asked him if he had been to Dr. Andrus for examination. He 
said he had been, and I asked him how it was, and he said he told 
him there was something the matter with his urine, and told him to 
come back again, and intimated to him that albumen was in his 
urine. He went back the second time, and I afterwards met Mr. 
Finch, and inquired if he had completed his examination. He said 
he had been there again, and he still found a trace of albumen in 
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his urine, and asked him to come back again the third time. I said, 
‘You had better go back and complete your examination,’ and he 
said—he made the remark—that he would not go back any more; 
he didn’t propose to be fooled around in that way, and he wouldn't 
go back any more. I tried to prevail on him to go back, and he in- 
sisted that he wouldn’t go back. I can’t say exactly how long be- 
fore he made application to the Negaunee lodge that this conversa- 
tion took place. At all events, this first application and conversations 
were all prior to his second application at Negaunee. At the time 
I took this application in Negaunee I knew something was the mat- 
ter with the man’s kidneys. He stated to me something was the 
matter; he had a trace of albumen. To the question in the appli- 
cation: ‘Have vou had any disease of the following-named organs, 
or any of the following-named diseases: Kidney disease?’ I wrote in 
the answer, ‘No.’ I answered it in that way simply because it had 
not been determined that he had any trouble of that kind. He told me 
that Dr. Andrus had found a trace of albumen in the urine, but it had 
not been determined that he had any kidney disease. In every in- 
stance Mr. Finch gave me the answers I wrote down.” Cross- 
examination: “In the conversation I had with Mr. Finch he said he 
had been to see Dr. Andrus twice. He said Dr. Andrus wanted him 
to come again. He said he didn’t propose to be fooled around by him, 
and refused to go back. I have nothing to do with the insurance part 
of these applications, except to solicit the applications and complete 
the preliminaries. What I mean by that is, take his application, and 
submit it in this original instance to the local camp. In the Ne- 
gaunee instance I didn’t make any card applications at all. I took 
his application and took all the applications on a charter blank, and 
then sent them to the local physician for examination. He was a 
charter member of Negaunee camp. I have nothing further to do 
with the insurance after they are turned over to the local camp 
physician, except to see the beneficiary certificates are properly 
countersigned, signed by myself, and properly attested by the sig- 
nature of the applicant prior to its being delivered to him. I do not 
pass on these applications in any way. I have no authority to say 
that the man’s application is all right or otherwise. I have no au- 
thority to make contracts for the order. That is done by other 
agencies besides myself. My work is to solicit applications, and 
turn into the regular channel.” Redirect examination: “The local 
physician has a right to reject the applicant. In the first place, 
the local physician can reject him; in the next place, the head 
physician can reject him. But, at all events, the local physician 
or head physician, and the local camp by ballot, are the ones that 
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do the rejecting. And the deputy, in the event of his ascertaining 
that the moral fitness of the applicant is such as would make him 
ineligible, he can reject him. Deputy is the position I hold. If it 
is discovered that an applicant had perpetrated a fraud, or has given 
an untrue answer, the matter is referred to the board of directors 
of the head camp.” 

It is claimed by the plaintiff that Mr. Byrnes had all the knowl- 
edge possessed by Mr. Finch, and that his knowledge must be 
deemed to be the knowledge of the defendant, and that it is now 
estopped from interposing the defense it seeks to make. While the 
record is clear that Dr. Andrus rejected Mr. Finch, it is not clear 
that the camp did, and, if there were no other questions involved, 
it might perhaps be a question for the jury whether or not the camp 
did, in fact, reject Mr. Finch. It is urged that Mr. Finch answered 
truly about the kidney difficulty, and told Mr. Byrnes that traces of 
albumen were found, but that Mr. Byrnes did not put down the 
answer truly; that Mr. Byrnes was acting for the company in taking 
the application, and his knowledge is their knowledge. In all the 
cases brought to our attention, but one of them has been a case 
where the application for insurance contained provisions the same 
as are contained in this application. The case of Baumgart vs. 
Modern Woodmen (Wis.) was a case based upon a like application. 
It is claimed that the answers bind Mr. Finch irrespective of the 
knowledge Mr. Byrnes might have because of the language of the 
application and the certificate. However, with our view of the case, 
it is not necessary to decide upon the effect of the failure of Mr. 
Byrnes to record the answers to the questions just as they were 
given to him, or how far Mr. Finch is bound by the answers in the 
application, if Mr. Byrnes had knowledge of the fact. In reply to the 
question, “‘ Has any examining physician for a life-insurance com- 
pany or order declined to recommend your application?” the answer 
was given, “No.” The testimony shows that answer was not true. 
Dr. Andrus had declined to recommend Mr. Finch, and there is 
nothing to show that Mr. Finch so informed Mr. Byrnes, or that he 
had knowledge of that fact. On the contrary, the testimony shows 
Mr. Finch told him Dr. Andrus wanted Mr. Finch to call again for 
further examination, and the fair inference from the testimony is 
that he gave Mr. Byrnes to understand that Dr. Andrus had not 
completed the examination. This was a material and important 
question. The company were entitled to have it truthfully answered. 
If the applicant had been rejected by an examining physician within 
two months, the company had a right to know it. And when it is 
not made to appear that either the company or its agent had knowl- 
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edge of the fact, the untrue answer will avoid the policy: Schwarz- 
back vs. Protective Union, 25 W. Va., 622; Brown vs. Insurance Co., 
65 Mich., 314; Bac. Ben. Soc., 218, 230. It is said, however, that the 
testimony of Dr. Andrus was improperly admitted because his tes- 
timony was equally within the knowledge of Mr. Finch. Dr. Andrus 
was not a party to the litigation. The provisions of the statute did 
not apply to him. His testimony was competent. Itis also urged 
that after Mr. Finch became a member of Negaunee camp Dr. An- 
drus communicated with the head physician what facts he knew, 
and afterwards an assessment was levied and paid, and that this was 
a waiver; citing Nibl. Ben. Soc. & Acc. Ins., 565. The trouble with 
this contention is that the record does not disclose that the officers 
of the company or its head physician had knowledge of the untrue 
statements made before any assessment was made, and payments 
thereof received by the defendant: Nibl. Ben. Soc. & Acc. Ins., 565; 
Adreveno vs. Life Ass’n, 38 Fed., 806; Matt vs. Protective Soc., 70 
Iowa, 455. We discover no error in the result reached by the 
learned trial judge. 
The judgment is affirmed. The other justices concurred. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


BENEVOLENT Soctery—CuHANGE OF BENEFICIARY BY WILL. 


The Supreme Court of Ohio, in the case of Charch vs. Charch, 
decided Jan. 26, 1898, furnished the following syllabus:— 


1. Where a member of a beneficial association organized under section 
2630, Rev. St., has caused the beneficial certificate issued by the association 
upon his life to be made payable to his wife, such member cannot change the 
beneficiary except in the mode pointed out by the by-laws of the asso- 
ciation. And where such by-laws provide that a change of beneficiary can 
be made ouly by surrender, and issues of a new certificate, such change can- 
not be made (the wife being in life) by will: Arthur vs. Association (29 
Ohio St., 557), approved and followed. And the rule is not different where a 
like certificate is issued by an association organized in another State, doing 
business in this State under section 3630e, Rev. St., where the statute which 
authorizes the organization permits the association to make by-laws regulat- 
ing the payment of benefits, and by-laws made accordingly require a surren- 
der of the old and the issue of a new certificate in order to effect a change in 
the person of the beneticiary. 

2. A provision, in the last will of a husband, which directs the payment to 
his wife of a sum of money, which is iu fact but the return to her of money 
which he had borrowed from her and used for his own purposes, and was so 
understood by both parties at the time the will was executed, will not fur- 
nish a consideration te support a promise on her part to surrender to the 
estate property belonging to her in her own right, even though it should be 
found that the will purports to dispose of such property. 


3. The intent of the testator, the guide in the construction of a will, is to 
be gathered from a consideration of the entire instrument; and, where any 
part of a will is ambiguous, oral proof may be heard of the circumstances of 
the testator at the time of the making of the will, of his estate, and of the 
objects of his bounty. But where a clause of a will, taken in connection 
with the whole, is not of doubtful import, and the words of the will are ap- 
plicable to any subject, they are to be applied accordingly, and the intent of 
the testator must be derived from the language he has used. In such case, 
parol evidence cannot be admitted to contradict, add to, or explain the con- 
tents of the will. 


4, If it be charged that the provision involves a false description, and that 
there is nothing for the provision, giving to the language its ordinary mean- 
ing, to operate upon, the burden of establishing that fact is upon the party 
alleging it. 

5. The general rule is that when a will assumes to dispose of property not 
owned by the testator, but belonging to another person, for whom provision 
is likewise made in the will, the latter is bound to elect whether he will 
claim the property so disposed of, or take the provision made for him in the 
will. But the language expressive of the intent to dispose of the property of 
another must be unequivocal. If the provision, taken in connection with 
the entire instrument, will reasonably admit a construction not involving 
such disposition, that construction must prevail, and no necessity for an elec- 
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tion in such case will arise. A fortiori will no election be required where the 
language of the will clearly excludes the purpose to dispose of the property 
of another. 


Acctpent—Score or Risk. 


The Supreme Court of Georgia, in the case of King vs. Travelers 
Ins. Co., decided May 6, 1897, furnished the following syllabus:— 


1. Where a policy of accident insurance stipulates for the payment to the 
insured of a specified sum per week as an indemnity against loss of time re- 
sulting from accidental physical injuries, and also provides that, ‘“‘if such 
injuries are sustained while riding as a passenger in any conveyance using 
steam, cable, or electricity as a motive power, the amount to be paid shall be 
double the sum above specified,” the insured, if injured while attempting to 
alight from a moving electric street car, is to be regarded as having been in- 
jured ‘‘ while riding as a passenger in” the car, and, if thus injured, under 
circumstances entitling him to receive from a company a weekly indemnity 
in any amount, is to be compensated under the double-indemnity clause above 
quoted. 


2. The foregoing is true although another clause of the policy includes in 
an enumeration of certain risks, which are not to be thereby covered, injur- 
ies occasioned by ‘‘ entering, or trying to enter, or leaving, a moving convey- 
ance using steam as a metive power (except cable and electric street cars).” 
This latter clause has no relation to that allowing the double indemnity, and 
cannot be construed as excepting from its operation claims arising from 
injuries received upon electric cars, 


TirteE—VatvuEp Poricy-—REPLACEMENT. 


The Supreme Court of Wisconsin, in the case of Trustees of 
St. Clara Academy vs. Northwestern Ins. Cv. and other companies 
decided Jan. 11, 1898, furnished the following syllabus, prepared by 
Marshall, J.:— 


1. Where an insurance policy contains a provision to the eftect that it shall 
be void if the title of the assured to the property covered by the policy is 
other than sole and unconditional, if the agent who solicits the insurance, re- 
ceives and transmits the application, delivers the policy and receives the pre- 
mium, knows at the time of such delivery that the title of the assured is 
other than sole and unconditional, the provision in that regard is waived; 
and such is the case notwithstanding the policy also contains a provision pro- 
hibiting the agent from waiving any of its conditions, except in writing upon 
or attached thereto. 

2. Where such agent knows that the interest of the assured is other than 
sole and unconditional, and insures the whole title, if the assured has an in- 
surable interest, the recovery on the policy in case of loss is not affected by 
the mere fact that another person also had an interest therein. 


3. When a building has been so damaged as to lose its specific character as 
such, and it can no longer be called a building, then it is wholly destroyed 
within the meaning of section 1943, Rev. St. . 

4, When the structure has been destroyed so as to leave nothing but badly- 
damaged foundation walls, it has been wholly destroyed as a matter of law, 
within the meaning of the statute referred to. 


5. The words ‘“ wholly destroyed,” as used in the statute, refer to the thing 
insured, not solely its value. 


6. If a building, when in process of construction under an entire building 
contract which provides that the owner shall insure it in the names of the 
owner and contractor for such sum from time to time as they may agree upon, 
loss, if any, payable as their interests shall appear, be insured by such owner 
in his own name alone, but for a sum intended to cover the entire property, 
no agreement having been made with the contractor under the terms of the 
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contract, and it be destroyed and thereafter rebuilt by such contractor, the 
amount recoverable on the policies cannot be diminished : 


(a) From the mere fact of such restoration ; 
(b) In any event, unless the facts, showing such restoration solely under 


the terms of the building contract, are pleaded as a defense and established 
by evidence ; 


(c) From the fact that some other person whom the assured had a right to 
represent had an interest in the property. 


7. Where separate judgments are rendered against insurance companies 
joined as defendants. whether originally so joined or thereafter, by a consoli- 
dation of actions separately brought, the attorney’s fees recoverable against 
each such defendant is limited to $20 under chapter 235, Laws 1893. 


Watver oF Foreciosure. 

The policy provided that “the entire policy” should be void, if, 
with knowledge of insured, foreclosure were commenced by virtue 
of any mortgage. It was held in the case of Hartford Fire Ins. 
Co. vs. Clayton, decided by the Texas Court of Civil Appeals, Dec. 
11, 1897, that the clause was binding, and knowledge by the com- 
pany of a mortgage on the premises which would mature before 
the expiration of the policy was not a waiver. 


BenevoLent Society.—Rieuts or Benericiary. 


In the case of Lane vs. Lane, decided by the Supreme Court of 
Tennessee, October 30, 1897, it was held that in case of a benevolent 
society whose by-laws provided that a member could surrender his 
certificate and have a new one issued to a different beneficiary, a 
beneficiary had no vested rights; also where the by-laws provided 
that a fund should be established for the benefit of the family, rela- 
tions and dependents of insured as he might direct. A brother has 
an insurable interest and may be made a beneficiary. 
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COURT OF APPEALS OF NEW YORK. 


TISDELL 
v8. 


NEW HAMPSHIRE FIRE INS. €O.* 


The provision in the standard policy of New York, that in case of cancelation 
by the company it must give five days’ notice, and if canceled it must 
return the unearned premium on surrender of the policy,requires the com- 
pany to seek out the insured and make the tender of the unearned pre- 
mium. Notice that the policy will be canceled at acertain date, and the 
premium will be returned by the agent, does not effectuate a cancelation. 


Micnart H. Carpozo, for Appellant. 
Grorce E. Miner, for Respondent. 


Bartwert, J. 
The question presented on this appeal is no longer an open one 
in this court. It was decided in the case of Nitsch vs. Insurance 
Co. (152 N. Y., 635), and affirmed in this court without an opinion. 


In that case, as in this one, the question presented was whether the 
provision of the New York standard policy of fire insurance, relat- 
ing to the cancelation of a policy at the instance of the company, 
requires that, in addition to giving the five days’ notice, the com- 
pany must return or tender the unearned premiums in order to 
effect a cancelation. The answer was in the affirmative. The only 
question presented for consideration in this case, therefore, is 
whether the defendant returned or tendered the unearned premium. 
The record contains an admission made by the defendant upon the 
trial, which is as follows: “It was thereupon admitted by the de- 
fendant herein that neither the premium, nor a pro rata amount of 
the premium of the policy herein, had been returned, paid, or ten- 
dered to the plaintiff or his agents, or to the firm of Tisdell & 
Whittlesey or their agents, by the defendant or its agents.” It 
being the law, as we have observed, that, in addition to the notice 
of cancelation, there must be a return or tender of the unearned 
premiums in order to effectuate a cancelation of a policy, this ad- 
mission of the defendant seems to be broad enough not only to sup- 
port the judgment under review, but to cut off all opportunity for 
controversy on the subject. It is urged, however, that this admis- 
sion must be read in connection with an admission by the plaintiff 





“*Decision rendered, March 1, 1898. 
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that T. Y. Brown, defendant's agent, served upon the firm of Tisdell 
& Whittlesey a paper, of which the following is a copy:— 

New York, August 7, 1891. Tisdell & Whittlesey : You are hereby notified, 
in accordance with conditions of its policy, that the New Hampshire Fire 
Ins. Co., of Manchester, N. H., desires to terminate its liability, and cancel 
policy No. 548,107, issued to you on the 15th day of November, 1890, by T. J. 
Temple, at 155 Broadway, New York city, insuring stk. and mchy., 128 Fulton 
St. Therefore, in pursuance of conditions on which said policy was issued, 
the said company shall, without further notice, cancel said policy at noon on 
the 12th day of August, 1891, and the pro rata unearned premium will be re- 
turned by T. Y. Brown, agent, 26 Pine St., New York, as provided by condi- 
tions of said policy. Yours truly, New Hampshire Fire Ins. Co. 

T. Y. Brown, Agent. 

If it be conceded that the contents of this notice should govern, 
rather than the specific admission of defendant, whenever they 
come in conflict, the defendant’s contention would not be aided, for 
the notice is not in disagreement with the admission. It need not 
be argued that, to notify an assured that the “unearned premium 
will be returned by T. Y. Brown, agent,” does not amount to a re- 
turn of it. No more does the assertion that the notice does not 
constitute a tender of the unearned premium require support by 
way of discussion of the elements which go to make up a legal ten- 
der. It has been passed upon by this court in Van Valkenburgh vs. 
Insurance Co., 51 N. Y., 465. In that case it was necessary for the 
defendant, under its contract of insurance with the plaintiff, either 
to refund or tender the unearned premiums, in addition to giving a 
notice of cancelation in order to terminate the policy. It claimed 
before the court that its notice that the unearned premium would 
be returned to him satisfied its obligation in that respect, but the 
court held that holding the amount of the premium subject to the 
call of the insured was insufficient. The company was bound to 
seek him out, and tender to him the whole amount due. The order 
should be affirmed with costs. 


Parker, C. J. (dissenting.) 

The plaintiff has recovered a judgment against the defendant 
upon a policy of fire insurance, which the latter insists was not in 
force at the time of the fire, its claim being that the policy was can- 
celed long before the fire occurred by the giving of notice that the 
defendant would cancel the policy on a day therein specified. 
Whether this notice of itself operated to cancel the policy is the 
question presented. The plaintiff insists that, in order to effect the 
cancelation, in addition to the notice it was necessary for the de- 
fendant to return or tender the unearned premiums. On the other 
hand, the defendant asserts that it was only required to give five 
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days’ notice of cancelation to accomplish that result. This contro- 
versy must be settled by the contract between the parties. That 
part of it which relates to the subject of the cancelation of the con- 
tract reads as follows:— 

This policy shall be canceled at any time at the request of the insured, or 
by the company, by giving five days’ notice of such cancelation. If this pol- 
icy shall be canceled, as hereinbefore provided, or become void or cease, the 
premium having been actually paid, the unearned portion shall be returned 
on surrender of this policy or last renewal, this company retaining the cus- 
tomary short rates, except that, when this policy is canceled by this company 
by giving notice, it shall retain only the pro rata premium. 

The standard policy, of which this forms a part, has been pre- 
pared under authority of law by men experienced in insurance con- 
tracts, and it is, therefore, fair to assume that the agreement may be 
treated as one prepared by men competent to use language adequate 
to convey clearly and distinctly the views of the parties. In such 
case it is the rule that, if the language of a statute or contract, read 
in the order of its clauses, presents no ambiguity, courts will not 
attempt, through transposition of clauses or ingenious argument 
as to the general intent, to qualify by construction its meaning: 
Doe vs. Considine, 6 Wall., 458. 

The first sentence provides for the cancelation of a policy. It de- 
clares that “it shall be canceled * * * by the company by 
giving five days’ notice of such cancelation,” in other words, the un- 
derwriter, by its contract, reserved to itself the right to cancel’ the 
contract of insurance by a notice of five days. Nothing else is pro- 
vided to be done. Notice alone shall be sufficient, says the contract. 
The language is unambiguous. It admits of no debate, and requires 
no construction. Words more apt to accomplish the cancelation of 
a policy by the giving of the five days’ notice cannot well be imag- 
ined. Having provided for a cancelation of the policy, either by 
the request of the insured or upon notice given by the company, the 
next clause of the agreement proceeds to make disposition of the 
unearned premiums, in the event of the exercise of the option to 
cancel by either of the parties. The opening phrase of the clause 
shows that what follows proceeds upon the assumption that the 
policy shall have been canceled before occasion arises for acting 
under its provisions. It reads, “If this policy shall be canceled as 
hereinbefore provided [referring necessarily to the company’s five 
days’ notice} the unearned portions of the premiums shall be re- 
turned.” When? At the time of the giving of the five days’ notice 
of cancelation? Not at all; “on the surrender of the policy ” is the 
occasion fixed by the contract for its return. The scheme of this 
portion of the contract, then, is to provide, first, for the cancelation 
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of the policy; that is to be accomplished by the simple request 
of the insured, if he desires to cancel it, or by a five days’ notice on 
the part of the company if it desires to terminate its obligation 
under the policy. The policy having been put an end to by cancel- 
ation, at the insistence of one party or the other, then the situation 
of the parties is such that the company has in its possession certain 
premiums which it has not earned, and which it does not desire to 
earn, and the other party has in his possession the policy of insur- 
ance, no longer, of course, of use to him, and of no particular value 
to the company, except that when it finally comes into the com- 
pany’s possession, it of itself furnishes evidence that the unearned 
premiums have been paid to the insured. With this situation, then, 
the agreement undertakes to deal, and it provides that upon the 
surrender of the policy the unearned premium, whether at short 
rate or pro rata premium, depending upon which party brought 
about the cancelation, shall be returned to the insured. Practically, 
it says to the insured: ‘“ You return the policy to the place where 
you got it from, and the company will at once turn over the un- 
earned premium to which you are entitled under this contract.” 
This agreement is so clearly expressed that there does not seem to 
be opportunity for insisting that the language means something 
quite different from what is suggested to the mind upon the first 
reading. And still other readings will not prompt the thought that 
there is possibly any ambiguity. 

It is suggested in the opinion of the learned trial judge in the 
case of Nitsch vs. Insurance Co., subsequently affirmed in this court 
without an opinion (152 N. Y., 635), that under such a reading of 
the contract as on its face it is apparent it should have, “a man might 
pay $1,000 for insurance to-day, receive a notice from the insurance 
company to-morrow, which would have the effect to cancel his policy 
in five days, and at the end of the week have no remedy except an 
action at law against the company.” Such a case could happen, un- 
doubtediy, but it is not likely to. Courts cannot assume that insur- 
ance companies will act arbitrarily, or that they are so lacking in 
business prudence as to be willing to acquire a reputation for prac- 
ticing a wrong of that character upon customers. On the contrary, 
we must assume that corporations, as well as individuals, intend 
faithfully to keep their contracts. But, were it our duty to in- 
dulge in a totally different presumption, the situation would not be 
changed, for the court is without authority to make contracts for 
the parties. The law-making power of the State—the legislature— 
has undertaken to provide for the creation of a standard policy of 
fire insurance for the protection alike of the insured and the insurer, 
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and, if the standard policy needs further amendment, relief must be 
sought from that source. 

Prior to the passage of chapter 488 of the Laws of 1886, provid- 
ing for a uniform contract of fire insurance to be used by fire un- 
derwriters within the State, there were two cases in this court, 
namely, Van Valkenburgh vs. Insurance Co. (51 N. Y., 465), and 
Griffey vs. Insurance Co. (100 N. Y., 417), holding that the cancela- 
tion clause was not operative unless the company should tender or 
return to the insured the amount of the unearned premium. The 
cancelation clause in those contracts differs very materially from 
the one in question. Ii read as follows:— 

This insurance may be terminated at any time at the request of the assured, 
in which case the company shall retain only the customary short rates for 
the time the policy has been in force. The insurance may also be terminated 
at any time at the option of the company, on giving notice to that effect, and 
refunding a ratable proportion of the premium for the unexpired time of this 
policy. 

Now, clearly, that agreement did provide, as the courts held, that 
two things were required to terminate the policy: First, the giv- 
ing of the notice; and, second, the refunding of the unearned pre- 
mium. Now, after these decisions were made, the cancelation 
clause of the present policy was prepared, and it does not seem to 
be an intemperate use of the imagination to draw the inference that 
it was prepared in view of the decisions to which I have referred, 
and to meet them by establishing a contract which should make 
cancelation by the company less difficult. It is certainly difficult to 
see how they could have used language more appropriate to accom- 
plish that result. 

Counsel for the respondent insists that this question is no longer 
an open one in this court, but was put at rest by the affirmance in 
the Nitsch case, supra. Itis true that at special term judgment 
went in favor of the plaintiff upon the ground, as appears from the 
opinion of the learned trial judge, that, in order to effect a cancela- 
tion of the policy, it was necessary to give the five days’ notice, and, 
in addition, to return or tender the unearned premiums to the in- 
sured. But there was another ground upon which the affirmance 
of the judgment was required at the general term and in this court, 
namely, that after the insured had received the five days’ notice of 
cancelation from the general agent of the insurance company, which 
was a foreign corporation, he addressed to the corporation at its 
home office, a letter of inquiry about it, and received such a reply 
as constituted a waiver of the notice which had been just sent out 
by the general agent, and thus it happened that the judgment of 
the circuit rested upon a sure foundation, and required affirmance. 
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The order should be reversed, and a new trial granted, with costs 
to abide the event. ; 


Bartlett, J., reads for affirmance. Haight, Martin, and Vann, JJ., 


concur. Parker, C. J., reads for reversal. O’Brien, J., concurs. 
Gray, J., absent. 


Order affirmed, and judgment absolute ordered for plaintiff on 
stipulation, with costs. 


SUPREME JUDICFAL COURT OF MAINE. 


KIMBALL 
vs. 
MASONS’ FRATERNAL ACC. ASS’N.* 


An accident insurance policy, dated October 11, 1892, contained a provision 
to the effect that written notice should be given to the defendant within 
ten days of the accident and injury for which claim to indemnity is made; 
and that, unless such notice was received within the specified time, all 


claim to indemnity under the contract of insurance should be forfeited to 
the defendant. 


Held, That the condition in the contract, at the time that it was made, was a 
valid one. 


The act of the Legislature approved March 17, 1893, to the effect that no such 
stipulation in an accident insurance policy which limits the time within 
which notice shall be given to a period less than sixty days (amended in 
1895 to thirty days), after the accident, shall be valid, does not apply to a 
contract previously made. No legislative act can make invalid a pro- 
vision in an existing contract otherwise valid. 

Held, In this case, that the plaintiff cannot recover, he having failed to per- 
form his condition of the contract as to notice of the injury, and there 
being no sufficient evidence of a waiver by the defendant of this provision. 


F. W. Hovey, for Plaintiff. 

J. W. Manson and G. H. Morse, for Defendant. 

WISWELL, J. 

The plaintiff was insured by the defendant corporation against 
bodily injury sustained through external, violent, and accidental 
means, by a written contract of insurance dated October 11, 1892. 

The contract contained this provision :— 

Written notice shall be given the said association at Westfield, Mass., 
within ten days of the date of the accident, and injury for which claim to 
indemnity or benefit is made, with full particulars thereof, including a state- 
ment of the time, place, and cause of the accident, the nature of the injury, 
and the full name and address of the insured and beneficiary ; and, unless 


such notice and statement is received as aforesaid, all claim to indemnity or 
benefit under this certificate shall be forfeited to the association. 





* Decision rendered, April 15, 1897. Official syllabus. 
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On November 24, 1893, the plaintiff claims to have sustained 
bodily injury through accidental means so as to be entitled to the 
indemnity provided in the contract. The first written notice of any 
kind given to the association was a letter dated March 6, 1894. 

The defendant, relying upon the terms of its contract, claims that 
the plaintiff failed to perform one of the conditions of the contract, 
and is not entitled to recover. We can see no answer to the de- 
fendant’s position. The condition in the contract, at the time that 
it was made, was a valid one. “It was competent for the parties to 
make the agreement, and they are bound by it:” Heywood vs. Acci- 
dent Ass’n, 85 Me., 289. The accident is alleged to have occurred 
upon November 24, 1893. No written notice of any kind was given 
until March 6th, following. 

The act of the Legislature approved March 17, 1893, to the effect 
that no such stipulation in an accident insurance policy which limits 
the time within which notice shall be given to a period less than 
sixty days (amended in 1895 to thirty days) after the accident shall 
be valid, does not apply to a contract previously made. No legis- 
lative act can make invalid a provision in an existing contract 
otherwise valid. 

Nor did the defendant in any way waive this provision in the con- 
tract. In his reply to the plaintiff’s letter of March 6th, the defend- 
ant’s secretary says, “ Replying to same, beg to say that notice 
should have been sent to this office within ten days of the happening 
of accident, in accordance with the contract, in order to receive rec- 
ognition by the board of directors.” And in almost every subse- 
quent communication from the secretary he calls attention to the 
fact that this condition had not been complied with. The whole 
correspondence shows that the association, instead of waiving this 
stipulation in the contract, intended to rely and insist upon it, and 
distinctly said so. 

But the plaintiff testified that at the time of making this applica- 
tion he made this inquiry of the agent taking it: “ What shall I do 
in the case of an accident?” and that the agent replied: “Employ 
your family physician, and notify the local agent, Mr. Haskell.” 
He further testifies that he did verbally notify Mr. Haskell. 

It is difficult to believe that the agent intended or that the plain- 
tiff supposed that this reply was a part of the contract between the 
assured and the association, which should have a controlling effect 
upon the plain provisions of the written contract subsequently made. 

The plaintiff is bound by the contract. He has failed to perform 
one of its requirements, and according to its terms has forfeited all 
claim under it. Judgment for defendant. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 
WESTERN ASSUR. CO., or ToRONTO, 
vs. 
J. H. MOHLMAN CO.* 


The policy stipulation that if a building or any part fall, except as a result of 
tire, all insurance on building or contents should cease, is a condition sub- 
sequent, and the burden of proof is on the insurer to show that fire was 
not the cause of the fall. 


In such case the clause, ‘‘ while contained in a brick building,” does not im- 


pose on the insured the burden of proving that the building had not 
fallen. 


It is not necessary to allege that the fire did not happen from excepted causes, 
and failure to do so does not shift the burden of proof. 


Refusal to charge that the burden was on the insured to show loss by fire was 
not error where the evidence plainly showed it, and the fact was not dis- 
puted, the only issue being whether the building had fallen. 

An engineer testifying in such case may read from standard authorities rela- 
tive to tests of strength and resistance in support of his views. 

A question to an expert as to how long a fire would burn without weakening 
certain supports was properly excluded when nothing was included as 
to where in the building the fire started. 


Statement of facts by Lacompg, C. J. 

This case comes here on a writ of error to review a judgment of 
the Cireuit Court, Southern District of New York, in favor of defend- 
ant in error, who was plaintiff below. The action was brought to 
recover loss under a policy of fire insurance issued by the plaintiff 
in error, who was defendant below. The relevant parts of the policy 
are as follows:— 


° 

The Western Assurance Company, in consideration of $65 premium, does 
insure for the term of one year from Novy. 12, 1894, at noon, to Nov. 12, 1895, 
at noon, against all direct loss or damage by fire except as hereinafter pro- 
vided, to an amount not exceeding $10,000 on stock [here follows the usual 
percentage coinsurance clause], J. H. Mohlman & Co., as now or hereafter 
constituted, $10,000 on stock of groceries and other merchandise, not hazard- 
ous, hazardous, and extra-hazardous, including all material and supplies, the 
property of the assured, or held in trust or on commission, etc., in the event 
of loss or damage by fire, all while contained in the brick building situate 
Nos. 339 Greenwich and 19 Jay St., N. Y. City, occupied solely by the assured. 
Privileged to use kerosene oil or electricity, etc. This company shall not be 
liable beyond the actual cash value of the property. [Here follows the usual 
clause as to appraisement and abandonment.] This entire policy shall be void 
if the insured has concealed or misrepresented, in writing or otherwise, any 
material fact or circumstance concerning this insurance, or the subject there- 
of, or if the interest of the insured in the property be not truly stated herein, 


* Decision rendered, Oct. il, 1897. 7 
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or in case of fraud or any false swearing, etc. This entire policy, unless other- 
wise provided by agreement indorsed hereon or added hereto, shall be void if 
the insured now has or shall hereafter make or procure any contract of insur- 
ance, whether valid or not, on property covered in whole or in part by this 
policy; or if the subject of insurance be a manufacturing establishment, and 
it be operated in whole or in part at night later than ten o’clock; or if it cease 
to be oyferated for more than ten consecutive days; or if the hazard be in- 
creased by any means within the control or knowledge of the insured; or if 
mechanics be employed in building, altering, or repairing the within-described 
premises for more than fifteen days at any one time; or if the interest of the 
insured be other than unconditional and sole ownership; or if the subject of 
insurance be a building on ground not owned by the insured in fee simple ; 
or if the subject of insurance be personal property, and be or become incum- 
bered by a chattel mortgage ; or if, with the knowledge of insured, foreclosure 
proceeding be commenced, or notice given of sale of any property covered by 
this policy by virtue of any mortgage or trust deed; or if any change, other 
than by the death of an insured, take place in the interest, title or possession 
of the subject of insurance (except change of occupants without increase 
of hazard), whether by legal process, or judgment, or by voluntary act of the 
insured, or otherwise ; or if this policy be assigned before a loss; or if illum- 
inating gas or vapor be generated in the described building (or adjacent 
thereto) for use therein; or if (any usage or custom of trade or manufacture 
to the contrary notwithstanding) there be kept, used, or allowed on the 
above-described premises, benzine, benzole, dynamite, ether, fireworks, gaso- 
line, Greek fire, gunpowder exceeding twenty-five pounds in quantity, naph- 
tha, nitroglycerin or other explosives, phosphorus, or petroleum or any of its 
products of greater inflammability than kerosene oil of the United States 
standard (which last may be used for lights, and kept for sale according to 
law, but in quantities not exceeding five barrels, provided it be drawn and 
lamps tilled by daylight, or at a distance not less than ten feet from artificial 
light}; or if a building herein described, whether intended for occupancy by 
owner or tenant, be or become vacant or unoccupied, and so remain for ten 
days. This company shall not be liable for loss caused directly or indirectly 
by invasion, insurrection, riot, civil war or commotion, or military or usurped 
power, or by order of any civil authority, or by theft, or by neglect of the in- 
sured to use all reasonable means to save and preserve the property at and 
after a fire, or when the property is endangered by fire in neighboring prem- 
ises, or (unless fire ensues, and, in that event, for the damage by fire only) by 
explosion of any kind, or lightning ; but liability for direct damage by light- 

‘ning may be assumed by specific agreement hereon. If a building, or any 
part thereof, fall, except as the result of fire, all insurance by this policy on 
such building or its contents shall immediately cease. This company shall 
not be liable for loss to accounts, bills, currency, etc. 


By a rider attached to the policy on or about April 22, 1895, the 
insurance was transferred to cover similar described property while 
contained in brick building Nos. 38-40 North Moore Street and 156 
Franklin Street. On April 30, 1895, the property insured was de- 
stroyed by fire. At or about the time of the fire the building fell, 
and the issue of fact in the case was whether the fall preceded the 
fire, or was itself the result of the fire. Upon this issue the testi- 
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mony was conflicting, and the verdict of the jury was adverse to the 
insurance company. The questions presented by the writ of error 
are solely legal ones, consisting of alleged errors in the charge of 
the court as given to the jury, in the court’s refusals to charge as 
requested, and in its admission of and refusal to admit evidence. 


Micuaet Carnozo, for Plaintiff in Error. 
TREADWELL CLEveLAND, fur Defendant in Enror. 


Lacomsg, C. J. (after stating the facts.) 

The trial judge charged the jury that the burden of proof rested 
upon the defendant (the insurance company) to show by a prepon- 
derance of evidence that “the fall preceded the fire;” that “this 
building did not fall as the result of fire.” Exceptions to the charge 
and to refusals to charge the converse of this proposition sufficiently 
present the question of correctness of this ruling. It will not be 
necessary to repeat the text either of the charge or of the requests. 
The trial judge construed the clause referring to a fall of the build- 
ing as a proviso or condition subsequent, defeating any claim of the 
insured. If it be such, no one here disputes the proposition that 
the burden of proving the happening of the subsequent condition 
would rest upon the insurer. The defendant, however, contends 
that the clause is an exception to the general liability assumed by 
the insurance company, and that, therefore, it was for the insured 
to show that the loss did not come within the terms of the excep- 
tion. The general rule is well expressed by Earl, J., in Slocovich 
vs. Insurance Co. (108 N. Y., 56): “Where there is an insurance 
against a loss by fire, and it is proved or admitted that the property 
insured has beeu destroyed by fire, the loss is brought literally and 
exactly within the terms of the policy. If,in such a case, the insur- 
ance company claims to be exempt from paying the sum insured 
because there has been a breach of some condition contained in the 
policy, or the violation of some obligation or duty imposed upon 
the insured by the law or contract, the burden rests upon it to es- 
tablish the facts which it thus relies upon as a defense to the claim 
under the policy.” 

The diligence of counsel has presented a long array of authorities 
bearing upon this assignment of error. The question has been ex- 
pressly decided in accordance with defendant’s contention in Peli- 
can Ins. Co. vs. Troy Co-op. Ass’n (77 Tex., 225), and Insurance Co. 
vs. Boren (83 Tex., 97), and in accordance with plaintiff’s contention 
in Insurance Co. vs. Bamberger (Ky.), in Blasingame vs. Insurance 
Co. (75 Cal., 633), and in Insurance Co. vs. Crunk (91 Tenn. 376). 
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In the Texas case the policy contained the following provisions:— 


(1) This company shall not be liable for any loss or damage by fire caused 
by means of hurricane. (2) If the building shall fall, except as the result of 
fire, allinsurance of this company on it or its contents shall immediately 
cease and determine. 

The fire occurred during or immediately following a severe hurri- 
cane, which at least partially blew the house down, and there was 
evidence tending strongly to show that the fire had its origin in the 
breaking of a lamp by falling timbers. The court held: “The pro- 
visions of the policy above noticed are exceptions to the general 
liability assumed by appellant, and the petition should have averred 
that the fire did not occur from one of the excepted causes. This 
was necessary to show a cause of action, for the company did not 
insure against loss resulting from a fire caused by a hurricane, nor 
were its policies binding at all for a loss caused by fire occurring 
after the fall of the house, unless the fall was caused by fire.” 

In the Kentucky case the policy contained this clause :— 

This company shall not be liable under this policy for loss and damage if 
the building herein described, or any part thereof, fall, except as the result of 
fire. 

The jury were instructed that defendant was not liable for any 
loss or damage, if the building fell, unless the fall was the result of 
fire, and that: “The burden is upon the defendant to show by the 
evidence that the building, or such part thereof as fell, * * * 
did not fall as the result of the fire; and, unless the jury believe 
from the evidence that the said building, or such part thereof as 
fell, did not fall as the result of the fire, they should find for the 
plaintiffs.” 

These instructions were approved by the appellate court. 

In the California case the policy provided that the company should 
not be liable for 

Loss caused by the fall of any building insured, or containing property in- 
sured, by this policy, or by fire ensuing therefrom. 

The complainant alleged that all the property was totally destroyed 
by fire, but it was not alleged that the loss was not caused by any 
of the excepted causes. The complaint was demurred to on the 
ground that it contained no such allegation, and the demurrer was 
overruled. On appeal the supreme court sustained the judgment 
overruling the demurrer, saying: ‘“ One seeking to recover on an 
insurance policy must aver the loss, and show that it occurred by 
reason of a peril insured against; but he need not aver the perform- 
ance of conditions subsequent, nor negative prohibited acts, nor 
deny that the loss occurred from tne excepted risks.” 
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In the Tennessee case the policy provided that :— 


If the building, or any part thereof, fall, except as the result of fire, all 
insurance by this policy on such building or its contents shall immediately 
cease. 

The defendant demurred on the ground that there was no aver- 
ment in the declaration that the building insured, or any part 
thereof, did not fall except as the result of fire. The demurrer was 
overruled, and the supreme court, affirming such decision, says: “ It 
is not necessary that it should have averred the performance or 
nonperformance of conditions subsequent, nor to have negatived 
prohibited acts or excepted risks.” 

The burden of proof has been held to rest upon the defendant 
under other similar clauses of fire policies; i. e. clauses restricting 
in some way the liability of the insurer. So, where it was provided 
that the policy should be void in the event of the insured effecting 
additional insurance (Clark vs. Insurance Co., 9 Gray, 148; Russell 
vs. Insurance Co., 84 Iowa, 93); also where it is provided that the 
policy should be void if the property was allowed to remain vacant 
beyond a limited time (Bittinger vs. Insurance Co., 24 Fed., 549); 
where there was a provision that the policy was executed by the 
agent and delivered to the insured upon the condition that it should 
not become effective until it was approved by the home office 
(Young vs. Insurance Co., 59 Conn., 41); and where it was provided 
that the company should not be liable to make good any loss or 
damage by fire which might happen or take place by means of any 
invasion, insurrection, etc. (Insurance Co. vs. Reynolds, 32 Grat., 
613). A clause to the effect that the insurer should not be answer- 
able for loss by fire which should happen by any explosion is re- 
ferred to in two cases cited by defendant (Hayward vs. Insurance 
Co., 7 Bosw., 385, 2 Abb., Dec., 349, and St. John vs. Insurance Co., 
1 Duer, 371,11 N. Y., 516), as “an exception to the general language 
of the previous clause, by which they promise to make gcod such 
loss or damage as shall be occasioned by fire.” But the point here 
raised was not before the court. It was conceded in both cases that 
the fire was the result of an explosion, and the word “exception ” 
is used in the opinions, evidently, not in its technical sense, as con- 
trasted with “ conditions,” but as a convenient way of expressing the 
fact that the insured under such a policy would not be liable for all 
losses by fire. This seems clearly indicated by the sentence from 
11 N. Y., 518: “ Hence a loss occasioned by invasion, insurrection, 
riot, and the like has usually been found excepted in such policies; 
and although in this, and perhaps in policies generally, the excep- 
tion in this respect is in terms of losses by fire, the clatse would be 
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equally definite and intelligible if those words were omitted in the 
clause stating the exception.” 

The academic distinction between an exception and a proviso is 
thus stated in Bouvier’s Law Dictionary: “ An exception exempts 
absolutely from the operation of an engagement or an enactment; a 
proviso defeats their operation conditionally. An exception takes 
out of an engagement or enactment something which would other- 
wise be part of the subject-matter of it; a proviso avoids them by 
way of defeasance or excuse.” 

It may not be always easy to apply this distinction in practice 
(witness the conflicting decisions supra), but no especial help to the 
solution of the problem is to be derived from cases holding, as do 
some of those cited on the brief, that, when the insurance is against 
“perils of the sea,” the burden is upon the insured to show that such 
perils caused the loss; or that, where insurers engage to be respon- 
sible for partial loss only if it amounts to 5 per cent, or the ship be 
stranded, the insurer must show loss to the specified percentage, or 
that the ship was stranded; nor that, under bills of lading providing 
that the carrier should not be liable for loss by fire while in transit, 
plaintiff, if he seeks to recover for a fire resulting from the carrier’s 
nevligence, must show that negligence affirmatively; nor that under 
a policy insuring against injuries effected through external, violent, 
and accidental means the burden is upon the plaintiff to show from 
all the evidence that the death was caused by external, violent, 
and accidental means: Baker vs. Insurance Co., 12 Gray, 603; Pad- 
dock vs. Insurance Co., 104 Mass., 521; Insurance Co. vs. Shaw, 2 
Dill. 14, Fed. Cas. No. 14,366; The Neptune, 6 Blatchf. 193, Fed. 
Cas. No. 10,118; Whitworth vs. Railway Co., 87 N. Y., 413; Kaiser 
vs. Latimer, 9 App. Div., 37; Claflin vs. Meyer, 75 N. Y., 260; Lamb 
vs. Railroad Co., 46 N. Y., 271; Insurance Co. vs. McConkey, 127 
U.S., 661. 

A pertinent case cited on the brief of plaintiff in error is Sohier 
vs. Insurance Co., 11 Allen, 336. The policy in that case insured 
Sohier, in the language of the opinion :— 

Against loss or damage by fire to the amount of $2,500 on his brick and slate 
building known as the ‘‘ National Theater,” situate on Portland Street, Boston, 
Mass. This policy not to cover any loss or damage by fire which may originate in 
the theater proper. 

Some provisos against liability for loss by fire which happens 
by invasion, riot, and the like are in a later part of the policy. The 
clause in italics is written in the policy, the rest of the parts quoted 
being printed. 

The opinion proceeds (the italics infra being our own): “ The first 
question raised by the bill of exceptions is whether the burden of 
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proof was on the plaintiff to show a loss by fire which did not origi- 
nate in the theater proper. This depends upon the construction 
given to the clause; ‘This policy not to cover any loss or damage 
by fire which may originate in the theater proper.’ If that clause 
can be regarded as a provis’,—that is, a stipulation added to the prin- 
cipal contract, to avoid the defendant's promise by way of defeasance or 
excuse,—then it is for the defendants to plead it in defense, and 
support it by evidence, but if, on the other hand, an exception, so 
that the promise is only to perform what remains after the part ex- 
cepted is taken away, then the plaintiff must negative the exception 
to establish a cause of action. It is not always easy to determine 
to which class—whether of provisos or exceptions—a particular 
stipulation belongs; and (his one is certainly very near the line. But, 
after careful consideration, the court are of the opinion that this 
was an exception to the subject of the contract, and that it put the 
burden of proof on the plaintiff. ‘The qualification of the contract 
to which the parties agreed is not inserted with any technical for- 
mality or precision. But it is found between the statement of what is 
insured and the promise to pay in case of loss, in close connection with, 
and qualification of, the description of the subject-matter of the insurance, 
The provisos are set forth in a different part of the instrument. It thus 
seems to be a direct limitation of the risk against which insurance 
is effected. The difference would only be a formal one if, instead 
of the phraseology actually used, the language of the policy had 
been, ‘do insure against loss or damage by fire not originating in 
the theater proper.’ It would illustrate the operation of the phrase 
in question, and show its effect as an exception, if we suppose it ap- 
plied to the building insured. If the clause in the policy had been, 
‘This policy not to cover any loss or damage by fire to the part of 
the building used as a theater proper, * * * this would mani- 
festly have been an exception from the subject-matter of the insur- 
ance. And it is in like manner an exception to the risks taken by 
defendants, when, in the same part of the policy in which they insure the 
risk of fire, and in the same connection, they state, in substance, that it 
is only fire which does not originate in the theater proper against 
which they insure.” 

A similar question has been before the courts in actions upon 
policies of life-insurance, where the contract sued upon contained 
a clause that it was to be void if insured died of a disease induced 
or aggravated by intemperance, or was to be null and void if he 
should die in, or in consequence of, a duel, or in violation of the 
laws of any nation, State, or province; or, where the clause read, 
“The self-destruction of the person [insured], whether voluntary 
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or involuntary, and whether he be sane or insane at the time, is not 
a risk assumed by the company in the contract.” In each of these 
cases it was held that the clause contained a condition, and that it 
was for defendant to show its breach by a fair preponderance of 
proof: Van Valkenburg vs. Insurance Co., 70 N. Y., 605; Murray vs. 
Insurance Co., 85 N. Y., 236; Goldschmidt vs. Insurance Co., 110 
N. Y., 628. And a similar rule of construction has been applied in 
cases of accident insurance, where the contract provided that the 
insurance should not extend to cover accidental injuries or death 
caused by fighting or voluntary exposure to unnecessary danger, 
nor while the insured was under the influence of intoxicating 
drinks. See Jones vs. Association (lowa), where the court says: 
“Not one of these conditions was to happen prior to the time the 
contract between the assured and the company should become 
binding. * * * The situation then is this: That there was a 
valid contract of insurance when the policy issued, but it might 
thereafter, upon the happening of some of these conditions, cease 
to be enforceable. * * * They were each and all matters of 
defense available to the defendant, but, not constituting a part of 
the plaintiff’s case, the burden did not rest upon him either to plead 
or prove them in the first instance.” 

And in Coburn vs. Insurance Co., 145 Mass., 226, where there 
was a similar ruling, the court uses this language: “Stipulations 
added to a principal contract, which are intended to avoid the de- 
fendant’s promise by way of defeasance or excuse, must be pleaded 
in defense, and must be sustained by evidence. They are in the 
nature of provisos. Exceptions which leave the defendant liable 
to perform that which remains after the part excepted is taken 
away are to be negatived.” 

Some remarks of the court in Freeman vs. Insurance Co. (144 
Mass., 572) are most pertinent to the case at bar. The policy 
insured against bodily injuries 

Effected through external, violent, and accidental means, within the intent 
and meaning of this contract, and the conditions hereunto annexed. 

After the principal clause followed five provisos and eight con- 
ditions. The second proviso was:— 

Provided, always, that this policy is issued and accepted subject to all the 
provisions herein contained or referred to. 

The third proviso was:— 

That this insurance shall not extend to any bodily injury * * * when in- 
jury may have happened in consequence of voluntary exposure to unnecessary 
danger. 

The first condition was: “The party insured is required to use all 
due diligence for personal safety,” etc. The last condition provided: 
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The provisions and conditions aforesaid, and a strict compliance therewith 
during the continuance of this policy, are conditions precedent to the making 
of this contract. 


The question presented on appeal was whether the burden of 
proof was on the plaintiff to show that the insured used “all due 
diligence for personal safety and protection.” The court says: 
“ The rule of pleading in declaring upon a contract which contains 
an exception, or a proviso, or acondition is stated in Com. vs. Hart 
(11 Cush., 130, 134), as follows: ‘If such an instrument contains in 
it, first, a general clause, and afterwards a separate and distinct 
clause, which has the effect of taking out of the general clause 
something that would otherwise be included in it, a party relying 
upon the general clause in pleading may set out that clause only, 
without noticing the separate and distinct clause which operates as 
an exception; but, if the exception itself be incorporated in the 
general clause, then the party relying upon it must, in pleading, 
state it, together with the exception.’ It is a general rule of the 
law of evidence that it is necessary for a party to prove the sub- 
stance of facts which he is required affirmatively to aver in his 
pleading. It is true that the policy in the case at bar only insures 
against bodily injuries effected by the means described ‘ within the 
intent and meaning of this contract, and the conditions hereunto 
annexed,’ but this does not change the nature of the conditions. 
The condition we are considering is essentially an executory stipu- 
lation in the form of a condition that Murray shall use all due dili- 
gence for his personal safety and protection, and it is the breach of 
this condition by Murray which the defendant sets up as a defense. 
We are not aware that it has ever been held that the introduction 
of the words we have quoted, or other similar words, into the prin- 
cipal clause of a policy of insurance, incorporates into this clause 
the conditions of the policy, within the meaning of the rule of 
pleading we have stated; and in some of the decisions, where it has 
been held that the defendant must plead, or that the burden of 
proof is on him to show, that a representation was false, or that a 
stipulation contained in a condition had not been complied with, the 
policy contained these or similar words in the principal clause. In 
an action upon a policy which contains many provisos and conditions 
there is a practical wisdom which courts have recognized in com- 
pelling the insurance company to allege and prove the want of com- 
pliance with any particular proviso or condition on which it relies.” 

Examined in the light of these authorities, the clause providing 
what shall happen in the event of a fall is not difficult of construc- 
tion. It is not in that part of the policy which insures the risk, 
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nor “in close connection with and qualification of the description 
of the subject-matter of the insurance,” but is placed with the other 
provisos, in a different part of the instrument. The mere location 
of the clause is, of course, not controlling, but it has been consid- 
ered as of some weight in several of the cases cited supra. Nor is 
it to be construed as if it were removed from its position among the 
provisos, and incorporated with the clause descriptive of the 
subject-matter, by the mere use of the words, “except as herein- 
after provided.” To give these words such an effect would be to 
incorporate with the descriptive clause all the provisos as to loss 
caused directly or indirectly by riot or invasion, or by neglect of 
the insured, or by explosion or lightning, or where there has been 
other insurance (not notified to company), or where manufacturing 
is carried on after 10 p. m., or the building stands vacant, etc. 
The overwhelming weight of authority, as will be seen from the 
citations supra, is opposed to any such construction. The most im- 
portant element, however, in determining w hethera particular 
clause expresses a condition or an exception is the nature of the 
clause itself. What does this particular clause mean, “If a build- 
ing, or any part thereof, fall, except as the result of fire, all insur- 
ance by this policy on such building or its contents shall immedi- 
ately cease?” Manifestly, it does not merely provide that the 
insurer will not be liable for the particular variety of loss by fire 
which results from a fall. It stipulates for very much more, viz.: 
that the contract, which it is expressly provided shall normally con- 
tinue for a year, shall, in the event of a fall, absolutely cease and 
determine, so that, if a fall shall take place which in no way in- 
jures the property insured, and it be thereafter destroyed by fire 
happening otherwise than by fall or from prohibited causes, the 
insurer is nevertheless not liable, because an event has happened 
which, by agreement of the parties, puts an end to the contract 
altogether. It is difficult to see how such a clause can be construed 
otherwise than as a condition subsequent. 

To the further argument that the words in the descriptive clause, 
“while contained in brick building,” etc., made it necessary for the 
plaintiff to show that no fall had destroyed the integrity of the 
building, a sufficient answer is found in the brief of the defendant 
in error. A clause drawn expressly to cover the case of a building 
falling before a fire has been inserted in the contract, and it is to 
be assumed that the whole intention of the parties on that subject 
is expressed in such clause. 

The circumstances that the complainant alleged that the “fire 
did not happen by * * * reason of any of the causes excepted 

Vou. XXVII.—26. 
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by the terms of the policy” did not change the situation in any 
way. Unnecessary allegations in a complaint need not be proved: 
Murray vs. Insurance Co., 85 N. Y., 239. 

It is next contended by defendant that the court erred in refus- 
ing to charge, as requested, that: ‘The burden upon the whole 
case is upon the plaintiff to establish by a preponderance of evi- 
dence that the damage sustained was caused by fire, for this is the 
only risk it was insured against under the policy; and, if all the 
evidence, when considered together, leaves the jury in doubt as to 
whether the damage was caused by fire or not, their verdict must 
be for the defendant.” 

Manifestly, this is an accurate statement of law, and presumably 
the only reason why the trial judge did not include it in his charge 
was because the question it refers to was completely overshadowed 
by the other and more important one which has just been discussed. 
There seems to have been no conflict of evidence at all on this 
branch of the case. There is no suggestion anywhere in the record 
that the “ damage was not caused by fire.” The opening page of 
the brief filed by plaintiff in error contains this statement: “On 
April 30, 1895, the property insured was damaged and destroyed 
by fire.” The only question in the case was whether the fall pre- 
ceded the fire, thus terminating the contract, or whether it did not. 
There was no contention upon the trial that the agency which de- 
stroyed the property was not the fire. If the jury had been re- 
quired to answer specific questions, and if they had found, first, that 
the fall did not precede the fire nor result from it, and had found, 
secondly, that the damage was not caused by fire, it would have 
been the duty of the trial judge, upon motion, to set aside such 
finding, since it would be not only against the weight of evidence, 
but wholly unsupported by any testimony in the case. Under 
these circumstances it was clearly unnecessary to instruct the jury 
as to the academic question upon whom there was imposed the 
burden of proving that the damage to the property insured was 
caused by fire. The fact was conclusively proved, and no one 
questions the accuracy of such proof. 

It is next contended that the court erred in refusing to charge 
the jury that: ‘“‘ Even though the jury find that the fire in the build- 
ing preceded the fall, they cannot award the plaintiff any amount 
for loss following the fall, unless they find that the fall was the 
result of fire.” 

The amount of the loss was not disputed upon the proof, nor, ex- 
cept for the suggestion that the fall preceded the fire, and thus 
caused the catastrophe, was there any claim that any part of the 
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damage was caused otherwise than by fire. The court had charged 
the jury that the decision of the case “turns upon your conclusion 
as to a single issue of fact;”’ that “the suit was brought to recover 
a loss which the plaintiff alleges it sustained by the burning of its 
stock of goods,” etc.; that “the plaintiff alleges that on the night 
of April 29, 1895, while this policy was in force, a fire occurred, in 
consequence of which its stock of merchandise was nearly wholly 
destroyed; that “according to the theory of the plaintiff,—and 
there seems to be no dispute about this upon the evidence,—the 
loss which the plaintiff is entitled to recover, if it is entitled to re- 
cover at all, isthe sum of $7,744.77, with interest,” etc.; that the 
“simple issue, therefore, for your consideration is that which is 
presented by this defense: Did the building fall as a result of fire, 
or did the fall precede the fire?” These parts of the charge were 
not excepted to, and, having thus substantially covered the point 
now presented as the proof left it, the trial judge was under no 
obligation to instruct again upon the same point in the precise 
language of the request. 

The next group of assignments of error raises the question as to 
the propriety of allowing one of the witnesses, a civil engineer, and 
expert in heavy construction work, to read excerpts from scientific 
books when giving his testimony. The general proposition that 
scientific books are not to be read in evidence is a familiar one, and 
many citations from text writers and reported cases are found in 
the brief of the plaintiff in error. Nearly all the reported cases 
deal with medical works, and most excellent reasons for the appli- 
cation of the general rule in such cases may be found therein. 
But the rule is not of universal application. It would be a reproach 
to the administration of the law if it were so. Records of observa- 
tions are undoubtedly secondary evidence, but, if all such records 
were excluded from the sources of knowledge available to a court 
of justice, it would frequently find itself unable to obtain informa- 
tion which was open to every individual in the community. It has 
been held repeatedly that standard life and annuity tables, showing 
at any age the probable duration of life, are competent evidence 
(Railroad Co. vs. Putnam, 118 U.S., 554), and yet these tables show 
merely the deductions from records of past transactions, when 
neither the record of the transactions nor the individual who has 
worked out the deductions is called to testify to the accuracy of his 
work, or to the conditions under which it was performed. So, too, 
almanacs, astronomical calculations, tables of logarithms, interest 
tables, weather reports, tables of the rise and fall of the tide, have 
been admitted in evidence. In an opinion approving of the admis- 
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sion of market reports, upon which the commercial world relies, is 
found the following pertinent suggestions of Judge Cooley: “As a 
matter of fact, such reports, which are based upon a general sur- 
vey of the whole market, and are constantly received and acted 
upon by dealers, are far more satisfactory and reliable than indi- 
vidual entries, or individual sales or inquiries; and courts would 
justly be the subject of ridicule if they should deliberately shut 
their eyes to the sources of information which the rest of the world 
relies upon, and demand evidence of a less certain and satisfactory 
character:” Sisson vs. Railroad Co., 14 Mich., 497. 

The particular excerpts. complained of in the case at bar are 
these: Certain reports of the United States department of agricul- 
ture, prepared under the direction of the chief of the division of 
forestry, contain tables which comprise the results of over 2,000 
tests by the United States government of the crushing strength of 
different kinds of timber, prepared expressly to increase the knowl- 
edge of timbers grown in this country, for the benefit of merchants 
and dealers and builders and engineers. The report is a recog- 
nized authority in the engineer’s profession. From the tables the 
witness read the “results of investigation on long-leaf pine,” which 
was the kind of timber in the posts the cause of whose giving way 
was the subject of dispute. The next book produced was Kent's 
Mechanical Engineer’s Pocketbook,—the last edition of 1896,— 
which, it is not disputed, is a recognized authority. “Every 
mechanical engineer,” says the witness, “has it on his shelf.” 
From a table in this book, giving the crushing strength of timber, 
the witness read a statement of such strength, per square inch, of 
the kind of pine uf which the posts were made. The third book is 
Johnson’s Strains in Frame Structures, also concededly a recog- 
nized authority. It contained similar tables, and a similar excerpt 
was read. That information of great value is obtained by multi- 
plying such tests and tabulating the results is surely self-evident. 
Under the rule contended for, that valuable information would be 
available for the use of a court of justice so long as the men who 
made the tests and prepared the tabulations were living and pro- 
ducible, but after their death or disappearance the information 
they had gathered would be lost to the court, although available 
for every one else in the community, and relied upon by engineers 
and builders whenever a new structure is in process of erection. 
Upon the precise point here presented the diligence of counsel has 
not succeeded in discovering a single authority. We feel, there- 
fore, no hesitancy in so modifying the general rule as to hold that, 
where the scientific work containing them is concededly recognized 
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as a standard authority by the profession, statistics of mechanical 
experiments and tabulations of the results thereof may be read in 
evidence by an expert witness in support of his professional opinion 
when such statistics and tabulations are generally relied upon by 
experts in the particular field of the mechanic arts with which such 
statistics and tabulations are concerned. 

It is further assigned as error that two witnesses (Bowman and 
Stanton) called by the plaintiff were allowed to state their opinions 
as to whether the fall preceded the fire or the fire preceded the fall. 
It is not objected that the witnesses were not experts, and precisely 
similar questions had been put by defendant to its own witnesses. 
It appeared, however, that neither Bowman nor Stanton saw the 
ruins until long after the fire, and defendant insists that their opin- 
ions were, therefore, incompetent. This does not necessarily follow. 
Although the ruins had been pretty well cleaned up, there were 
plenty of timber and columns lying down in the bottom, and it is 
safe to say that the indications afforded by the condition of the col- 
umns had much to do with the formation of an opinion. The lapse 
of time may have rendered the opinion of but little value, but on so 
much of the testimony as the record contains we are not prepared 
to say that the trial judge should have excluded it altogether. 

The only remaining exceptions are to the refusal of the trial 
judge to allow defendant’s witnesses, Cashman and Freel, to express 
an opinion as to “how long a fire would burn in the building be- 
fore the posts would be weakened,” and as to “what time would 
elapse before fire and smoke would appear.” The hypothetical 
question intended to elicit this information contained, so far as the 
record shows, no indication as to whereabouts in the building the 
fire broke out. It is manifest that this is an important—probably 
the most important—element in the hypothesis, and, without it, any 
opinion, expert or other, would be mere wild guesswork. The trial 
judge correctly excluded it. 

The judgment of the circuit court is affirmed. 
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The purchaser under a foreclosure sale is not a sole and unconditional owner 
until the sale has been confirmed by the court. 


An agent authorized to contract for insurance, fill in and issue blank policies 
and receive the premiums, is a general agent whose knowledge of the 
nature of insured’s interest will estop the company from setting up a pro- 
vision that no agent can waive the provisions of the policy, and any in- 
terest less than sole ownership must be indorsed. 


Where the whole purchase price of a foreclosure sale has not been paid, and 
the attorneys of the mortgagee obtain an order from the court for a re- 
sale at the risk of the purchaser, they have an insurable interest. 


A promise by the authorized agent to the mortgagee to regard the loss as 
total and send a check for the amount, made after an investigation of the 
facts, is a waiver of proofs if so intended. A special agent sent to inves- 
tigate the loss, who undertakes to advise the local agent as to proofs,and 
how payment will be made,has apparent authority to waive proofs of loss. 


G. Morris Bonn and E. P. Keecu, Jr., for Appellant. 
Ricu & Bryan, for Appellees. 
Pace, J. 

This is an action on a policy of insurance issued by the appellant, 
insuring the property of one Frank W. Draper against loss by fire. 
The policy was issued to Draper, and on the 2d day of October, 
1894, at the request of Draper, by proper indorsement, the loss was 
made payable to the appellees “ as their interest may appear.” The 
property insured was a two-story frame building on a lot situate in 
the town of Centerville. The whole property, prior to the accrual 
of Draper’s title, had belonged to a Mrs. Sparks, who held a policy 
of insurance on the house, issued by the appellant. This policy 
was canceled on the 10th of January, 1893,—the same day on which 
the policy sued on in this case was issued. In September, 1892, 
the appellant, as attorneys, in a mortgage from Mrs. Sparks to Eliza 
Wilkinson, sold the lot and improvements to Draper. The sale was 
reported to the court, and ratified nisi on the 27th of September. 
Draper complied with the terms of sale by making a cash payment 
of $732.55, and executing, with sureties, and delivering to the ap- 
pellees, two notes, for $597.76 and $565.73, respectively, and there- 
upon entered into the possession of the property. One of the ap- 
pellees then demanded of Draper that he should insure the house 
and transfer the policy to them, and it was in pursuance of this that 


* Decision rendered, June 23, 1897. 





1898. | Hartford Fire Ins. Co. vs. Keating et al. 407 


the policy was issued, and the loss afterwards made payable to the 
appellees as attorneys. It was issued by Frank Keating, who was 
then the agent of the company, intrusted by it with the possession 
of blank policies, authorized to sign and issue them, receive the 
premiums and account for them, and moreover, was the company’s 
only agent in Centerville. It is admitted that when the policy was 
issued he was fully cognizant of the character of Draper’s title, the 
nature of the appellees’ interest in the matter, and the understand- 
ing between Draper and the appellees under and by which the in- 
surance was applied for. Keating, besides being the agent of the 
company, was also a clerk in the law office of the appellees, and as 
such had drawn all the papers connected with the sale of the prop- 
erty, except the order of final ratification, and therefore knew all the 
facts and circumstances of thecase. In October, 1893, he ceased to be 
the agent of the company, and Thomas J. Keating, Jr., was appointed 
in hisstead. A small fire having injured the property in January, 1894, 
the company paid in February the loss on account thereof to Draper. 
Shortly after this the appellees ascertained that in consequence of 
a neglect of Frank Keating the policy had not been transferred to 
them, as it was agreed should be done. Accordingly they took 
steps to have this effected, and or the 2d October, 1894, the indorse- 
ment was made on the policy by Thomas J. Keating, Jr., the agent, 
and by him on the same day forwarded to the company, who re- 
ceived it on the 5th of October. At that time this agent knew the 
exact state of Draper’s title, and of the interest of the appellees, but 
did not notify the company further than appeared in the policy and 
his daily report, neither of which make mention of any incumbrance. 
Subsequently, Draper havirg made default in the payment of his 
notes, the appellees, on the 3d of December, obtained a final order 
for a resale of the property at his risk; but before a sale was had, 
on the 5th of January, the building was totally destroyed by fire. 
Upon this state of facts the appellant contends (1) that Draper’s in- 
terest was “other than unconditional and sole ownership,” and 
therefore the policy, by its terms, is void; and (2) that the appellees 
had no insurable interest in the property. 

The policy contains the condition that, “if the interest of the in- 
sured be other than unconditional and sole ownership,” it shall be 
void, “‘ unless otherwise provided by agreement indorsed” thereon 
or added thereto. This is a part of the contract of insurance. It is 
binding on both parties, and must be construed by the same rule as 
other contracts. ‘The court must give to the language used its 
just sense, and search for the precise meaning, and one requisite to 
give due and fair effect to the contract, without adopting either the 
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rule of a rigid or of an indulgent construction:” Insurance Co. vs. 
Kelly, 32 Md., 446. In the case just cited this court has stated the 
general purpose for the insertion of conditions like the one now 
under consideration in insurance policies. It is there said, “They 
were doubtless originally directed against wagering policies, and 
were intended to protect underwriters from paying losses to those 
who in fact had not sustained them, who really had nothing at haz- 
ard,and whose interest, therefore, was that the event should happen.” 
The nature and extent of the interest of the insured are matters 
largely influential with underwriters in taking or rejecting risks and 
estimating premiums, and for that reason any condition respecting 
them in the contract 1s material, and must be construed so as to 
effectuate the purposes of the parties. But, while this must be 
done, the law assumes that the parties understood the words they 
have used; and therefore, unless there are potential reasons to the 
contrary, they are bound by the legitimate and usual meaning of the 
phrases they employ. Now, it must be observed that it is not title, 
but interest, that is spoken of in the-clause. Title and interest are 
entirely different things. It was undoubtedly competent for the 
parties to have contracted as to the title, as was done in Wineland 
vs. Insurance Co. 53 Md., 283; but in this case they have chosen 
to limit the provisions of the clause to the condition of the interest, 
either legal or equitable. The question, therefore, presented to us 
now is, was the interest (legal cr equitable) of Draper “uncondi- 

- tional and sole?” As to the meaning of these words when used in 
the present connection, there seems to be a concurrence of author- 
ity. To be “unconditional and sole,” the interest. must be com- 
pletely vested in the assured, not contingent or conditional, nor for 
years or life only, nor in common, but of such a nature that the in- 
sured must sustain the entire loss if the property is destroyed; and 
this is so whether the title is legal or equitable: Insurance Co. vs. 
Dunham, 117 Pa. St., 475; Insurance Co. vs. Dougherty, 102 Pa. St., 
572; Rumsey vs. Insurance Co., 17 Blatchf., 529; Dupreau vs. Insur- 
ance Co., 76 Mich., 615; Insurance Co. vs. Tyler, 16 Wend., 396; 
Oshkosh Gaslight Co. vs. Germania Fire Ins. Co., 71 Wis., 455; In- 
surance Co. vs. Kelly, 32 Md., 421; Insurance Co. vs. Beck, 43 Md., 
358; Insurance Co. vs. Weaver, 70 Md., 540. 

We have been referred to cases where it is held that when the in- 
sured is in possession under a contract of purchase, and the legal 
title has not passed by a conveyance, the ownership is not uncondi- 
tional until the purchase money has been wholly paid: Insurance 
Co. vs. Curry, 13 Bush, 312. But it may be doubted whether such 
cases are in line with the current of authority. But we are not con- 
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cerned, however, with that question now; for at the time the policy 
was issued Draper was not in the position of a purchaser, but that 
of a bidder only fer the property. His offer of purchase had not 
then been ratified by the court, and until it was the contract was 
not complete, and his interest in the property was dependent upon 
the subsequent action of the court. Prior to the final ratification 
his interest was only an inchoate right: Lannay vs. Wilson, 30 Md., 
551. The effect of final ratification, it is true, was retroactive, so 
that he became invested with the title from the day of the sale; but 
at the time the policy was issued his interest was entirely condi- 
tional, depending as it did upon the final order of the court. 

The appellees, however, insist that the appellant is estopped from 
setting up this defense, because their agents knew all the facts both 
at the time the policy was issued and when the indorsement was 
made to the appellees. The policy was issued through Frank Keat- 
ing, and, from all the evidence before us, we think he must be re- 
garded, while so acting, as the agent of the company. The proof 
shows that he was supplied with policies in blank, was authorized 
to issue them, signed them, and delivered them to the parties who 
desired insurance, received the premiums, and accounted for them 
to the company. Such authority constituted him a general agent of 
the company, within the territory assigned him, in the matter of 
soliciting and accepting risks and agreeing upon the terms and 
contract of insurance: Insurance Co. vs. Ruckman, 127 IIl., 372; 
Insurance Co. vs. Wilkinson, 13 Wall., 222;2 Wood, Ins., § 409; Cone 
vs. Insurance Co., 60 N. Y., 619; Hotchkiss vs. Insurance Co., 5 Hun., 
9. If such an agent has knowledge of the facts at the time he issues 
the policy, the company will be estopped from relying upon them 
as a cause of forfeiture. This principle is well sustained by au- 
thority. It rests upon considerations of common honesty that an 
insurer with full knowledge of the facts, or chargeable with such 
knowledge, shall not enter into a contract of insurance, receive the 
premiums thereon, and then be permitted to set up those facts to 
evade the liabilities the contract imposes on him. Nor does the 
clause providing that 

No officer, agent, or other representative of this company shall have power 
to waive any provision or condition of this policy except such as by the terms 
of this policy may be indorsed hereon or added hereto, etc., 
affect the question. It does not apply to the making of the 
contract, but to the provisions of the contract itself after it has gone 
into effect, so as to prevent agents from modifying the terms of the 
policy after it has been issued. The general doctrine is well stated 
in Wood vs. Insurance Co., 149 N. Y., 384. The court then said: 
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“That the general agents of an insurance company may waive 
stipulations and provisions contained in the policy with respect to 
the conditions upon which it shall have inception and go into op- 
eration as a contract between the parties, by delivering it, with 
knowledge of all the facts, and receiving the premiums, has long 
been settled. It is so obviously just that a party to a written con- 
tract should be precluded from defeating it by asserting conditions 
and stipulations contained in it which would prevent its inception, 
and which he knew at the time he delivered it and accepted the 
benefits were contravened by the actual facts, that any statement 
upon which the rule rests is no longer necessary. The restrictions 
inserted in the contract upon the power of the agent to waive any 
condition, unless done in a particular manner, cannot be deemed to 
apply to those conditions which relate to the inception of the con- 
tract, when it appears that the agent has delivered it and received 
the premium with full knowledge of the actual situation:” Insur- 
ance Co. vs. Ruchman, 127 Il., 364; Franklin Fire Ins. Co. vs. Chi- 
cago Ice Co., 36 Md., 102; Insurance Co. vs. Gusdorf, 43 Md. 
514; Insurance Co. vs. Mahone, 21 Wall, 152; Insurance Co. vs. 
Wilkinson, 13 Wall., 222; Insurance Co. vs. Gillett, 54 Md., 218. 
There is no evidence in the cause that tends to prove that Frank 
Keating was the agent of the appellees, in any respect, touching the 
matter of insurance. It is clear, however, that at the time the pol- 
icy was issued he was fully informed of the state of Draper's title, 
and that the policy was desired to cover also the interest of the ap- 
pellees: It follows from what precedes that we find no error in the 
rejection of the appellant’s fourth and fifth prayers. 

The second and third prayers of the defendant raise a question 
as to whether the appellees had an insurable interest in the prop- 
erty. The contract of insurance being one of indemnity, the in- 
sured must have such an interest in the property as that its destruc- 
tion will result in pecuniary loss to him. But it is not necessary 
that he shall have a title, provided his interest, whatever it may be, 
is such that it would be impaired or injured by its destruction: In- 
surance Co. vs. Coates, 14 Md., 297. Nor is it requisite that the 
interest be personal, if the insured has an interest in the property, 
as agent, trustee, etc., or holds such relation to the property that its 
destruction will involve pecuniary loss to him or to those for whom 
he acts. For this reason it has been held that an administrator, 
where the personalty was insufficient to pay the debts, had an insur- 
able interest in the real estate: Clinton vs. Insurance Co., 45 N. Y., 
454. And so of a judgment creditor (Rohrback vs. Insurance Co., 
62 N. Y., 47), and of a surety responsible for a mortgage debt 
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(Insurance Co. vs. Thompson, 95 U. S., 547). In the case at bar the 
assignment is to the appellees, “attorneys, as their interest may 
appear; ” that is, the indemnity secured by the policy shall extend 
to and include such interest in the property as the appellees might 
hold as attorneys. When the assignment was made the sale had 
been reported and finally ratified. At the time of the fire, a 
large part of the purchase money being then unpaid, the attorneys 
had obtained from the court an order for a resale at the risk of 
Draper. It is not difficult to perceive how the attorneys, for them- 
selves and those whom they represented, were interested in the 
property to the full extent of the unpaid purchase money, and how 
its destruction would affect them. These remarks dispose of the 
appellant’s second and third prayers, which were properly rejected. 

It is further contended that there can be no recovery because of 
the failure of the appellees to furnish the proofs of loss within 60 
days after the fire. The policy provides this shall be done unless 
the time is extended in writing, and, further, that the loss shall not 
be payable until 60 days after the proofs of loss have been received 
by the company. It was argued on the part of the appellees that 
“the sole penalty,” under the terms of the policy, of a failure to 
promptly file proofs of loss, is to suspend the right of action until 
such proofs are filed. There are some authorities that seem to sus- 
tain this contention. The general doctrine, however (and without 
deciding how far it is applicable to a policy like the one in this case), 
maintained by the great weight of authority and by our decisions, 
is that conditions like this form parts of the contract of insurance, 
and are binding on both parties, and must be complied with: In- 
surance Co. vs. Evans, 9 Md., 13; Insurance Co. vs. Doll, 35 Md., 89; 
2 Wood, Ins., § 439 et seq. But all the authorities agree that this 
condition may be waived, either expressly, or by acts and conduct 
of the insurer himself, or of his agent, having real or apparent au- 
thority, and the waiver may be inferred from such acts and conduct 
as are inconsistent with an intention to insist upon a strict perform- 
ance: Rokes vs. Insurance Co., 51 Md., 512. And the reason for 
this rule obviously is that an insurer whose conduct is such as to in- 
duce the insured to rest under a well-founded belief that strict per- 
formance of such a condition will not be insisted on, cannot in 
good faith afterwards set it up as a bar to a recovery. If, therefore, 
there was such conduct of the appellant or of its agent (with com- 
petent authority) as induced the appellees reasonably to believe 
that proofs of loss would not be demanded, and they did so believe, 
and by reason thereof they failed to make and file them with the 
company within the prescribed time, it would offend every principle 
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of natural justice to permit the insurer to take advantage of it: 2 
Wood, Ins., § 470 et seq., and authorities there cited, especially the 
case of Ripley vs. Insurance Co., 30 N. Y., 136; Insurance Co. vs, 
Kinnier, 28 Grat., 88; Little vs. Insurance Co., 123 Mass., 380; East- 
ern R. Co. vs. Relief Fire Ins. Co., 105 Mass., 570. The proof 
shows that shortly after the fire Catanach, a special agent of the 
appellant, went to Centerville to view the ruins of the property and 
investigate all the circumstances attending the loss. While there 
he had a conversation with Thomas J. Keating, one of the appellees. 
After some general talk about the fire the latter said to him, “When 
you send the money for the loss of this property, I want you to send 
us a separate check for our interest in the matter.” Catanach re- 
plied, “ No; I cannot do that.” Keating asked, ‘“‘ What will you do?” 
The reply was, “Send a joint check to you gentlemen, as attor- 
neys, and to Mr. Draper.” Keating then explained to him that he 
was afraid he would have trouble with Draper about getting him 
to sign a joint check. Later on, Keating, Jr., the agent, wrote to 
Catanach that Draper was inquiring about-his loss, and he (the 
agent) simply tells him it is “in the hands of the company.” And 
two days later, on the 20th of February, he again writes to Cata- 
nach, this time to say: “The attorneys for the mortgagee in the 
Draper matter have requested me to write and ask you to send a 
proof of loss, so that they could make it out and get Draper to 
make oath to it. I told them that you usually attended to the 
making out of the proof, but that I would write you about it.” On 
the 23d February, 1895, Catanach replies. He writes:— 

Inasmuch as we have notice of attachment proceedings at Baltimore in re- 
gard to this loss, it is important that great care should be exercised in the 
matter on this account. While I have at times made up proofs of loss, it is 
not customary to dv so,and in all cases of litigation I decline to do so or allow 
the agent to take any part in furnishing or making up proofs of loss ; but, 
that no obstacle may be thrown in the way of the assured, 
he directs the agent to inform him where printed blanks can 
be had, etc. There was evidence tending to show that the request 
for “the proof of loss to be made out” was made by Palmer 
Keating, who did not have charge of the business, and had no know!l- 
edge of the previous conversations of Catanach with his brother 
Thomas, who testified that after his conversation with Catanach he 
did not think it was necessary to file proofs of loss, but that after- 
wards he had done so, because he thought it would do no harm, 
and Catanach had desired it to be done. In the first prayer of the 
appellees the jury were required to find, as one of the conditions 
of the right of the plaintiffs to recover, that after the fire “ Cata- 
nach went to Centerville, examined into the circumstances of said 
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fire and the value of said dwelling, and that after having done 
so had a conversation with Thomas J. Keating, one of the plaintiffs, 
in which he stated that the dwelling was a total loss, and, in answer 
to a request of the said plaintiff that the check for the plain- 
tiffs’ interest in said loss should be payable to the plaintiffs’ order, 
stated that the said check could not be made payable to the plaintiffs’ 
order,but would be made payable to the order of Frank W. Draper and 
the plaintiffs jointly; and further find that from such conversation 
the said plaintiffs believed that the defendant’s agent had waived 
formal proofs of loss, and that the said Catanach did intend thereby 
to waive such proofs of loss,” etc. Now, if Catanach stated to the 
appellees that he would send a joint check, it was a recognition of 
the liability of the company, and wholly inconsistent with an inten- 
tion to contest the piaintiffs’ right of recovery. And if the jury 
found the appellee so understood it, and Catanach so intended it, 
and the acts of the plaintiffs were thereby influenced by it, the legal 
conclusion of the court that the facts so put to the jury constituted 
a waiver was entirely warranted. In reply to the objection that 
there is no proof of Catanach’s power or authority to waive this 
condition, all we have to say is that it was at least within the scope 
of his apparent authority. He was a special agent of the company, 
sent by it to view the ruins, investigate the loss, and find out as 
much about it as he could. Mr. Keating, the agent, when asked 
about the policy and when it will be paid, consults Mr. Catanach, 
who replies authoritaiively in his letter of 23d of February. And when 
finally proofs of loss are made they pass to Mr. Bond, an agent, 
who testified he sent them to Catanach, and the matter wus then 
turned over to him for such action as he should see proper in the 
premises. These facts, we think, clearly show that he held the 
actual, or at least the apparent, authority to examine into and ad- 
just the circumstances of the loss and the liability of the company. 
We think the defendant’s seventh, ninth, tenth, and eleventh pray- 
ers ought not to have been granted. The defendant’s sixth prayer 
was properly rejected because there was no evidence of a change 
in the title or possession: Insurance Co. vs. Kelly, supra. Of the 
defendant’s eight prayer it is only necessary to say that there is no 
condition in the policy against incumbrances: Bowman vs. Insur- 
ance Co.,'40 Md., 620. 

There were other points raised and discussed at the argument, 
but, inasmuch as what has been said practically disposes of all the 
questions in the case, we will not prolong this opinion by adverting 
to them. We find no error in any of the rulings of the court, and 
the judgment will therefore be affirmed. Judgment affirmed. 





Supreme Court of Pennsylvania. 


SUPREME COURT OF PENNSYLVANIA. 


SMITH 
vs. 


METROPOLITAN LIFE INS. CO.* 


When the evidence is conflicting the question of health is for the jury. 


The insured stated in his application that he had not had disease of the heart, 
that he had had typhoid fever about four months before, from which he 
had recovered, which was the last time he had been confined by illness, 
and that he was attended by Dr. D., and that he had not consulted any 
other physician. The evidence of Dr. D. was that he had a weak, dilated 
heart, which was incurable, which was confirmed by Dr. D.’s partner as to 
the heart’s condition. Another physician testified to indications pre- 
viously of a slight paralysis. The insured’s medical examiner and some 
of his acquaintances testified to his sound health. His brother testified 


that the other physician had attended him simply for a heat prostration 
of a few hours. 


Held, That the court could not, as a matter of law, say that his representa- 
tions regarding his heart were untrue, or that there was a material con- 
cealment regarding the attendance of the physicians. 


GarrHer & Woops and Jenninas & Wasson, for Appellant. 
MoorerEap & Heap, for Appellee. 
McCutium, J. 

On the 30th of April, 1894, the defendant company issued a 
policy of insurance, in the sum of $1,000, on the life of Henry J. 
Smith, who died on the 5th of September, 1896. The insurer now 
refuses to pay the insurance money on two grounds: (1) The in- 
sured was not in sound health “ upon the date of the policy;” and 
(2) his answers to certain questions contained in his application for 
insurance were untrue. The first ground on which payment is re- 
sisted is sufficient, if established by competent evidence, to bar a 
recovery; and so is the second ground, if the answers complained of, 
although made in good faith by the applicant, relate to some matter 
material to the risk. “Statements made by an applicant for life 
insurance, which are incorrect and untrue, will not avoid the policy, 
if they are immaterial to the risk, and are made in good faith and 
in the belief that they are true:’ Hermany vs. Association, 151 
Pa. St., 17; Act June 23, 1885 (P. L. 134). In the case now under 
consideration there is a positive conflict in the evidence respecting 
the health of the insured at the time of the issuance of the policy 
on his life. It is conceded that he had a serious illness in October 


* Decision rendered, Jan. 3, 1898, The facts sufficiently appear in the syllabus.—ED, 
Ins. L. J. 
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and November, 1893, which lasted about seven weeks, and that dur- 
ing that time Dr. D. H. Donnelly was the physician in charge of his 
case. Donnelly testified that he then had “a dilated, weak heart,” 
and when asked if he had it the 30th of April, 1894, he replied: 
“Why, certainly; that continued all the time. He never got well 
of that. Nobody can cure that.” Dr. Casey, who was the junior 
partner of Dr. Donnelly, was not called as a witness, but he made a 
written statement which indicates that he occasionally visited the 
patient, in the absence of his senior, and thought he had “ neuras- 
thenia and a weak heart.” Dr. Thomas testified that he became 
acquainted with the deceased during his residence in Millerstown, 
Butler County, and that he was called on the 8th of April, 1893, to 
attend him; that from his examination of bim he thought “there 
was a slight paralysis on one side;” that he made no note of the oc- 
currence; and that he depended entirely upon his memory for his 
account of it. The witnesses to whose testimony we have referred 
are the witnesses relied on by the defendant company to establish 
its contention that the deceased was not in sound health when the 
policy was issued. It will be noticed that Dr. Donnelly, who was 
the only physician employed by him after his removal to Latrobe, 
never intimated to him, or to any person dependent upon him, or 
interested in his welfare, that the condition of his heart disabled 
him from carrying on the business in which he wasengaged. Surely, 
if it was clear to his medical attendant that his disability was such 
as to preclude violent exertion, and the carrying or lifting of heavy 
louds, he should and probably would, have been advised of it. Be 
this as it may, there is direct evidence in the case which negatives 
Dr. Donnelly’s view of the nature and cause of his illness in Octo- 
ber, 1893. Dr. McConaughy, who was the company’s medical ex- 
aminer for several years, and on whose examination the policy was 
issued, reported to his employer that the applicant had no “ inter- 
mittence or irregularity or undue strength or weakness in heart 
action,” but that his chances of life appeared to be first class. This 
report was sustained by his testimony, in which he explained the 
nature and extent of his examination, and that as to the condition 
of the heart and lungs, it was thorough. In addition to and in line 
with the testimony of McConaughy, several witnesses who were ac- 
quainted with the deceased and his capacity for labor testified that 
he appeared to be a strong and healthy man. Surely, therefore, 
the question whether he was in sound health when he made his ap- 
plication for insurance was for the jury, upon the evidence in the 
case: Dietz vs. Insurance Co., 168 Pa. St., 504; Schwartz vs. Insur- 
ance Co., 5 Pa. Super. Ct., 285; McGraw vs. Insurance Co., Id., 488. 
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Did the court err in not holding, as matter of law, that the policy 
was forfeited by the answers complained of? Certainly it was not 
for the court to say, upon the evidence we have referred to, that the 
assured had a dilated and weak heart when the policy was issued, 
or his statement that Donnelly attended him for typhoid fever in 
the fall of 1893 was untrue. This appears to have been the only 
serious illness he had previous to the issuance of the policy, and 
the evidence shows that he and his wife and neighbors understood 
it as he stated it, and supposed that he was treated accordingly. 
Did his answers to the seventh question in the application impose 
on the court the duty, under the circumstances, of declaring the 
policy forfeited? Certainly not, if the answers were made in good 
faith, and related to an immaterial matter. “The questions of ma- 
teriality and good faith are ordinarily questions of fact, and there- 
fore for the jury:” Hermany vs. Association, supra. Whether there 
was bad faith or materiality in the omission to mention Drs. Casey 
and Thomas in the answer to the seventh question was, in our opin- 
ion, a matter to be determined by the jury upon the evidence. We 
have already seen what relation Dr. Casey sustained to the case, 
which was admittedly in charge of Dr. Donnelly. At the occur- 
rence of April 8, 1893, F. P. Smith, a brother of the deceased, was 
present, and he testified that the latter complained of the heat, and 
of being dizzy, but that he was up and about the house half an 
hour afterwards. He also testified that he asked Dr. Thomas the 
next day what was the matter with his brother the day before, and 
he was told “it was a rush of blood to the head.” Dr. Thomas tes- 
tified that the deceased was about town a day or two after the oc- 
currence. It may be noted also that neither Donnelly nor Casey 
said anything about the deceased having had paralysis until two 
years or more after the policy was issued. The case was carefully 
and correctly tried in the court below, aud the defendant. company 
has no reason to complain of the result. The assignments are 
therefore overruled. Judgment affirmed. 





Fischer vs. London & Lancashire Fire Ins. Co. 


UNITED STATES CIRCUIT COURT. 


D. KENTUCKY. 


FISCHER 
vs. 


LONDON & LANCASHIRE FIRE INS. CO.* 


The policy provided that it should be void if, any usage or custom of trade or 
manufacture to the contrary, gasoline was kept, used, or allowed on the 
premises; and no agent could waive the provision except by indorsement. 

Held, That knowledge of the agent who issued the policy and of the Local 
Board of Underwriters, that the insured was accustomed from time to 
time, according to custom, of bringing small quantities of gasoline to his 
store to show the workings of gasoline stoves which he sold, was not a 
waiver of the policy provision. 


Joun Barret and Mason Barret, for Plaintiff. 
A. E. Wittson and Morris B. Girrorp, fur Defendant. 


Barr, D. J. 
This is a suit on a policy of insurance issued by the defendant to 


the complainant on a stock of goods located in the City of Louis- 
ville, for one year, from the 7th October, 1895, to the 7th October, 
1896. <A total loss is alleged of the stock of goods, and the suit is 
for the recovery of $3,000, the entire insurance. The policy cov- 
ered the following property :-— 


On stock of merchandise, principally hardware and cutlery, stoves and 
tinware, and materials used in his business, contained in frame, metal-roof 
building, occupied by assured as dealer in above described goods, with privi- 
lege to manufacture tinware by hand power, and upper floors occupied and 
known as ‘Highland Hall,” and situate No. 1,627 Baxter Avenue, Louis- 
ville, Ky. 


And among other provisions in the policy is this:— 


This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has, or shall hereafter 
make or procure, any other contract of insurance, whether valid or not, on 
property covered in whole or in part by this policy; or if the subject of in- 
surance be personal property, and be or become incumbered by a chattel 
mortgage; or if (any usage or custom of trade or manufacture to the con- 
trary notwithstanding) there be kept, used, or allowed, on the above-described 
premises, benzine, benzole, dynamite, ether, fireworks, gasoline, Greek fire, 
gunpowder, exceeding twenty-five pounds in quantity, naphtha, nitroglyce- 
rin, or other explosives, phosphorus, or petroleum, or any of its products, of 
greater inflammability than kerosene oil of the United States standard (which 
last may be used for lights and kept for sale, according to law, but in quan- 


* Decision rendered, Jan. 20, 1897. 
VoL. XXVII.—27. 
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tities not exceeding five barrels, provided it be drawn and lamps filled by 
daylight, at a distance not less than ten feet from artificial light). 


And another provision of the policy is this :— 


This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, or conditions as 
may be indorsed hereon or added hereto; and no officer, agent or other repre- 
sentative of this company shall have power to waive any provision or con- 
dition of this policy, except such as, by the terms of this policy, may be the 
subject of agreement indorsed hereon or added hereto; and, as to such pro- 
visions and conditions, no officer, agent, or representative shall have such 
power, or be deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto, nor 
shall any privilege or permission affecting the insurance under this policy 
exist or be claimed by the insured unless so written or attached. 

In the original petition the plaintiff has alleged, among other 
things: ‘ That no illuminating gas or vapor was generated in the 
said described building or adjacent thereto for use therein; that 
there was not kept, used, nor allowed, on said premises, benzine, 
benzole, dynamite, ether, fireworks, gasoline, Greek fire, gunpowder, 
exceeding twenty-five pounds in quantity, naphtha, nitroglycerin, or 
phosphorus, or petroleum, or any of its products of greater inflam- 
mability than kerosene oil of the United States standard.” 

The defendant, in its answer, denied ,“ that there was not kept, 
used, or allowed, on the said described premises, gasoline; ” and, in 
an amended answer, defendant says: “In addition to keeping, 
using, and allowing gasoline on said premises, did keep, use, and 
allow on said premises, in close and hazardous proximity to said 
gasoline, large quantities of turpentine and kerosene oil, whereby 
the hazard under said policy was increased, and the said property 
was greatly endangered by tire; and it says that it was not provided 
by agreement indorsed on the said policy, or added to it, that there 
should or could be kept, used, or allowed turpentine or kerosene 
oil, or either of them, in close proximity to gasoline, nor did the 
defendant in any manner consent or assent thereto; nor had this 
defendant notice or knowledge or information that gasoline was 
kept, used, or allowed on said premises, or that turpentine was 
kept, used, or allowed, or kerosene oii was kept close by in said 
hazardous position to the gasoline on said premises.” 

In the reply, the plaintiff denied “that it was expressly stipu- 
lated in said policy that the entire policy, unless otherwise provided, 
indorsed on it, or added to it, should be void if the insured should 
permit to be kept, used, or allowed, on said premises, gasoline; and 
denies that the plaintiff did, without the knowledge or consent of 
the defendant or its agent or agents, or at all, keep use, or allow, or 
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permit to be kept, used, or allowed, on said premises, large quan- 
tities of gasoline, in violation of any provision or stipulation or con- 
dition of said policy of insurance sued on, or at all.” 

By amended reply, the plaintiff alleges as follows: “Denies that 
he ever kept, used, or allowed gasoline in the premises insured in 
the policy herein sued on, except in very small quantities, which 
was used as follows, namely: Plaintiff, like most other dealers in 
stoves and tinware, kept for sale in his said store stoves using gaso- 
line as fuel; and it is customary, usual and necessary, as well known 
to defendant and its agents at the time, for dealers in stoves and 
tinware to keep and sell stoves using gasoline as a fuel in their stock, 
and to explain and exhibit the operation of such stoves by a stove 
consuming gasoline used for that purpose, and for that purpose to 
bring in from the place where a.small quantity of gasoline was kept, 
which was not in or on the premises insured, a small quantity of 
gasoline for that purpose; and that N. H. Rehkopf, the general 
agent of defendant, who issued the policy herein sued on to plain- 
tiff, and who took the application therefor, came to said store to 
take the application, was a customary and frequent visitor to said 
store, before the said policy was issued to plaintiff, and personally 
knew of the custom of plaintiff and other dealers in stoves and tin- 
ware, dealing in such stoves, using gasoline, and exhibiting and ex- 
plaining such stoves, by the use of a small quantity of gasoline, to 
purchasers. Plaintiff, for further reply, states that the defendant, 
the London & Lancashire Fire Ins. Co., of Liverpool, England, is a 
member, or its agents are members, of the Board of Underwriters, 
of Louisville, Kentucky, a tire-insurance association formed for the 
purpose of supervising fire-insurance rates, risks, etc.; and that 
said Board of Undegwriters and its agents were, in that regard and 
for that purpose, the agents of the defendant; and that said Board 
of Underwriters and agents employed by it for the defendant and 
other companies associated in said Board of Underwriters did, both 
before and after the issue of the policy herein sued on by defend- 
ant to plaintiff, inspect and examine the property of plaintiff insured 
in the policy herein sued on, and the premises on which the small 
quantity of gasoline aforesaid was kept at times; and that the de- 
fendant did, through said agents and inspectors of the Board of 
Underwriters, know and was well acquainted with the custom of 
plaintiff in keeping such stoves consuming gasoline in stock for sale, 
and exhibiting the same, and in keeping small quantities of gasoline 
in a shed not part of the insured premises, at a great distance, to wit, 
fifty feet, therefrom; and the plaintiff deniesthat he ever kept, used, or 
allowed, on the premises mentioned in the policy of insurance herein 
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sued on, large quantities or any quantity of gasoline, except the 
temporary use of the same, according to the custom of all dealers in 
stoves consuming gasoline, as hereinbefore expressly set forth, and 
denies that he kept or allowed on said premises kerosene oil except- 
ing as allowed by the policy.” 


This amended reply is demurred to, and that is the question now 
submitted. It will be observed from this statement that the de- 
fense made is a violation of the provision in regard to the use of 
gasoline and other oils that are prohibited, and that the reply seeks 
to set up an estoppel by knowledge and conduct against this plea. 
There is no allegation here that the use of gasoline was the cause of 
the fire, or in any way brought it about; so that the simple ques- 
tion presented is whether the knowledge of the general agent of the 
fact of the assured using gasoline in the manner set out, and the 
further fact that the Board of Underwriters, of Louisville, of which 
the defendant company was a member, had knowledge of the fact 
that the assured used, on the premises, gasoline as described, both 
before and after the issuing of the policy, is sufficient to make an 
estoppel or a waiver. 

We think the principles announced by the supreme court in the 
case of Imperial Fire Ins. Co. vs. Coos Co. (151 U. S., 462), are de- 
cisive of this demurrer. In that case the terms and conditions of 
the policy were that :— 

This policy shall be void and of no effect if, without notice to the company 
and permission therefor indorsed hereon, * * * the premises shall be 
used or occupied so as to increase the risk, * * * or if mechanics are em- 
ployed in building, altering, or repairing premises named herein, except in 
dwelling houses, where not exceeding five days in one year are allowed for 
repairs. . 

It appeared that the plaintiff, without the written consent of the 
defendant, and without its knowledge, employed carpenters and 
brick masons, and reconstructed and enlarged the vault, and also 
the foundations were reconstructed and enlarged to correspond with 
the enlargement of the vault. The time in which the mechanics 
were employed was five or six weeks, but that was before the fire, 
and the fire was not caused by anything that was done by the me- 
chanics or in the construction that was made, and this was claimed 
to have avoided the policy under its terms. The supreme court de- 
cided that the policy was avoided, and in the opinion (page 462, 
151 U.S.), among other things, said: ‘‘ Contracts of insurance are 
contracts of indemnity upon the terms and conditions specified in 
the policy or policies embodying the agreement of the parties. For 
a comparatively small consideration, the insurer undertakes to guar- 
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anty the insured against loss or damage, upon the terms or condi- 
tions agreed upon, and upon no other; and, when called upon to 
pay in case of loss, the insurer therefore may justly insist upon the 
fulfillment of these terms. If the insured cannot bring himself 
within the conditions of the policy, he is not entitled to recover for 
the loss. The terms of the policy constitute the measure 6f the 
insurer’s liability, and, in order to recover, the assured must show 
himself within those terms; and, if it appears that the contract has 
been terminated by the violation on the part of the assured of its 
conditions, then there can be no right of recovery. The compli- 
ance of the assured with the terms of the contract is a condition 
precedent to the right of recovery. Ifthe assured has violated or 
failed to perform the conditions of the contract, and such violation 
or want of performance has not been waived by the insurer, then 
the assured cannot recover. It is immaterial to consider the rea- 
sons for the conditions or provisions on which the contract is made 
to terminate, or any other provision of the policy which has been 
accepted and agreed upon. It is enough that the parties have 
made certain terms conditions on which their contract shall continue 
or terminate. The courts may not make a contract for the parties. 
Their function and duty consist simply in enforcing and carrying 
out the one actually made.” See, also, Lozano vs. Insurance Co., 
78 Fed., 278; Insurance Co. vs. Gunther, 116 U. S., 113. 

The knowledge of Rehkopf, the general agent, of the custom of 
merchants in the matter of using and having on the premises gaso- 
line, and the fact that he knew at the time of issuing and delivering 
the policy that the plaintiff had been in the habit of using gasoline 
in that way, cannot have any effect either as an estoppel or a waiver, 
since the terms of the policy are that, “ notwithstanding any usage 
or custom of trade or manufacture,” they should not use gasoline, 
etc.; nor does the allegation of the reply that the Board of Under- 
writers, of Louisville, Ky., had knowledge, both before and after the 
issuing and delivering of the policy, of this custom or habit of the 
plaintiff, have the effect either of an estoppel or to waive this pro- 
vision of the policy, since the language of the policy in express 
terms required any modification or change in the terms of the policy 
to be in writing, even though the Board of Underwriters, of Louis- 
ville, be considered either the special or general agent of the de- 
fendant company. Its knowledge of what the assured was doing— 
of the general custom—could not have the effect of either a waiver 
or of an estoppel. 

In West End Hotel & Land Co. vs. American Fire Ins. Co. of 
New York, reported in 74 Fed., 117, 118, the court say: ‘The 
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counsel of plaintiff further insisted that as the defendant, under 
the terms of the policy, had the right to cancel the contract for any 
unauthorized or unapproved act on the part of the plaintiff, honesty 
and fair dealing required the defendant to promptly cancel the pol- 
icy, and return part of the premium to the extent of the relieved 
risk; ‘and, as this was not done, the plaintiff has reasonable grounds 
for supposing that defendant acquiesced in the introduction of gaso- 
line fixtures within the laundry building; and plaintiff was thus in- 
duced to believe that no further effort was necessary to ratify the 
insurance in the uncanceled policy, or to obtain other insurance on 
the premises. As soon as gasoline was kept and used upon the in- 
sured premises without the consent or approval of the defendant, 
the policy was avoided by the express terms of the contract of the 
parties; and the defendant was under no legal or moral obligation 
to formally cancel the policy, and return part of the premium. The 
risk had for a time been incurred, and the policy had been avoided, 
by the voluntary and illegal act of plaintiff. The defendant did 
nothing to induce the commission of such illegal act, but, on the 
contrary, had expressly provided how such act of forfeiture could 
have been prevented. Upon the most liberal construction and ap- 
plication of the principles of honesty, justice and fair dealing, I 
cannot conceive of any phase of this case that would entitle the 
plaintiff, which paid $50 as premium for an ordinary risk, to recover 
$2,500 for the loss of property occasioned by the voluntary breach 
of its plain and express promissory warranty, without any fault on 
the part of the defendant, and without the payment of premium tor 
an extra-hazardous risk.” 

We conclude, therefore, that the allegations of the reply asamended 
do not make out a case of waiving this obligation of the policy, nor 
do they estop the defendant from pleading it. 

The demurrer should be sustained, and it is so ordered. 





Phenix Ins. Co. vs. Minner. 


SUPREME COURT OF ARKANSAS. 


PHENIX INS. CoO. 
vs. 
MINNER.* 


Where, according to the testimony of insurer and of adjuster, the insured was 
told that the company would not pay the full amount, and that the in- 
surer could defeat the claim because insured had burned the property, 
but that the insured must furnish proofs as required, it was error to charge 
as a matter of law that the proofs had been waived. The question was 
for the jury. 


Statement of facts by Huaues, J. 

The appellee, Ira A. B. Minner, brought this suit in the Randolph 
Circuit Court against the appellant, the Phoenix Insurance Company, 
on a fire insurance policy issued by the appellant to him on the 23d 
of September, 1893, insuring the appellee for one year from 
that date against loss by fire and lighting on certain property, to 
the amount of $1,620, apportioned as follows: Dwelling, $1,000; 
household furniture, $200; parlor melodeon, $50; sewing machine, 
$20; barn, $200; and farm produce, $150. The amended complaint 
of plaintiff alleges that the defendant company issued to plaintiff a 
policy for the sum of $1,620 on the above-described property; that, 
while the policy was in full force and effect, the said dwelling, of the 
value of $1,000, household furniture, of the value of $200, and sew- 
ing machine, of the value of $20, were wholly destroyed by fire, 
which occurred without plaintiffs fault or negligence; that due no- 
tice of loss was given as required by the policy; and that the plain- 
tiff is damaged by said loss as above set forth in the sum of $1,220, 
which the defendant refuses to pay. Plaintiff makes the policy a 
part of his amended complaint. The answer of appellant admits 
that it issued the policy to plaintiff as alleged, subject to the terms, 
conditions, agreements, and representations contained in said policy 
and the application made by the plaintiff for insurance; the applica- 
tion being made a part of the answer. The answer denies that the 
property was destroyed without the knowledge, fault, or negligence 
of the plaintiff, denies that notice and proof of said loss were given 
by plaintiff as required, and alleges that it never waived such notice 
or proof of loss, and denies that appellee is damaged as alleged. As 
a further defense, defendant alleges that plaintiff made false and 
fraudulent statements in his application for insurance, which were 


* Decision rendered, Jan. 15. 1898. 
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unknown to it, and which induced it to issue the policy (the said 
false and fraudulent representations are particularly set out in the 
answer, of which the application is made a part); that the truthful- 
ness of the representations in the application was made a warranty, 
and it was agreed in the policy that any false representations in the 
application should render the policy void. The evidence having 
been introduced, the defendant asked the following instructions: 
(2) The jury are instructed that if they find from the evidence 
that, by the terms of the contract of insurance sued upon, the plain- 
tiff was required to furnish or submit to the defendant proofs of his 
loss, in a certain prescribed manner, before the loss would become 
payable, then, in that event, it would devolve on the plaintiff to 
show, before he can recover, either that he did furnish proofs in 
manner required, or that the defendant company waived the same, 
by agent properly authorized. Andif you should find from the evi- 
dence that no proofs of loss were submitted, as required by the 
terms of the policy, prior to the institution of this suit, and should 
further find that the defendant company never waived such proofs, 
then you will find for the defendant.” The court refused to give the 
said instruction as asked, to which ruling of the court the defendant 
at the time excepted. The court thereupon modified the said sec- 
ond instruction, and gave it as modified, as follows: “The jury are 
instructed that if they find from the evidence that, by the terms of 
the contract of insurance here sued upon, the plaintiff was required 
to furnish or submit to the defendant company proofs of loss, in a 
certain prescribed manner, before the loss would become payable, 
then and in that event it would devolve on the plaintiff to show, be- 
fore he can recover, either that he did furnish proofs in the manner 
required, or that the defendant company waived same, by agent 
having proper authority. And if you should find from the evidence 
that no proofs of loss were submitted, as required by the terms of 
the policy prior to the institution of this suit, and should further 
find that the defendant company never waived such proofs, then you 
will find for the defendant. But if you find that the defendant com- 
pany refused to pay the loss upon the ground that the plaintiff made 
false or untrue representations in his application for the policy sued 
on, or was guilty of burning his house, you will be authorized to find 
that the defendant waived the proofs of loss.” To the giving of 
which second instruction, as modified, the defendant at the time ex- 
cepted, and had his exceptions noted of record. The court, on iis 
own motion, gave the following instruction: “ You are instructed 
that if you find for the plaintiff in this cause, and find that among 
other property insured was certain houses or real estate, and should 
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find that the same was totally destroyed, then and in such event the 
amount of your finding as to that would be the amount for which 
same was insured, as, in a case of total destruction, it would be a 
liquidated demand for the amount for which it was insured.” The 
jury returned a verdict for the plaintiff on August 2, 1895, and as- 
sessed his damages at $1,177. Judgment was entered accordingly 
for plaintiff. On the same day the defendant filed its motion for a 
new trial, and asked that the ‘verdict be set aside on account of 
modification of the second instruction, ete. 


J. M. Moore and W. B. Surru, for Appellant. 
P. H. Crensuaw, for Appellee. 


Huaugs, J. (after stating the facts.) 

As this cause must be remanded on account of error in modifying 
the second instruction asked by the defendant, we will say nothing 
about the evidence, save what in our judgment is necessary to a 
proper understanding of the opinion of the court. ; 

One of the conditions precedent to the right of recovery of loss by 
fire, according to provisions in the policy, is as follows: “In case of 
loss the assured shall give this company immediate notice thereof at 
its branch office in Cincinnati, Ohio, and within sixty days thereof, 
under oath, to its office aforesaid, a particular account of said loss, 
setting forth the date and circumstances of the same, the title and 
octy pation of the property, and shall furnish an itemized statement 
of tle building or buildings, by some reliable builder; and, if re- 
quired, gaid proofs shall be signed by two disinterested neighbors, 
and by the nearest magistrate, certifying their belief that the state- 
ments are true, and that assured has, without fraud, sustained the 
loss as set forth in said proofs; and until the proofs required herein 
are made the loss shall not be payable.” This requirement is im- 
perative, and must be complied with, unless it was waived by the 
insurance company. Was there a waiver of proofs of loss? In 
Beatty vs. Insurance Co. (66 Pa. St., 17), Judge Sharswood said: 
“Now, to constitute a waiver, there should be shown some official 
act or declaration by the company, during the currency of the time, 
dispensing with it,—something from which the assured might reason- 
ably infer that the underwriters did not mean to insist upon it. As 
is remarked by the present chief justice, this never occurs unless in- 
tended, or when the act relied on ought, in equity, to estop the 
party from denying it.” This isa correct statement of what is re- 
quired to constitute a waiver. Let us apply it to the evidence in 
this case in reference to a waiver, and the instruction of the court 
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adverted to. It is well to remark here that the denial of all liability 
by aninsurance company is waiver of proof of loss; for the law does 
not require a vain thing, and if the company does not intend to pay 
in any event, and denies all liability, proof of loss could avail noth- 
ing: Insurance Co. vs. Gibson, 58 Ark., 494. The evidence in re- 
gard to waiver of proof of loss is as follows: Ira A. B. Minner (the 
insured), among other things, testified as follows: “I went to Black 
Rock to see Mr. Irby, the company’s agent, and told him what was 
lost and what was saved. Irby made out a statement, and sent it 
to the company. Cline, the adjuster for the company, came, and 
examined where the building had stood, and told me he had figured 
the loss to $750, and would pay me that sum on compromise. I told 
him I would not take that amount, as I lost more than the amount 
covered by the policy. He then said he would not pay the full 
amount. Afterwards my wife and I went to Pocahontas, and, in the 
presence of Waddell, had a talk with Cline. He again offered me 
$750, and said, if I brought suit against them, he could defeat me, 
as I had misrepresented the value of the property in my application, 
and had guilty knowledge of thefire. He said I burned my house.” 
Defendant read in evidence the deposition of Walter Cline, in sub- 
stance as follows: “Iam special agent and adjuster for Phoenix In- 
surance Company. I was authorized by the insurance company to 
adjust the loss of I. A.B. Minner. I instructed Mivner to furnish 
the company proofs of loss, and establish his claim, if he had any, in 
accordance with the terms and conditions of his policy. Neither 
the company nor myself ever received from Minner proofs of loss, 
or other papers pertaining to same. I never waived proofs of loss, 
but, to the contrary, instructed Minner to furnish same.” Now, it 
seems to us that the court below, by the modification of the second 
instruction, failed to submit the question of waiver to the jury, but 
told the jury that if they found that the defendant company refused 
to pay the loss upon the ground that the plaintiff made false or un- 
true representations in his application for the policy sued on, or was 
guilty of burning his house, they would be authorized to find that 
the defendant waived proofs of loss. This was error in this case, for 
there was evidence tending to show that at the time the appellee 
was told by the agent, Cline, that he had made false representations, 
and that he had burned his house, that he would not pay the full 
amount of the policy, and that he could defeat him in an action at 
law. Cline also told him that he must furnish the company proofs 
of loss, and establish his claim, if he had any, in accordance with 
the terms and conditions of his policy. ‘“An unqualified refusal to 
pay, based upon facts within the company’s knowledge, and made 
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under such circumstances as to justify the insured in believing that 
the rendition of proofs would be a vain act, and that they would not 
be examined, has, we believe, always been considered equivalent to 
an express agreement of waiver: Boyd vs. Insurance Co., 70 Iowa, 
329. In the case of Land Co. vs. Doll (35 Md., 101), the preliminary 
proof offered by appellee was clearly defective. Indeed, it was not 
contended that it was such, in all respects, as was required by the 
eighth condition of the policy. But it was insisted that all defects 
had been waived, and the following letter was relied on as having 
that effect, to wit:— 

Baltimore, July 8, 1869. L. Z. Doll, Esq.—Dear Sir: The proofs of loss fur- 
nished by you to this company are wholly unsatisfactory, as to the amount of 
the claim, even if the company be responsible at all. The company, however, 
denies any responsibility, by reason of material representations as to title and 
property being untrue, and for other reasons. With a reservation of all ob- 
jections to your recovering in any form, and without waiving any of the 
rights of the company under the policy, we leave you to pursue such a course 
as you may deem expedient. Respectfully, Wm. Shannon, Sec. 

The court, in its opinion, said: “ There is no doubt of the general 
proposition that, if the refusal to pay the loss or to acknowledge 
liability by the insurers be placed on other and distinct grounds 
than the insufficient and defective proof furnished, a waiver of such 
proof will be implied. But in this case we do not comprehend how 
such waiver can be implied from the letter of the secretary of the 
company, when it expressly informed the appellee that the proofs 
of loss furnished by him were wholly unsatisfactory, as to the 
amount of his claim, and while the company denied all responsi- 
bility, by reasons of misrepresentations as to title and property, it 
reserved all objections to appellee’s right to recover in any form, 
and, without waiving any rights under the policy, it left the appellee 
to pursue such course as he should deem expedient. The terms of 
this letter seem to have been taken from that sent by the insurance 
company to the insured in the case of Edwards vs. Insurance Co. 
(3 Gill, 176), in reference to which, as implying a waiver, the court 
of appeals said that it repelled every presumption of any waiver on 
the part of the company, and was an explicit warning and annuncia- 
tion to the insured that they designed to waive nothing, and that, 
on the trial of any action which he might institute against them, he 
must come prepared to prove everything which, according to the 
terms and conditions of the policy, it was necessary to prove to en- 
title him to recover. The same may be said of the letter in this 
case, and that all ground for implying waiver is expressly excluded 
by the guarded terms employed. The court was therefore in error 
in supposing that the letter of the 8th of July, 1869, effected a 
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waiver of the prescribed preliminary proofs of loss.” See, also, 
Davis vs. Insurance Co., 8 R. 1, 277. For the error in modifying 
said second instruction, the judgment is reversed, and the cause is 
remanded for a new trial. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


First Circuit. 


TRAVELERS INS. CO. 
vs. 


THE WILD RIVER LUMBER CO.* 


The policy insured a lumber company against loss from liability to any parties 
who should sustain accidental injuries under circumstances which im- 
posed a common-law or statutory liability on the insured. The applica- 
tion provided that it was understood that the insured employed only a 
railroad owned by themselves, and used only for their own lumbering 
purposes. The railroad was used for transporting its lumber, workmen, 
and parties having business with it, or with its store, which supplied the 
workmen. ‘Two commercial travelers came to take orders for its store, 
and by a special arrangement were sent back on its locomotive, paying 
for its use. Through an accident to the locomotive they were ivjured, 
for which the insured became liable. 


Held, That carrying passengers on the locomotive under such circumstances 
was not a fraud on the insurer, and the liability was within the meaning 
of the phrase ‘‘ lumbering purposes.” 


This was an action at law by The Wild River Lumber Company 
against the Travelers Insurance Company to recover upon a policy 
of indemnity insurance. The action was brought in the Supreme 
Judicial Court of the State of Maine, and thence removed into the 
circuit court by the defendant. The case was tried to the court 
without a jury, and judgment given for the plaintiff, to review 
which defendant sued out this writ of error. The policy sued on 
insured the plaintiff company “against loss from liability to every 
person who may during the term sustain accidental bodily injuries 
under circumstances which shall impose upon the insured a common- 
law or statutory liability therefor.” The plaintiff company was in- 
corporated under the general law of Maine to do a general lumber 
business, including the cutting, manufacturing, and selling of lum- 
ber, with the necessary incidents of this business. It was not ex- 
pressly authorized to construct and maintain a railroad, but it did 
construct and maintain on its own land a railroad from a junction 


* Decision rendered, Nov. 5, 1897. 
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with the Grand Trunk Railroad to its mills and store, some three 
and a half miles distant. The company owned mills and dwellings 
for its men, in a region not otherwise inhabited, and also a store, 
wherein it kept, and sold to its workmen and agents, their groceries 
and other supplies. The railroad was used in connection with the 
lumber business, primarily for the transportation of lumber, sup- 
plies, etc., and also for the conveyance of its agents and servants, 
and persons having business at the mills and store. In some in- 
stances, fare was charged for the transportation of persons. In No- 
vember, 1894, during the term of the policy, two commercial travel- 
ers, were carried over the railroad to the store, paying fare, for the 
purpose of making sales and procuring orders. Desiring to return 
before the regular train down from the store, they made special 
arrangements with the plaintiffs superintendent for transpor- 
tation to the junction for one dollar each, and they were taken 
in the locomotive. On the way down, the locomotive was thrown 
from the track and overturned, and both travelers severely injured. 
They made claims against the plaintiff for damages, which were ad- 
justed and paid, and the plaintiff then brought this action on the 
policy. The application for the policy sued on contained the fol- 
lowing clause :— 

It is understood that, in the conduct of a portion of their business, the as- 
sured employed a railroad, owned by themselves, and used only for their own 


lumbering purposes; the pay roll being in common with all their methods of 
business, and included therein. 


Jos1an_ H. Drummonp (Josiah H. Drummond, Jr., on brief), fur 
Plaintiff in Error. 

JosepH W. Symonps and Appison E. Herrick (Symonds, Snow & 
Cook and Herrick & Park on brief), for Defendant in Error. 


Brown, D. J. 

Whether the contract of insurance was contained solely in the 
policy, or in the policy and application together, does not appear to 
us a vital question. By the policy the lumber company was insured 
against loss from liability to every person who should, during a 
stated period, 

Sustain accidental bodily injuries under circumstances which shall impose 
upon the insured a common-law or statutory liability therefor. 

Conceding for the purposes of the case, that there should be taken 
from the application, and incorporated into the contract, the follow- 
ing language: “It is understood that in the conduct of a portion of 
their business the assured employ a railroad, owned by themselves, 
and used only for their own lumbering purposes,” and that the con- 
tract insures for accidents upon the railroad only when it is used for 
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lumbering purposes, this limitation or exception does not avail the 
plaintiff inerror. The company’s lumbering operations were carried 
on upon lands owned by it, and it had mills and dwellings for work- 
men, in a region not otherwise inhabited. It also had, in connection 
with its mills and the dwellings mentioned, a shop or store, where 
it kept, and sold to its agents and workmen, such groceries and 
other supplies as were required for such a population as was there 
found. These mills and other buildings were remote from any other 
settlement, and could not be reached by any public road or high- 
way. The company constructed and operated upon its own land, and 
primarily for use in its business, a railway, by the use of which logs 
were transported to the mills, and manufactured lumber from the 
mills to the Grand Trunk Railway, at a point some three and a half 
miles distant. Over the same railroad, needed supplies for opera- 
tions, and stock or merchandise for the shop above mentioned, were 
transported, as there was occasion for so doing. The company’s 
agents and workmen, and persons having business at the mills, or 
with the shop, including insurance agents and commercial runners 
and others, also were carried, from time to time, over said railroad, 
both ways. From some of the persons so carried over its railroad, 
the company demanded and collected pay for the transportation. 
We are of the opinion that the transportation upon the company’s 
private railroad of two commercial travelers, who had come to the 
premises of the lumber company to transact business with the com- 
pany, and to make sales, and to take orders for supplying the shop 
of the lumber company, was a use of the railroad within the scope 
of the company’s “own lumbering purposes.” The fact that the 
travelers paid a sum of money for a special conveyance is immaterial, 
since the railroad was used by them and by the lumber company in 
direct connection with the business of the company. Nor can we 
say that the undertaking of the company or its servants to carry the 
two travelers upon a locomotive was such a fraud upon the insurer 
as to preclude the insured from recovering. The defendant in error 
is a lumbering company, with a railroad for lumbering purposes, 
and its equipment and mode of running its road naturally differ 
from those of a common carrier. As the circumstances are peculiar, 
this court cannot apply to this case common knowledge as to ordi- 
nary train service on ordinary railroads; and the record discloses 
no such finding of facts, bearing upon this question, as to justify us 
in finding error in the rulings thereon by the circuit court. Upon 
the record before us, it appears that the method of conveyance was 
assented to by the passengers and by the company. There is no 
evidence of bad faith, or of wanton and willful disregard of the 
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safety of the travelers. The lumber company, for the improper per- 
formance of its undertaking, became subject to a common-law liabil- 
ity to the injured men, and is entitled to indemnity from its insurer 
by the contract of insurance, even if this contract contains the limit- 
ation for which the plaintiff in error contends. These conclusions 
render it unnecessary to consider other errors assigned, since it 
necessarily follows that they could not have prejudiced the plaintiff 
in error. Judgment of the circuit court affirmed, with interest, and 
the costs of this court for the defendant in error. 


SUPREME COURT OF MINNESOTA. 


LOBDILL 
v8. 


LABORING MEN’S MUT. AID ASS’N, or CHATFIELD, MINN.* 


The defendant insured the plaintiff against loss of time effected through ex- 
ternal, violent, and accidental injuries ‘‘ wholly and continuously dis- 
abling him from transacting any and every kind of business, pertaining 
to his occupation of merchant.” Held: , 

That the evidence justified the jury in finding that he was ‘‘ wholly disabled ” 
within the meaning of the policy. 

Total disability does not mean absolute physical inability to transact any 
kind of business pertaining to the occupation of merchant. It is suffi- 
cient if his injuries were such that common care and prudence required 
him to desist trom transacting any such business in order to effectuate a 
cure. 

Inability to transact some kinds or branches of business pertaining to his oc- 
cupation as merchant would not constitute total disability within the 
meaning of the policy, provided he was able to transact other kinds or 
branches of business pertaining to such occupation. 


But ability to occasionally perform some trivial or unimportant act con- 
nected with some kind of business pertaining to such occupation would 
not render his disability partial, instead of total, provided he was unable 
to substantially, or to some material extent, transact any kind of 
business pertaining to such occupation. 

The fact that he occasionally performed some act connected with his business 
as amerchant would not necessarily prove that he was not totally dis- 
abled within the meaning of the policy. The frequency and nature of 
these acts would ordinarily be for the consideration of the jury in deter- 
mining whether he was totally disabled as above defined. 


C. A. Fosness, McConner & Scuweizer and Burperr Tuayer, for 
Appellant. 
C. D. Atten and Gray & Tuompson, for Respondent. 


* Decision rendered, June 16, 1897. Syllabus by the Court. 
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Mircuett, J. 

The defendant, an accident insurance company, issued its policy 
to plaintiff, whereby it insured him as a merchant by occupation, 
under classification preferred, 

In the sum of $25 per week, against loss of time not exceeding twenty-six 
consecutive weeks, resulting from bodily injuries effected through means 
aforesaid [external, violent, and accidental] wholly and continuously disabling 
said member from transacting any and every kind of business pertaining to the 
occupation above stated. 


Plaintiff alleged that on May 21, 1895, and during the life of the 
policy, he was accidentally thrown from his bicycle, and violently 
thrown forward on his face, thereby dislocating the thumb of his 
right hand, breaking loose some of his teeth, and so injuring or 
jarring his head and neck as to affect his spine and nerves to such 
an extent as to produce severe nervous prostration, by reason of 
which injuries he was wholly and continuously disabled from trans- 
acting any and every kind of business pertaining to his occupation 
as a merchant, for seventeen weeks. The principal contest is as to 
the construction of that part of the policy which we have italicized, 
and particularly of the term “wholly disabled.” Accident insurance 
being of comparatively recent origin, the policies do not seem to 
have acquired any settled form, and the decisions construing them 
are comparatively few, and do not seem to have agreed on any very 
definite meaning to be given to the term “total disability.” Such 
authorities as there are will be found quite fully cited in Bac. Ben. 
Soe., § 501, and in Nibl. Mut. Ben. Soc., § 401, et seq. See, also, 4 
Harv. Law Rev., p. 180. The cases which have placed a construction 
upon the term “total disability ” might seem to be divided into two 
classes, viz.: those which construe it liberally in favor of the in- 
sured, and those which construe it strictly against him. Among 
those of the first class may be cited Hooper vs. Insurance Co., 5 
Hurl. & N., 545, 556; Young vs. Insurance Co., 80 Me., 244; Turner 
vs. Casualty Co. (Mich.); and of the second class, Lyon vs. Assur- 
ance Co., 46 Iowa, 631, aud Saveland vs. Casualty Co., 67 Wis., 174. 
Any apparent conflict in the decisions may, however, be mostly rec- 
onciled in view of differences in the language of the policies, and of 
the different occupations under which the parties were insured. As 
is well said in Wolcott vs. Association (N. Y. Sup.): ‘Total disability 
must, of the necessity of the case, be a relative term, and must de- 
pend largely upon the occupation of the party insured.” One who 
labors with his hands might be so disabled by a severe injury to one 
hand as not to be able to labor at all at his usual occupation, whereas 
a merchant or a professional man might by the same injury bejonly 
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disabled from transacting some kinds of business pertaining to his 
occupation. In policies of this character the aim of the insurer 
usually is to get as large premiums as possible by incurring the least 
possible liability; and, on the other hand, after an accident occurs, 
the usual aim of the insured is to recover the greatest amount of 
indemnity for the least possible injury. All that the courts can do 
is to construe the contract which the parties have made for them- 
selves; but in doing so they should vive it a reasonable construc- 
tion, so as, if possible, to give effect to the purpose for which it was 
made. There are afew propositions applicable to the construction 
of the policy under consideration, which, under the evidence, are 
decisive of this case. The first is that total disability does not 
mean absolute physical inability on part of the insured to transact 
any kind of business pertaining to his occupation. It is sufficient 
if his injuries were of such a character that common care and pru- 
dence required him to desist from the transaction of any such busi- 
ness so long as it was reasonably necessary to effectuate a cure. 
This was a duty which he owed to the insurer as well as to himself: 
Young vs. Insurance Co., supra. The second is that under the par- 
ticular terms of this policy, to wit, “from transacting any and 
every kind of business pertaining to the occupation above stated ” 
(merchant), inability to perform some kinds of business pertaining 
to that occupation would not constitute total disability within the 
meaning of the policy. For example, the occupation of a retail 
country merchant (as plaintiff was) embraces various departments 
or kinds of business, such as keeping the books, making out ac- 
counts,.and settling with customers; waiting on customers, and 
doing up their purchases in packages; also the handling and arrang- 
ing of goods‘in the store. If an injury disabled the insured mer- 
chant from transacting one or more of these branches of the 
business, but left him able to transact others with due regard to his 
health, he would not be totally disabled within the meaning of this 
policy. But fourth, the mere fact that he might be able, with due 
regard to his health, to occasionally perform some single and trivial 
act connected with some kind of business pertaining to his occupa- 
‘tion as a merchant would not render his disability partial instead of 
total, provided he was unable substantially or to some material ex- 
tent to transact any kind of business pertaining to such occupation. 
To illustrate this proposition by reference to the evidence in this 
case, it appears, as we shall assume, that on one or two occasions 
where the plaintiff went into his store when down town for other 
purposes he handed out some small article to a customer, and took 
the change for it. This would not necessarily prove that he was 
Vou. XXVII.—28. 
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able to attend to the business of waiting on customers, and that he 
was not “ wholly disabled” within the meaning of the policy. He 
might be able, on temporary visits to the store, to occasionally per- 
form a trifling act of this nature, and yet be substantially and essen- 
tially unable to transact any kind of business pertaining to his 
occupation of merchant. The frequency and nature of these acts 
would be for the consideration of the jury in determining whether 
he was totally disabled, but would ordinarily be by no means 
conclusive on that question. 

It only remains to apply these principles or rules to the evidence. 
The evidence was, as might be expected, conflicting; but that intro- 
duced on part of the plaintiff reasonably tended to show that the 
dislocation of his thumb was by no means the most serious of his 
injuries; that by his fall he so injured his head and neck as to pro- 
duce severe nervous prostration, which so seriously affected his 
general health and strength as to render him unable to transact, to 
any material or substantial extent, any part of his business as mer- 
chant; that due regard to his health required him to wholly desist 
from attempting to do so, and that he was so advised by his physi- 
cian; that when at home he went down town several times a week 
to receive medical treatment from his physician, and to get shaved; 
that when he did so he would frequently go into his store, and sit 
down for a brief time, but when there took no part or interest in 
the transaction of the business except the trivial acts on two or 
three occasions, already referred to; that upon the advice of his 
physician he went to Chicago, to consult a medical specialist; that 
when he returned, his health not appearing to be improved, his 
family took him off on two occasions on a summer outing; and that 
it was not until the last of September or the first of October that he 
was sufficiently recovered to give any considerable attention to any 
part of his business. This evidence, in our judgment, justified the 
jury in finding that he was, for the full seventeen weeks, wholly dis- 
abled, within the meaning of the policy, from transacting any and 
every kind of business pertaining to his occupation as a merchant. 

The requests to charge referred to in the assignments of error 
were properly refused, for the reason, if no other, that they all as- 
sumed that if the plaintiff on some particular date performed some 
single act connected with his business,—as, for example, handing a 
customer a package of garden seeds, or a dozen of nails,—it neces- 
sarily followed that he was not “wholly disabled” at that date 
within the meaning of the policy. 

In his application for this insurance the plaintiff stated the value 
of his time to be $25 a week. It cropped out on the trial that he 
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held like insurance for like amounts in three other companies. As 
no point was made on the trial but that he was entitled to recover, 
if at all, $25 a week during his total disability on the policy in suit, 
the question of the effect of the other insurance on the amount he 
is entitled to recover is not before us. Order affirmed. 


SUPREME COURT OF ILLINOIS. 


SUPREME COUNCIL ROYAL ARCANUM Er AL. 
v8. 
TRACY.* 


The laws of a benevolent society provided that the beneficiary could be 
changed and a new certificate issued at the direction of the member, 
upon a surrender of the certificate; or if lost, or beyond his control, he 
could surrender in writing, and a new certificate would be issued. The 
member pledged the certificate to his wife for a loan, and afterwards, on 
affidavit that it was lost, secured a new certificate payable to his 
daughters. 


Held, That the wife had an equitable lien which he could not thus divest 
her of. 


H. H. C. Mitter, for Appellant, Supreme Council of Royal 
Arcanum. 

Harry A. Suuzivan, for Appellants, Annie, Elizabeth, and Agnes 
Tracy. 

Merk, Meek & Cocurang, for Appellee. 

Craia, J. 

‘On August 25, 1885, Thomas P. Tracy became a member of the 
Northwestern Council, No. 315, Royal Arcanum, located at Chicago, 
a fraternal beneficiary order. On September 8, 1885, the organiza- 
tion issued to Tracy its benefit certificate, which, after specifying 
certain conditions, proceeds as follows:— 

These conditions being complied with, the Supreme Council of the Royal 
Arcanum hereby promises and binds itself to pay out of its widows’ and or- 
phans’ benefit fund to Mary Tracy, wife, a sum not exceeding three thousand 
dollars, in accordance with and under the provisions of the laws governing 
said fund, upon satisfactory evidence of the death of said member, and upon 
surrender of this certificate: provided, that said member is in good standing 
in this order at the time of his death: and provided, also, that this certificate 
shall not have been surrendered by said member, and another certificate 
issued at his request, in accordance with the laws of this order. 

Mary Tracy was a widow when she married Thomas P. Tracy, and 
had money of her own. Soon after the certificate was issued, Thomas 





* Decision rendered, Nov. 1, 1897. 
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P. Tracy obtained from his wife $1,500 which he used in the pur- 
chase of a place. As security for the money, he turned over to her 
the certificate, which she took into her possession, and retained it 
until his death, which occurred September 21,1894. After she ob- 
tained the certificate, she paid all assessments thereon each year, 
amounting in the aggregate to the sum of $501.65. A short time 
before Thomas P. Tracy died, on June 9, 1894, he exectted and de- 
livered to the secretary of Northwestern Council, the following 
paper :— 

Royal Arcanum. To the Supreme Secretary, 8. C., R. A.—Dear Sir and 
Brother: I hereby certify that my benetit certificate, No. 65,078, has been 
misplaced, lost with other papers. I hereby surrender and renounce all claim 
thereto on behalf of myself, my family, and those dependent upon me, and 
request that a duplicate benefit certificate be issued by the supreme council, 
payable to Annie Tracy, Elizabeth Tracy, Agnes Tracy, my daughters, one 
thousand dollars each. Given under my hand, this 9th day of June, 1894. 
Thomas P. Tracy, Member’s Signature. 

Attest: J. J. Keenan, Secretary. 

Subscribed and sworn to before me this 9th day of June, 1894. T. P. Ken- 
nedy, Notary Public. [Notarial Seal.] 

—And at the same time paid him the required fee of 50 cents. Upon 
receipt of the foregoing paper, on June 14, 1894, a new benefit cer- 
tificate was issued to Tracy, in which the $3,000 was made payable 
to his three daughters. In appellant’s argument we find the follow- 
ing admission: “It is admitted that Thomas P. Tracy was, at the 
time of his death, a member of the Royal Arcanum in good stand- 
ing, and that his beneficiaries, whoever they may be, are entitled to 
receive from the Supreme Council of the Royal Arcanum the sum of 
three thousand dollars. That amount of money is ready to be paid 
whenever it shall be legally determined who is entitled to receive 
it. The only contention is as to whether this benefit of three thou- 
sand dollars should be paid to Mary I. Tracy, the wife of Thomas 
P. Tracy, who was named as beneficiary in the original benefit cer- 
tificate, or to his daughters, Annie Tracy, Elizabeth Tracy, and Ag- 
nes Tracy, who were named as his beneficiaries in the second bene- 
fit certificate issued to him by the Supreme Council of the Royal 
Arcanum.” This narrows the controversy to a single question,— 
whether the $3,000 should be paid to Mary I. Tracy, the widow of 
the deceased, or to his three daughters. In the superior court, on 
the pleadings and evidence, the court found in favor of the widow, 
Mary I. Tracy, and the decree was affirmed in the appellate court. 

By chapter 4, tit. 2, of the general laws of said supreme council, 
it is provided as follows:— 

A member may at any time, when in good standing, pay a fee of fifty cents, 
make a written surrender of his benefit certificate, and direction that a new 
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certificate be issued to him, payable to such beneficiary or beneficiaries as 
such member may designate, in accordance with the laws of the order. The 
written surrender and direction for change of beneficiary must be forwarded 
under seal of the council, with the benefit certificate and fee of fifty cents, to 
the supreme secretary, who shall issue a new certificate in accordance with 
the direction of the member, if the direction is in accordance with the laws 
of the order. In case a benefit certificate is lost, or beyond a member’s con- 
trol, the member may, in writing, surrender all claim thereto, and direct that 
a new certificate be issued to him, payable to the same or a new beneficiary 
or beneficiaries, in accordance with the laws of the order, upon making affi- 
davit of the facts in the case satisfactory to the supreme secretary, and pay- 
ing a fee of tifty cents. The change of beneficiary shall take effect upon the 
delivery of the benefit certificate, the written surrender and direction for such 
change, as provided in the laws of the order, the proof of loss, if required, 
and the fee of fifty cents to the regent, secretary, collector, or treasurer of the 
council to which the member belongs. The issuing of a new benefit certifi- 
cate, in accordance with the laws of the order, shall cancel and render null 
and void aay and all previous certificates issued to a member. 


Under the charter and laws of the society it may be conceded 
that a member, where no intervening rights have attached, may 
surrender a benefit certificate, and designate a new beneficiary. It 
may also be conceded that, in the absence of a contract existing be- 
tween the member and the beneficiary named in the certificate, as 
a general rule, the beneficiary, before the death of a member, has 
no vested interest in the certificate. But the case made by appel- 
lee, as we understand the record, stands upon different grounds. 
While a certificate like the one im question is not assignable at law, 
all beneficial interests therein may be transferred in equity. Equit- 
able rights may be acquired in a beneficial certificate, which may be 
enforced:in a court of equity: Bisp. Eq. c. 8, §§ 162-167. Before 
Tracy obtained the certificate, it was agreed between him and his 
wife that she Should advance him $1,500, and that she should be the 
beneficiary, and the certificate should be turned over to her when 
he obtained it from the organization. In pursuance of this agree- 
ment she paid her husband $1,500 in cash, and he turned over the 
certificate to her, and ever after that it remained in her sole pos- 
session and custody. After this agreement was made, the money 
paid, and the certificate turned over, as between Tracy and his wife, 
he had no right whatever to surrender the certificate, and have the 
organization make out a new one, payable to another party; and his 
attempt to do so, based upon a false affidavit, was a fraud on the 
organization and upon his wife; and his daughters, who are mere 
volunteers, having advanced nothing, cannot profit by the fraud of 
Tracy attempted to be practiced on his wife. The new certificate 
was obtained through perjury and fraud, and, as the daughters can 
have no standing as innocent purchasers, they are not entitled to 
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be protected as against appellee, who advanced her money on the 
faith of a contract with her husband. If Tracy had entered into no 
contract with his wife, and received no money from her on a pledge 
of the benefit certificate, but merely designated her as his benefi- 
ciary in the certificate, we would not hesitate to hold that he had 
the right to surrender the certificate at any time he saw proper, and 
have the organization issue a new one with other beneficiaries. In 
such case the wife could have no vested interest in the certificate. 
This case, however, rests upon a different state of facts, and must be 
governed by a different principle. After Tracy, in consideration of 
a large sum of money to him paid, pledged the benefit certificate to 
his wife, she acquired equitable rights in it, which may be protected 
in a court of equity. We think the judgment of the appellate court 
was correct, and it will be affirmed. Affirmed. 


SUPREME COURT OF IOWA. 


SIMONS 
vs. 


IOWA STATE TRAVELING MEN’S ASS’N.* 


The certificate of an accident association provided that due notice of accident 
must be given within thirty days. 


Held, That letters explaining that insured was laid up by injuries to his foot 
are not notice of the accident through which they were alleged to have 
occurred. 


Cummins, Hewrrr & Wrieut, for Appellant. 
W. H. McHenry, for Appellee. 
GRANGER, J. 

The plaintiff is a member of, and the holder of a certificate in, the 
defendant association, which was an indemnity against loss by acci- 
dent; the association agreeing to pay $25 per week in case plaintiff 
should become disabled and unfit for the transaction of business by 
accident, and due notice of the accident should be given the associ- 
ation within thirty days from the happening of the accident. This 
action is for disabilities resulting from an accident occurring March 
2, 1892, at Omaha, Neb. A defense to the action is that due notice 
was not given. The following is the provision of the constitution of 
the association requiring notice of an accident because of which in- 
demnity is asked :— 


* Decision rendered, May 18, 1897. 
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Sec. 4. Whenever any member of this association in good standing shall by 
accident become disabled and unfit for the transaction, of business (provided 
said accident shall not happen while said member is under the influence of 
intoxicating liquors or narcotics), and due notice of said accident shall have 
been given the association within thirty days from the happening of said ac- 
cident, and shall furnish the board of directors with suitable proofs of his dis- 
ability, he shall receive from this association the sum of $25.00 per week for 
the time said disability continues, not exceeding fifty-two weeks. But no 
claim for weekly benefits shall be made after thirty days from the date said 
claim accrues. 


It will be seen that the notice required is not of the disability, 
but of the accident. The notice claimed to have been given is by 
letters that were written within the thirty days from March 2, 1892, 
but the claim of appellant is that they do not give notice of an acci- 
dent. To properly judge of the sufficiency of the notice, it will be 
well to have in mind the facts as to the accident of which notice was 
required. They can be no better presented than in the language of 
plaintiff in his testimony, as follows: ‘‘Am the plaintiff; 47 years old. 
Was a member of the defendant association in March, 1892, and am 
yet. Was in Omaha on the 2d of March, on the Dodge Street car. 
I went to get off the car on the corner of Thirteenth and Dodge 
Streets, and, just as I went to step off, the conductor pulled the bell. 
The car started, and I came down on my right foot, having a grip 
full of coffee in my right hand and a cane in my left. I fell on my 
knee, partially. I just picked myself up, and my foot hurt me. I 
then went to the Millard Hotel, about fifty feet, where I stayed the 
rest of the day. I struck the ground with my right foot. The sur- 
face was cobblestone and asphalt,—large, square blocks. I fell onto 
the knee. The fall didn’t produce a pain in the knee; it was in the 
foot at the time. Of course,it extended up the leg. I didn’t notice 
any particular illness at the time, except in the foot. It hurt me 
when I struck the ground, I came down so hard. My weight is two 
hundred and thirty pounds; my height, five feet eight and one-half 
inches. I wear a six and one-half shoe. I met inthe Millard Hotel 
the clerk and Mr. Hahn, whose testimony has been read. I remained 
in Omaha a couple of days before I went home. I arrived in Lin- 
coln the second day after. Dr. R. E. Giffen, my family physician, 
was called. My foot was swollen, and some inflamed. There was 
no pain in the ankle joint, to speak of. It seemed to be more in the 
heel than any place. The pain in my foot seemed to be in the heel, 
and right in the center of the heel.” There is no pretense but that 
the recovery is sought because of the accident in stepping from the 
street car in Omaha, March 2, 1892. It will be seen that it was a 
well-understood accident, with the disabilities immediately follow- 
ing. To properly understand the letters claimed to constitute the 
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notice, it will be well to state that in August, 1891, the plaintiff met 
with an accident resulting in injury to his left foot, of which notice 
was given, and the weekly indemnity was paid therefor, and it is to 
this injury that reference is made in the letters, March 7, 1892, 
plaintiff wrote the secretary of the association as follows:— 


Lincoln, Neb., March 7, 1892. F. E. Haley, Esq., Secty. Iowa State Travel- 
ing Men’s Ass’n, Des Moines, Iowa—Dear Sir: I write to inform you that by 
the advice of my physician, Dr. R. E. Giffen, of Lincoln, Neb., who has been 
attending me during and since my injury in August, during which time I 
have been and am very lame; that he examined my right foot on Saturday, 
March 5, 1892, and ordered me to lay up in bed or room, and under no cir- 
cumstances to walk on it, asI had badly sprained the metatarsal bone of same 
and that was the cause of my disability, and it was caused from being lame 
and favoring my left foot that was injured Aug. 6, 1891. I am not able to 
walk or work, and so write to inform you of the fact. With regards, am truly 
yours, Robt. M. Simons. 


In another letter, under date of March 12th, in answer to one from 
the secretary, plaintiff says :— 


I can clearly prove the cause of my being again laid up as to be from former 
accident. 

Again, in a letter of April 8, 1892, after the 30 days, plaintiff 
said :— 


There is no disease about it, and the doctor asked me when I had sprained 


the foot. I could not say, only at Omaha, March 2d. I was so lame I could 
not work. The supposition was that I had favored the left foot, and, by doing 
so, sprained the right one. 

These letters are the only claim of notice, and, while the two last 
ones contain considerably more than is set out, there is not even an 
indirect reference to the accident. The accident of which notice 
was to be given is not the injury alone, but the cause of it. By the 
letters, but one cause is indicated for the disability or injury in 
question, and that is the added strain upon the right foot in conse- 
quence of favoring the left one,—not yet strong, because of the 
former accident. This action is not to recover for such a cause, and 
no such claim is made. The accident described in the petition is 
substantially that stated by plaintiff in his testimony, and it is said 
in the petition that the “ injury was the direct result of the accident 
above stated.” The cases make some exceptions as to the time in 
which notice may be given, where the facts were not, and could not 
be, known, so as to conform to the manifest intent of the parties to 
the contract, even though against its strict letter, but the issues here 
present no such question. In this case no notice was ever given of 
the accident for which recovery is sought, and it is to be conclu- 
sively said that, when the letters were written, indemnity because of 
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such an accident was not contemplated. None of the authorities 
cited by appellee bear on this question. Error was assigned upon 
the action of the district court holding that the letters constituted 
sufficient notice. In this we think the court erred, and the judg- 
ment will stand reversed. 


SUPREME COURT OF NORTH CAROLINA. 


ALSPAUGH 
vs. 
BRITISH AMERICA INS. CO., or ToRONTO, CANADA, ET AL.* 


A policy stipulation that the mill should not be run later than 10 P. M. under 
penalty of forfeiture, if violated, forfeits the policy, especially where a 
larger premium is charged in case of runhing during the night. 


Held, That this defense was not waived by the facts that the policy was issued 
by the agent at request of the mortgagee in the name of the mortgagor 
for the benefit of the mortgagee, and was kept with the premium in the 
agent’s possession until after the loss, when for the first time an applica- 
tion was procured from the mortgagor and forwarded to the company ; 
and that an adjuster, after learning of the violation, delivered to plaintiff’s 
representative, at his request, blanks for proofs of loss, it not appearing 
that knowledge of the adjuster was knowledge of the company by virtue 
of his agency. 


L. C. Catpwett, for Appellant. 
E. C. Surra, fur Appellees. 
Furcaes, J. 

The plaintiff offered in evidence a policy of insurance for $1,500, 
issued by the defendant company to J. F. Moore, mortgagor, for 
the benefit of the plaintiff, Alspaugh, the mortgagee of the property 
destroyed; also an application for the insurance, signed by J. F. 
Moore, the mortgagor. But it was shown that this application was 
prepared by Cowles, the agent of the defendant, forwarded to 
Moore, signed, and returned to the agent, after the policy had been 
issued, and after the property named in the policy had been de- 
stroyed by fire. The plaintiff, Alspaugh, resides in the State of 
Oregon, and the policy was in fact issued upon bis application to 
the defendant’s agent. This application was made by letter, inclos- 
ing a check for $45, and requesting the agent of the defendant to 
issue a policy for $1,500 on the property, which had before been in- 
sured at the same rate of premium. for the same amount, and upon 
the same conditions as those contained in this policy. The policy 


* Decision rendered, Dec. 14, 1897. 
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contained a provision that the mill should not be run later than 10 
o'clock at night, and that a violation of this stipulation should cre- 
ate a forfeiture of the policy. It was in evidence, and not denied, 
that the mill had been running on full time, day and night, for two 
weeks or more, and run all night on the night before the fire; that 
the rule, when the mill ran all night, was to stop at 6 in the morning 
for fifteen minutes, when the night force went off and the day force 
was put on duty; that this change had taken place, and the fire was 
discovered a few moments after this change from the night to the day 
force had taken place; that the premium on a policy, torun day and 
night, would have been 5} per cent, while the premium paid on the 
policy sued on was 3 per cent. The plaintiff also showed by the 
evidence of Cowles, the agent of defendant, that upon the receipt of 
the plaintiffs letter inclosing check for $45, and requesting him to 
issue a policy for $1,500, he at once wrote up the policy; that he 
left home that day for a trip to Atlanta, Ga., and did not return 
home for about two weeks, and not until after the fire and destruc- 
tion of the property; that after his return be forwarded the pre- 
mium to the home office, notified them of the loss, and retained the 
policy in his office until it was called for by the attorney of the plain- 
tiff, when he delivered the policy to said attorney. The plaintiff 
further showed that not long after the fire one Catlin, an adjuster 
of defendant, went to the place of the fire, examined the same, and 
took some measurements; and that Moore, the mortgagor, at that 
time told him that the mill had been running at night; that after 
this said Catlin, at the request of the plaintiff’s attorney, and as a 
personal favor to him, furnished him blanks, upon which he made 
out the proofs of loss; that Cowles (witness for plaintiff) testified 
that he held the policy from the time he made it out until he deliv- 
ered it to Caldwell, as the agent of defendant. The piaintiff here 
rested his case. The defendant offered no evidence, and contended 
that the plaintiff had not made out a case entitling him to recover, 
and, the court being of opinion with the defeudant, the plaintiff 
submitted to a judgment of nonsuit, and appealed. 

There were several questions discussed on the argument,—the 
irregularity of issuing without a formal application; whether the 
policy should not have been issued to the plaintiff, and not to 
Moore, for his benefit; and as to what effect the application made 
by Moore, after the fire, had upon the matter. It was also con- 
tended by the plaintiff that the plaintiff had never seen the policy, 
nor had he been informed as to its conditions, and was not bound 
by them. It was also contended that the violation of the stipulations 
was by Moore, the mortgagor, and that plaintiff was not affected 
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by what he did. But, conceding there had been a breach of condi- 
tions sufficient to vitiate the policy, it was contended by plaintiff 
that this objection had been waived by defendant. The plaintiff 
claimed that the fact that defendant’s agent procured Moore to 
make a formal application for the policy after the fire, the fact that 
the agent held the policy at the time of the fire, and had it in his 
possession at the time he forwarded the premium and notified the 
company of the destruction of the property by the fire, the accept- 
ance by the company of the premium, the fact that Catlin furnished 
blanks to make out proofs of loss after Moore had informed him 
that the mill ran at night, amounted to a waiver, and that defend- 
ant is liable. Waiving all irregularities mentioned as to the issu- 
ance of the policy, we must still hold that running the mill day and 
night was a violation of the terms of the contract that vitiates the 
policy, and the defendant is not liable unless it has waived this de- 
fense. This condition is not an irregularity. It is not a mere 
technicality. It is substantial; the risk being greater to run night . 
and day, and the premium required is nearly twice as much. It 
remains to see if the defendant has waived this defense, and it 
seems to us that it has not. The fact that the agent, Cowles, got 
Moore, the mortgagor, to make a formal application for the policy, 
has nothing to do with it. The policy had been issued, and the 
premium paid, weeks before this application was made, and no 
policy was ever issued on that application: Nelson vs. Insurance 
Co., 120 N. C., 302. It is a mistake of fact that the premium was 
paid to and accepted by the company after it had information that 
the mill was being run at night. It may be, though it does not dis- 
tinetly appear, that the agent, Cowles, forwarded the premium to 
the home company after Moore told Catlin that the mill was run at 
night. But the money was paid by the plaintiff and received by 
the company when the agent, Cowles, received it, and issued the 
policy. Besides, there is no evidence showing that Catlin, who, it 
seems, was sent there as an adjuster, was such an agent that knowl- 
edge to him would affect the company. And, without seeing how 
the defendant was affected by what Moore said to Catlin, it must be 
supposed that the defendant believed that plaintiff had not violated 
the terms of the contract when it got the money from Cowles. But, 
whether it did or not, it had already received the money when it 
was paid to Cowles. This $45 paid to Cowles on the 14th of 
November was not his money, and the fact that he forwarded it 
to the home office can make no difference, so far as defendant’s 
liability is concerned. It is probable that it would have been 
different if the premium had not been paid to Cowles until 
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after the fire, and had been received by him with full knowledge 
of the fact that the mill was running both day and night: 2 
Beach, Ins., §§ 757, 758. The fact that the plaintiff had not seen the 
policy can make no difference. He knew that $45 would only pay 
for a day policy on $1,500 insurance. Besides, Cowles testified that 
he held the policy as the agent of the plaintiff from the time he 
filled it out until he delivered it to plaintiff’s attorney. This is the 
most favorable construction of the transaction for the plaintiff, for, 
if it be said the policy was not issued until it was delivered to 
plaintiff’s attorney, it then follows as a fact that plaintiff had no 
policy at the time of the fire. But plaintiff cannot claim the bene- 
fits of the policy, and repudiate that which is against him, in the 
absence of any allegations of fraud or deception. A palpable viola- 
tion of the terms of the policy being shown, by which the same is 
vitiated, and plaintiff having failed to show that defendant has 
waived its right to this defense, the judgment must be affirmed. 


Sy 


SUPREME COURT OF APPEALS OF VIRGINIA. 


MUTUAL LIFE INS. CO., or New York, 
vs. 
OLIVER.* 


Where the testimony relates to the contract itself, which is the subject of in- 
quiry, the agent is not an original party incapable of testifying in case of 
the incapacity of the other party through death, within the meaning of 
the Code of Virginia, § 3346. 

The agent who took the application was asked whether the insured at the 
time furnished any money or whether he gave a binding receipt. The 
application provided that the policy should not take effect until it had 
been delivered and the premium paid. The blank space for the amount 
of premium, which was in effect a receipt, was not filled in. 


Held, That where the policy had not been delivered the company was not 
estopped from proving non-payment of premium. 


Questions of practice discussed as to the record regarding evidence. 


Coty & Suuntice and Epwarp L. Snort, for Plaintiff in Error. 
Epwarp R. Barro, Jr., for Defendant in Error. 
Rrety, J. 
The first assignment of error in this case is that the court erred 
in overruling the demurrer to the declaration. 
The alleged ground of objection to the declaration is that it does 
not state “when, where, or how” the contract sued on was made: 


* Decision rendered, Dec, 16, 1897. 
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The objection is not well founded. The declaration sets out the 
contract, states when and where it was made, and alleges all the 
circumstances necessary to support the action with sufficient full- 
ness, clearness, and precision to apprise the defendant company of 
the grounds of the plaintiff's claim and to enable it to plead to the 
action. The object of a declaration is to set forth the facts which 
constitute the cause of action so that they may be understood by 
the party who is to answer them, by the jury who are to ascertain 
the truth of the allegations, and by the court which is to give judg- 
ment. The declaration in this case complies with these require- 
ments. The demurrer was properly overruled. 

The next assignment of error relates to the action of the court in 
excluding the witness, Martin S. Stringfellow, from testifying in re- 
gard to the contract on which the action was founded. He was in- 
troduced as a witness by the defendant company, and after it had 
proved by him that he, as its soliciting agent, took the application 
of Charles R. Oliver for the contract of insurance for the benefit of 
the plaintiff, its counsel propounded to the witness the following 
question: “At the time of taking the said application did Mr. 
Oliver pay you any money or did you furnish him a binding receipt?” 
To this question the counsel for the plaintiff objected, and also ob- 
jected to the further testimony of witness “upon any matter re- 
lating to his dealing with Mr. Oliver, or any of Mr. Oliver’s state- 
ments to him which concerned said application, or the contract of in- 
surance alleged to have been made by the defendant in accordance 
therewith.” The court sustained the objection, and refused to allow 
the witness to answer the question or to testify in regard to the said 
matters, upon the ground that the witness was oue of the original 
parties to thé contract or transaction under investigation, and 
Oliver, the other party, being dead, the witness was thereby rendered 
incompetent, under the second division of section 3346 of the Code, 
to testify in regard to the contract or transaction. To this ruling 
of the court the defendant excepted and filed its bill of exception. 

Incompetency of a witness to testify because of interest, subject 
to a few qualifications, was long since removed in this State by 
statute. One of the qualifications of the right to testify is that 
“where one of the original parties to the contract or other transac- 
tion, which is the subject of the investigation, is incapable of testi- 
fying by reason of death, insanity, infamy, or other legal cause, the 
other party to such contract or transaction shall not be admitted to 
testify in his own favor or in favor of any other person whose inter- 
est is adverse to that of the party so incapable of testifying, unless 
he be first called to testify in behalf of such last-mentioned party. 
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* * *” Tt was under this qualification of the right to testify 
that the court excluded the witness. 

The contract for insurance made by Oliver with the defendant 
company was the foundation of the suit and the subject of the in- 
vestigation. The original parties to the contract were Oliver and 
the company. They were the contracting parties, and not Oliver 
and the witness Stringfellow, who was simply the agent of the com- 
pany, and in vo legal sense one of the “original parties” to the 
contract; and unless he was one of the original parties to the con- 
tract, which constituted the cause of action and was the subject of 
the investigation, he was not incompetent to testify. The test of 
competency of a party under the statute is not the faet to which 
such party is called to testify, but the contract or other transaction 
which is the subject of investigation: Martz’s Ex’r vs. Martz’s 
Heirs, 25 Grat., 364, 365; Huffmans vs. Walker, 26 Grat., 314; 
Grigsby vs. Simpson, 28 Grat., 348; Grandstaff vs. Ridgely, 30 Grat., 
18; Simmons vs. Simmons’ Adm’r, 33 Grat., 461; Hughes vs. Harvey, 
75 Va., 207; Wagner vs. Barbour, 84 Va., 419; Hall vs. Rixey, 84 
Va., 790. 

In Kelly vs. Board (75 Va., 263), it was decided that the plaintiff 
was competent to testify, although two of the members of the board 
at the time the transaction, which was the subject of the suit, took 
place. had since died. ‘The members of the board,” said Judge 
Anderson in that case, “who are dead, were. not parties to the suit, 
had no interest in it, and although they may have been agents of the 
defendant corporation in its transactions with the plaintiff, if the 
defendant were a natural person, and the transaction, which was 
the subject-matter of the suit, had been between his agents and the 
plaintiff, and in the absence of the defendant, who had no personal 
knowledge of what transpired, the death of his agents, the defend- 
ant living, could not render the plaintiff incompetent to testify in 
his behalf. Neither could the death of the agents of the defendant 
corporation render the plaintiff incompetent to testify.” 

Under the principle of this decision, construing the second divis- 
ion of section 3346, the death of the agent of one of the original 
parties to the contract or transaction, with whom the contract or 
transacticn which is the subject of the investigation was in part made 
or had by the other party thereto, would not render such other 
party incapable of testifying, unless the contract or transaction were 
personally and solely made or had with such agent, as specified in 
section 3348. 

A corporation must of necessity contract through its agents, and 
is incapable of testifying, except through the mouth of its agents. 
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Its incapacity to testify does not, however, operate to exclude the 
testimony of a party with whom it has made a contract or had a 
transaction, which is the subject of a suit between them, because it 
is not incapacitated to testify by reason of death, insanity, infamy, 
or other legal cause,—the causes specified by the statute whose ex- 
istence shall disqualify the other party as a witness in his own favor, 
unless he be first called to testify in favor of the party who is in- 
capable of testifying by reason of some of the causes so specified. 
But even if the defendant company in the case at bar were a natural 
person, and the application for insurance had been procured trom 
Oliver by Stringfellow as the agent of such person, the death of 
Stringfellow would not render Oliver incapable of testifying, unless 
the contract for insurance was personally and solely made with 
Stringfellow; nor, conversely, would the death of Oliver render 
Stringfellow incapable of testifying, for Stringfellow would not be 
one of the original parties to the contract for insurance, within the 
meaning of the statute. Agents are not within the exceptions to 
the competency created by the statute of persons generally to be 
witnesses. There is no disqualification, express or implied, in the 
statute, of a mere agent in any case. The implication from it is just 
the reverse. Where one of the original parties to the contract or 
transaction is incapable of testifying by reason of any of the causes 
specified in the statute, it is, in effect, provided, by the last clause 
of the second division of section 3346, that the other party to the 
contract or transaction may testify, if the “contract or transaction 
was personally made or had with an agent of the party so incapable 
of testifying, and such agent is alive and capable of testifying,”— 
thus plainly implying that such agent would be a competent 
witness. 

An agent was a competent witness at common law to prove all 
matters pertaining to a contract made by himself for his principal; 
and this, too, although he was interested in the contract to the ex- 
tent of his commissions: 1 Greenl. Ev., § 416. In Hunter vs, 
Leathley (10 Barn. & C., 858), an insurance broker, who had effected 
a policy of insurance, was held to be a competent witness for the 
assured to prove any matters connected with the policy, although 
he had an interest in it arising from his lien on it for unpaid com- 
missions. This exception to the general rule of the common law of 
incompetency by reason of interest is said to have its foundation in 
public convenience and necessity, but, whatever be its foundation, 
the exception is thoroughly established. 

It has been repeatedly said by this court that the statute relating 

to the competency of persons as witnesses was enacted to remove 
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incompetency in most cases, and not to create it in any case: Borst 
vs. Nalle, 28 Grat., 434; Reynolds’ Ex’r vs. Callaway’s Ex’r, 31 Grat., 
438; Knick vs. Knick, 75 Va., 17. And we have seen that there is 
nothing to disqualify an agent in the few qualifications imposed by 
the statute upon its general removal of the incompetency of per- 
sons as witnesses; so that, both by the common law and under the 
statute, Stringfellow was competent to testify in behalf of his prin- 
cipal, the defendant company. The court below, therefore, erred 
in excluding him as a witness on the trial of the case on the ground 
that he was not a competent witness. He was competent to testify, 
and the question propounded to him was relevant and material. 
The policy of insurante was never delivered, and the application 
for the insurance, which specified that the policy should not take 
effect until the first premium had been paid and the policy deliv- 
ered, was a printed form containing blank spaces, to be filled ac- 
cording to the facts of the particular case. Among these blank 
spaces was one for the insertion of the amount of the required pre- 
mium, which, when filled, would constitute an acknowledgment in 
the application of the receipt of the premium. The space for the 
insertion of the amount of the premium was not filled, but left 
blank. The policy not having been delivered and the blank space 
in the application for the insurance not having been filled, there was 
no unequivocal acknowledgment of the receipt of the premium, or 
any such acknowledgment of its receipt as would estop the defend- 
ant company from proving that it had not been paid or waived. 
Consequently, evidence was admissible to that end, and the ques- 
tion propounded to the witness was one proper to be asked and 
answered. 

The record does not show what the answer of Stringfellow to the 
question propounded to him would have been, or what the defend- 
ant expected or proposed to prove by him; but this is not neces- 
sary, under the circumstances of this case. Ordinarily, where a 
question is asked and the witness is not permitted to answer it, the 
record must show what the party expected or proposed to prove by 
the witness, in order to have the action of the trial court reviewed 
by the appellate tribunal: Railway Co. vs. Rieger (decided at the 
present term); Insurance Co. vs. Pollard (Va.). Where, however, it 
is not a question of the relevancy or materiality of the testimony 
but a question of the competency of the witness, and whether he 
shall be permitted to testify at all, though his testimony be ever so 
relevant and material, it was held in Martz’s Ex’r vs. Martz’s Heirs, 
(25 Grat., 307), that it is not necessary to state in the bill of excep- 
tion what the testimony of the witness would be in order to have 
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the action of the court in excluding him reviewed by the appellate 
tribunal. The fact that he was excluded by the court, upon an ob- 
jection being made to his testimony by the adverse party, implies 
that it would be unfavorable to such party. It is true thatin this case 
the plaintiff did not found his objection on the incompetency of the 
witness. That, however, was the ground on which the court refused 
to allow him to answer the question, and excluded him. The effect 
is the same as if the plaintiff had based his objection on that ground, 
for it resulted in depriving the defendant altogether of the testi- 
mony of the witness in regard to all matters affecting the applica- 
tion of Oliver for insurance or the contract for insurance. The 
evidence was excluded upon the plaintiff's objection, and he must 
abide the consequences of the error. 

The court having refused to allow the witness, Stringfellow, to tes- 
tify as to any matter relating to his dealings with Oliver, or as to 
any statement made to him by Oliver concerning the applica- 
tion for insurance, or the contract for insurance, we cannot know 
what his testimony upon another trial will be. Instructions are 
required to be based upon and limited to the evidence in the case, 
and, as we cannot know what his evidence will be, it would be pre- 
mature to pass upon the questions raised by the instructions refused 
and given on the last trial. For this reason they will not be con- 
sidered in the present attitude of the case. Upon the next trial 
the aspect of the case may be materially changed by the testimony of 
Stringfellow, and the instructions offered and refused or given on 
the last trial be more or less irrelevant and inapplicable, and any 
discussion of them now rendered valueless. It would also be im- 
proper to engage in any discussion of the evidence on the motion 
for a new trial. 

For the error in excluding the testimony of Stringfellow on the 
ground of incomptency, the judgment of the court below must be 
reversed, the verdict of the jury set aside, and a new trial awarded 
the defendant company, upon which new trial Stringfellow, if again 
offered as a witness, shall be allowed to testify, and to answer, if 
asked, the question propounded to him on the last trial, and to give 
any other relevant, material and legal testimony. 

Cardwell and Harrison, JJ., absent. 
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Supreme Court of Missouri. 


SUPREME COURT OF MISSOURI. 


HAYNIE ET AL. 
v8. 


KNIGHTS TEMPLARS’ & MASONS’ LIFE INDEMNITY CoO.* 


The revised statutes of Missouri, Art. 3, § 5869, provide that assessment com- 
panies shall not be subject to provisions of the general insurance laws 
except as set forth in that article. A provision of such general laws not 
incorporated in the article precludes setting up suicide as a defense unless 
contemplated when insuring. 


Held, That assessment companies are not governed by such general provision. 


Held, That where an assessment policy provided that in case of suicide or self- 
destruction, sane or insane, voluntary or involuntary, the amount payable 
shall be only the amount of assessments paid, no recovery beyond such 
amount can be had where the suicide was insane and incapable of an 
intent to take his own life. 


Statement of facts by Rosrnson, J. 

Agreed statement on which the case was tried: “It is admitted: 
That the defendant is a corporation duly organized under the laws 
of the State of Illinois, as an insurance company, on the assessment 
plan. That since the 18th day of June, 1888, it has been doing 
business in the State of Missouri, as an insurance company, upon 
the assessment plan, it having at that time and all times since com- 
plied with the laws of the State of Missouri in reference to insur- 
ance companies on the assessment plan, and being at said time and 
all times since authorized by the laws of said State and certificate 
duly issued by the insurance department of said State so to do. 
That on the 6th day of June, 1889, Jacob Greenabaum made his ap- 
plication in writing to the defendant, to become a member of said 
company (defendant). That such application so made by said 
Greenabaum contained, among others, the following question and 
answer :— 


**Q. On what basis as to amount of benefits do you desire to be admitted ? 
To which question said Greenabaum answered: A. $5,000, and all the money 
paid in assessments for the first five years, except in case of my suicide or self- 
destruction, sane or insane, voluntary or involuntary; then the amount shall 
only be the money paid in assessments. 


“And that said application contained the further statement :— 


“And I do hereby agree that the statements and representations contained in 
the foregoing application and declaration shall be the basis of the contract 
between me and the Knights Templars’ and Masons’ Life Indemnity Com- 
pany. I further agree, if accepted, to abide by the constitution, rules, and 








* Decision rendered, June 8, 1897. 
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regulations of the company as they now are or may be constitutionally 
changed hereafter. 

“That such application was forwarded to the company at its gen- 
eral office in the city of Chicago. And that thereafter the defend- 
ant issued and delivered to the said Greenabaum the certificate of 
membership sued on in this case. * * * It is further agreed: 
That said Greenabaum paid all the assessments and dues made 
upon or demanded of him by defendant company, and had complied 
with all requirements and kept all the covenants specified in said 
certificate to be by him kept, except as to taking his own life, which 
condition is as follows:— 

“In case of the self-destruction of the holder of this policy, whether volun- 
tary or involuntary, sane or insane, * * * the policy shall become null 
and void, and the widow and heirs or devisees of such member shall have no 
claim for benefits on this company; provided that, in case of such self- 
destruction or suicide of the holder of this policy, then this company will pay 
to his widow and heirs or devisees only such an amount on this policy as the 


member shall have paid to this company on this policy in assessments on the 
same, without interest. 


“That on the 11th day of January, 1893, the said Greenabaum 
died from the effect of a wound caused by pistol shot, which pistol 
was discharged intentionally, not accidentally, while in the hand of 
the said Greenabaum, and that the immediate effect thereof was the 
death of said Greenabaum, and that at the time the said Greena- 
baum was insane to such an extent as to be unable to form an in- 
tent to take his own life. That due proof of the death of said 
Greenabaum was made, as required by said certificate. It is further 
admitted that an assessment made upon the members of the defend- 
ant association, as provided in the policy, by-laws, and constitution 
of defendant, would produce, at least, the amount of $5,000; that the 
amount said Greenabaum has paid in assessments to defendant com- 
pany amounted to the sum of $252.15, for which sum defendant 
admits its liability.” 


Davis & Duaerin and Boyp & Murrett, for Appellanis. 
Hueu C. Suira, for Respondent. , 


Rosrnson, J. (after stating the facts.) 
This suit was instituted by the guardian of the heirs of one 
Joseph Greenabaum, on the policy of insurance set out in the above- 
agreed statement of facts, for $5,000 in the first count of the peti- 
tion, and for the further sum of $300, the amount of assessments 
alleged to have been paid to the defendant company by the said 
Greenabaum on said policy during his lifetime, in the second count. 
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Defendant, by answer, admitted the making, issuance, and existence 
of the policy sued upon, and set out in full many of its conditions, 
terms, and requirements, among which are the following :— 

In case of the self-destruction of the holder of this policy, whether volun- 
tary or involuntary, sane or insane, * * * the policy shall become null 
and void, and the widow and heirs or devisees of such member shall have no 
claims for benefits on this company; provided that, in case of such self- 
destruction or suicide of the holder of this policy, then this company will pay 
to his widow and heirs or devisees only such an amount on this policy as the 
member shall have paid to this company on this policy in assessments on 
same, without interest. 

And further pleaded that, as a basis for the certificate or policy 
that was issued by defendant to said Greenabaum, a written appli- 
cation signed by him was sent to the defendant company, containing, 
among others, this question and his answer thereto:— 

On what basis as to amount do you desire to be admitted ? Answer: $5,000, 
and allthe money paid in assessments for the first five years, except in case 
of my suicide or self-destruction, sane or insane, voluntary or involuntary ; 
then the amount shall be only the money paid in assessments. 

And, further, that said application contained the following decla- 
ration and agreement on part of the insured :— 

I do hereby declare and I hereby agree that the statement and representa- 
tions contained in the foregoing application and declaration shall be the basis 
of the contract between me and the Knights Templars’ & Masons’ Life 
Indemnity Company. 

And, turther answering, says that the said Greenabaum died from 
the effect of a pistol shot inflicted upon himself by his own hand; 
that he took his own life, and committed suicide and self-destruc- 
tion. Under the issues thus raised, and upon the above-agreed 
statement of facts, the case was submitted to the court, and the fol- 
lowing declaration of law was given at the instance of the defend- 
ant, and a judgment in accordance therewith was duly entered in 
time: “ Under’ the law and agreed statement of facts in this case, 
the finding must be for the defendant, except for the sum of two 
hundred and fifty-two 3, dollars, the sum admitted to have been 
paid by deceased, Greenabaum, in assessments to defendant.” 
From the judgment so entered, plaintiffs prosecute this appeal, 
after the usual preliminaries. 

But two questions are presented in the discussion of this case: 
First. What meaning is to be given to the clause of the policy, “ In 
case of self-destruction of the holder of this policy, whether volun- 
tary or involuntary, sane or insane, this policy shall become null and 
void?” And, second, does section 5855, Rev. St., 1889, apply to in- 
surance companies doing business in this State on the assessment 
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plan? That section reads: “In all suits upon policies of insurance 
on life hereafter issued by any company doing business in this 
State, it shall be no defense that the insured committed suicide, 
unless it shall be shown to the satisfaction of the court or jury try- 
ing the cause that the insured contemplated suicide at the time he 
made his application for the policy, and any stipulation in the policy 
to the contrary shall be void.” Plaintiffs contend that the above- 
recited condition in the policy is void, and is made unavailing to de- 
fendant by said section 5855; and, further, that even though said 
section shall be held not to apply to defendant company, still the 
conditions of the policy do not attach when it is shown, as in this 
case, that the insured was insane to such an extent as to be unable 
to form any intent to take his life. 

1. Does section 5855, Rev. St., 1889, apply to the policy issued by 
defendant doing business as an assesement-plan insurance company, 
under the provisions of article 3 of chapter 89 of the statute? In 
the closing sentence of section 5869 of said article 3 we find this 
language :— 

Provided always that nothing herein contained shall subject any corpora- 
tion doing business under this article to any other provisions or requirements 
of the general insurance laws of this State, except as distinctly herein set 
forth. 

No such provision as that contained in section 5855 of article 2 
is found in article 3, which is, with a few express exceptions, a 
complete statute in and of itself, providing for the incorporation 
and regulation of associations, societies, and companies doing a life 
or casualty insurance business on the assessment plan, the mode and 
manner of the conduct of their business, and how they shall be con- 
trolled, operated, etc. The language of section 5869 of article 3 can 
mean nothing short of a declaration by the lawmaking power of the 
State that the provisions of section 5855, concerning defense in case 
of suicide, shall not apply to assessment-plan insurance companies; 
and no question can be made as to the constitutional power of the 
legislative body of the State to so discriminate in favor of the assess- 
ment-plan companies, however much we may question the propriety 
or wisdom of the discrimination. The history of the act, as well as 
the positive and unqualified wording thereof, lead unerringly to the 
one conclusion, that it was the intention of the legislature that as- 
sessment insurance companies and fraternal associations were to be 
withdrawn from the operations of the provisions of the general in- 
surance laws of the State, except as distinctly set forth in said article. 
In the case of Hanford vs. Association (122 Mo., 50), the same posi- 
tion was assumed by plaintiff there as is asserted by plaintiffs here. 
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There it was sought to charge an assessment insurance company on 
its policy issued to plaintiff on the life of her husband, notwith- 
standing certain misrepresentations made by plaintiff's husband 
that in no way contributed to the contingency on which the policy 
became payable; the company contending that section 5849 of ar- 
ticle 2, regarding misrepresentation, did not apply to it, by reason 
of the provision of section 5869 (above quoted), exempting assess- 
ment companies from its operation. Appellant and plaintiff in that 
case contended and urged that no good reason could be suggested 
why the provisions of sections 5849 and 5850 of article 2 should be 
made to apply to old-line or premium-paying and mutual insurance 
companies, and not to companies doing business on the assessment 
plan, as ‘plaintiffs here contend, for the application of the provisions 
of section 5855; that no valid reason can be shown why a policy- 
holder under an assessment company should be denied the benefits 
given to the holder of an old-line mutual insurance policy, by the 
general statute laws of this State. The author of the opinion in the 
Hanford Case, sharing with the appellant there, as here, the same 
view as to inability to see any good reason why the provision named 
should apply to old-line and mutual insurance companies and not to 
those doing business on the assessment plan, did, however, see and 
recognize the binding force of section 5869, and, in deciding that 
case, uses this language: “ We are at a loss to see any good reason 
why the two sections concerning misrepresentation should be ap- 
plied to what is denominated ‘ old-line companies,’ and not to these 
assessment-plan companies; but the language of the proviso just 
quoted (5869) is strong and explicit. By it, corporations doing 
business under that article (3) are not subject to any other provision 
or requirements of the general insurance laws, except as distinctly 
herein set forth. The effect of this proviso is to say that the two 
sections concerning misrepresentation shall not apply to assessment- 
plan companies. * * * We must, therefore, conclude that sec- 
tions 5849 and 5850 do not apply to assessment-plan contracts.” 
The existence of the positive and explicit language of the proviso of 
section 5869 furnishes alike the rule and its reason for the discrimi- 
nation made between the holder of policies issued by old-line and 
assessment insurance companies, and must be upheld and main- 
tained, without regard to what we may think of its propriety or wis- 
dom. All that has been said as to the inapplicability of sections 
5849 and 5850 to the assessment-plan insurance companies by rea- 
son of the provisions of section 5869 of article 3, for the same reason 
and with equal force is to be said of section 5855. 
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2. If the words of avoidance used in the policy in suit are not 
within the influence of the provisions of section 5855, Rev. St., 1889, 
by reason of section 5869 in article 3 thereof, can it be maintained, 
" as contended by appellants, that the restriction against liability in 
the policy “in case of self-destruction of the holder thereof, whether 
voluntary or involuntary, sane or insane,” does not attach when it is 
shown (as by the agreed statement of facts in this case) that “the 
deceased died from the effect of a pistol shot discharged intention- 
ally, not accidentally, while in the hands of deceased, and while he 
was insane, to such an extent as to be unable to form an intent to 
take his own life?” The respondent contends that, notwithstanding 
deceased was unable to form an intention to take lis own life, the 
conditions of the policy, “in case of his self-destruction, whether 
voluntary or involuntary, sane or insane,” was valid and binding 
upon the deceased and all parties hereto, and that no recovery can 
be had except for the amount paid in assessments on the policy, 
without interest, as limited by the express provision of the policy 
itself, mutually agreed upon by the parties thereto. The wording 
of the most essential features of the agreed statement of facts filed 
in this case is most unhappy, if not to say confusing, and to some 
extent contradictory. In one part of the statement we are told that 
“the said Greenabaum died from the effect of a pistol shot, which 
was discharged intentionally, not accidentally,” when further on, in 
the same sentence, we find the following: “And that at the time the 
said Greenabaum was insane to such an extent as to be unable to 
form an intent to take his life.’ To one disposed to be critical it 
might be difficult to reconcile the statement that the deceased died 
from the effect of a pistol shot which was discharged intentionally, 
while in the hand of the deceased, upon and against his own person, 
when at the same time it is further admitted that he was insane to 
such an extent as to be unable to form an intent to take his own 
life, on the ground that one could not intentionally do that which 
he was unable to form an intention to accomplish, for want of suffi- 
cient will power (resulting from the disease of insanity) from which 
an intentional act could emanate. For the sake of this case, how- 
ever, we will give the agreed statement of facts as to the occurrence 
of the insured’s death the construction most favorable that can be 
taken in aid of plaintiffs’ claim. We will ignore the words “ inten- 
tional, not accidental,” and hold that the dominating words of the 
sentence are “that at the time the said Greenabaum was insane to 
such an extent as to be unable to form an intent to take his own 
life;” that he was unable to comprehend or appreciate either the 
moral or physical effect of the operation that resulted in his death. 
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Was death of the insured under these circumstances within the con- 
templation of the parties to the policy, where the express words of 
avoidance written therein are, “In case of the self-destruction of 
the holder of this policy, whether voluntary or involuntary, sane or 
insane, this policy shall become void,” etc.? 

In the case of Adkins vs. Insurance Co., reported in 70 Mo., 27, 
which was an action on a policy of insurance issued to plaintiff on 
the life of her husband, containing these words of exemption, “that 
in case of the death of said insured by his own act and intention, 
whether sane or insane, the company shall not be liable,” and 
where, under the agreed statement of facts upon which the case 
was submitted, it appeared that plaintiff's husband committed sui- 
cide, and “ that at the time he committed suicide he was insane; 
that his mind was so far impaired that he did not understand the 
moral character, the general nature, and consequences of the act; 
and that the act of self-destruction was the result of his insane con- 
dition of mind,”—this court, through Hough, J., after an exhaustive 
review of the leading cases, both in this country and in England, 
upon the question as to whether self-destruction by one in a fit of 
insanity is within the condition of a policy when the words of avoid- 
ance are that if the insured “ shall commit suicide,” or “shall die by 
his own hand or act,” or “ shall effect his own self-destruction,” and 
other like kindred expressions, in the course of the opinion, ex- 
pressed the existence of an irreconcilable conflict of authorities 
(these on the one line contending that the policy would be avoided 
if the assured, at the time of causing or effecting his death, was con- 
scious of the physical nature and consequences of the act, and in- 
tended thereby to put an end to his own life, and those on the other 
maintaining that the policy would not be avoided unless the insured 
was also conscious of the moral quality or criminality of the act), 
closed the opinion by finding for the insurance company with these 
remarks: “The language of the agreed statement denoting the state 
of the mind of the assured, having been adopted from the opinion 
in Insurance Co. vs. Terry (15 Wall., 580), must be regarded as hav- 
ing been used by the parties in the sense in which it was employed 
in that opinion; and as it appears from such statement, so con- 
strued, that the mind of the assured was only so far impaired that 
he did not understand the moral quality and consequences of his 
act, it follows from the views we have expressed that the defendant 
is not liable for the full amount of the policy.” Whether by that 
opinion it is meant to restrict the nonliability of the insurance com- 
panies where the words of avoidance used in the policies are, “ In 
case of the death of the insured by his own act and intention, 
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whether sane or insane,” to such cases as where the assured, though 
insane, was conscious of the physical nature and consequences of his 
acts, and intended to put an end to his life, are to those cases where 
the reasoning faculties of the insured are shown to be so far im- 
paired that he was not able to understand the moral character, the 
general nature, consequences, and effect of the act he commits, it is 
not altogether clear, as the facts of the case only called for an opin- 
ion upon the effect of the avoiding clause of a policy where the con- 
dition of the mind of the assured was shown to have been only so 
far impaired that he did not understand the moral quality and con- 
sequence of his act. But whether the case of Adkins vs. Insurance 
Co. be regarded as an authority in favor of the contention of the 
respondent herein, or not, as is most vigorously insisted by respond- 
ent, and without regard to what views we might entertain as to the 
requisite mental power necessary to be possessed by an insured at 
the time of effecting his own destruction to authorize the defeat of 
an action when the words of avoidance in a policy are “in case of 
suicide,” “death by one’s own hand, act, or intention,” or “in case 
of the self-destruction of the insured,” we think that when to those 
words is superadded the words “whether voluntary or involuntary, 
sane or insane,” the issue as to the extent of the mental capacity of 
the assured is eliminated, and all conditions of insanity are included 
within the exemption. To hold otherwise, and assert as contended 
by appellants, as well as by some of the authorities cited, that, not- 
withstanding the superadded words, the exemption is aimed at only 
such as are guilty of an “intelligent, conscious, criminal self- 
destruction,” and not to all insane insured who take their own life ° 
is to deny to the added words “ whether voluntary or involuntary, 
sane or insane,” any significance whatever. To say that the words 
“voluntary or involuntary, sane or insane,” added to the words “in 
case of the self-destruction of the insured,” used in the policy in 
suit, will not avoid a liability on part of the insured if he shall effect 
his own self-destruction, and add, by way of argument, “that the 
policy is avoided only if the insured shall die by his own hand, and 
that one does not die by his own hand if death results from an irre- 
sistible insane impulse, more than if it was effected by an outside in- 
dependent agency or by an accident, and that death by accident, 
some external independent agency, or by an insane irresponsible 
impulse, is in fact the same thing,” is more technical than sound, 
and savors more of the work of the partisan advocate in the interest 
of his client’s necessities than the utterance of a court whose office 
it is to look to the intention of the parties to the contract of insur- 
ance at the time it was made and executed, and to construe the 
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language and terms employed as they are understood and used by 
the great majority of mankind to whom like policies similarly 
worded are daily addressed. The same process of reasoning would 
lead to the conclusion just as logically that a contract of insurance 
could not be made exempting the insurance company from liability 
in case of death resulting from insanity,—a position certainly not 
tenable in view of the history of the business of life insurance in this 
country, as all have seen it conducted. Whatever meaning the au- 
thorities may give to the words “suicide,” “death by one’s own 
hand or act,” or “ self-destruction,” etc., which are practically used 
as synonymous terms in insurance policies when standing alone, it 
is most obvious that they cannot be said to control the conditions of 
avoidance, which in the case of this policy go further, and substan- 
tially declare that it shall make no difference whether the self- 
destruction was voluntarily or involuntarily effected, or whether, at 
the time death was effected, the insured was sane or insane. 

It seems idle to contend that by the addition of the words “vol- 
untary or involuntary, sane or insane” to the words “suicide,” 
“ self-destruction,” “ self-murder,” and the like, after judicial con- 
struction had been given to the last-named words unfavorable to 
the contention of the companies in all the earlier cases, when the in- 
sured was shown to have been insane at the time of effecting his 
death, and the companies sought to deny their liability, some less- 
restricted liability was not contemplated by both the insurer and 
insured. Some of these qualifying and limiting words have been 
adopted by the insurance companies, and inserted into the avoiding 
clauses of their policies, from suggestions that are to be found in 
the earlier opinions of the courts as to what words the company 
might have chosen in addition to the general words “suicide,” 
“self-murder,” and “self-destruction,” and such like kindred expres- 
sions, if the insurance companies desired to make the exemption in 
their policies effectual to defeat all responsibility when the death of 
an insured was effected as the result of his own effort, regardless of 
the question of the mental power and capacity of the insured at the 
time of accomplishing the deed. The words “ voluntary or involun- 
tary,” “sane or insane,” and other similar qualifying and limiting 
words, seem to have been introduced into the modern policy for the 
express purpose of avoiding the force of the interpretation which 
had been given by the courts to the general words that had there- 
tofore been used, and to obviate all uncertainty as to the nonlia- 
bility of the company in all cases when death was effected as the 
result of action on the part of the insured, whatever may be said as 
to the condition or state of the mind of the deceased at the time. 
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Any other construction robs the added words of all meaning, and 
turns them in upon themselves, as it were, to effect their own self- 
destruction. Courts will not become so critical, or analyze so 
closely the literal, technical meaning of words or expressions em- 
ployed in the every-day business affairs of life, as to deny to them 
their common and popular meaning, as understood and interpreted 
by the multitude to whom those expressions are daily addressed, 
but will view and construe them in the light of the public under- 
standing, and assume that such was the aspect in which they were 
viewed and considered by the parties to the contract at the time of 
using them. The judgment of the trial court will be affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


HAYES 
v8. 
MILFORD MUT. FIRE INS. CO.* 


The plaintiff had a contract as agent, under which he was to receive a per- 
centage of the net profits of the business written by him. 


Held, That he had an insurable interest in the risks written and might insure 
his interests in profits on such risks written in another company. 


Held, That a deseription which stated that it was on his interests in such 
profits under his contract, provided that his company must sustain a cer- 
tain specified amount of losses between certain dates, and that as pre- 
cedent to any claim the insured must present a statement from the secre- 
tary, under oath, that such amount had been so lost, was suflicient. 


In an action on a policy, providing that it should be void in case of either 
prior or subsequent insurance, the existence of other policies with similar 
provisions is no defense. By these terms they are void. 


Failure to.disagree and request arbitration within the time specified waives 
a provision regarding arbitration in case of disagreement. 
N. Marruews, Jr., and W. G. Tompson, for Appellant. 
F. P. Govutpine and Wenvett Wituiams, for Appellee. 


Larturop, J. 
The plaintiff, by virtue of a contract with the Atlas Mutual In- 
surance Company, made on February 27, 1895, was constituted its 
sole agent, and was to have charge of placing all risks on behalf of 
said company. He was to receive, as compensation for his services, 
A sum equivalent to 20 per cent of all sums received from the assured for 


or on account of all policies issued on behalf of the company, and also a sum 
equivalent to 10 per cent of the net profits of the business of the company. 





* Decision rendered, March 12, 1898. 
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The net profits were to be estimated by considering as profits all 
premiums received or payable on account of policies issued within 
the year, and deducting therefrom all amounts paid for cancelations, 
returned premiums, rebates, reduction in rates, premiums for rein- 
surance, all losses and expenses incidental to the adjustment thereof, 
the compensation of 20 per cent above mentioned, and also all al- 
lowances provided in the contract on account of taxes and office 
expenses. It is agreed by the parties that the plaintiff did not de- 
termine the character of the risks taken by the Atlas Ins. Co., but 
this duty was performed by the secretary of the company, under a 
vote of the directors. While this contract was in force, the defend- 
ant issued to the plaintiff the policy declared on. This was on a 
printed blank of a Massachusetts standard policy, with a rider at- 
tached. It insures Lorenzo Burge, Hayes & Co. (the name under 
which tbe plaintiff did business) against loss or damage by fire or 
lightning to the amount of $2,500, as per form attached to and 
made the descriptive part of this policy. Then follows the rider, 
signed by the secretary of the company, and reading as follows:— 

Lorenzo Burge, Hayes & Co. On their interest in profits under contract 
with the Atlas Mutual Insurance Company, of Boston, provided the follow- 
ing conditions are complied with: First. The Atlas Mutual Insurance Com- 
pany must sustain losses by fire between midnight of Sept. 30, 1895, and mid- 
night of Dec. 31, 1895, amounting to $25,000. Second. No claim for loss can 
be made against the Milford Mutual Fire Insurance Company until the as- 
sured presents a statement from the secretary of the Atlas Mutual Insurance 
Company, under oath, stating that the Atlas Mutual Insurance Co. has suf- 
fered loss in excess of $25,000 by and in consequence of fires occurring during 
the term above specified. The above two conditions having been complied 
with, the Milford Mutual Fire Insurance Company hereby agrees to pay to 
the assured 50 per cent of its policy ; then, if it is shown in the same manner 
that the losses of said Atlas Mutual Insurance Co. have amounted to $30,000 
for the same period, the Milford Mutual Fire Insurance Co. pays a total loss 
under its policy. It is further understood and agreed that all specific rein- 
surance shall be credited by the Atlas Mutual Insurance Co.; but it is further 
understood and agreed that the said $25,000 or $30,000 in losses are entirely 
irrespective of any and all excess reinsurance, of whatever name or nature, 
should any exist. It is further understood that this policy cannot be can- 
celed by either party to this contract. 

The insurance was from September 30, 1895, at midnight, until 
December 31, 1895, at midnight. The Atlas Ins. Co. sustained losses 
by fire between midnight of September 30, 1895, and midnight of 
December 31, 1895, in excess of $30,000, after crediting all specific 
reinsurance. The company had no excess reinsurance. Before the 
date of the writ in this case the plaintiff presented to the defendant 
a statement, under oath, from the secretary of the Atlas Ins. Co., 
setting forth that that company had sustained losses by and in conse- 
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quence of fires occurring between midnight of September 30, 1895, 
and midnight of December 31, 1895, amounting to more than 
$30,000, after crediting all specific insurance. This statement was 
accepted by the defendant as correct in form. 

1. The first question which arises in the case is whether the plain- 
tiff had an insurable interest in the property insured by the Atlas 
Ins. Co.; and we have no doubt that he had such an interest. By 
virtue of his contract with the Atlas Ins. Co., he was entitled to a 
certain portion of the net profits of that company, during the 
period specified in the policy. As,in estimating the net profits, 
losses were to be deducted, the plaintiff would have been benefitted 
by the continued existence of the property insured by the Atlas 
Ins. Co., and would have been injured by its destruction: In East- 
ern R. Co. vs. Relief Fire Ins. Co. (98 Mass., 420, 423), it is said by 
Mr. Justice Gray: ‘By the law of insurance, any person has an 
insurable interest in property, by the existence of which he receives 
a benefit, or by the destruction of which he will suffer a loss, whether 
he has or has not any title in, or lien upon, or possession of, the prop- 
erty insured.” Many other cases might be cited to the same effect, 

2. The next question is whether the description of the subject- 
matter of the insurance, namely, the tangible property covered by 
policies of the Atlas Ins. Co., during the time specified, is suffi- 
ciently definite. The words “on their interest in profits ” are to be 
taken in connection with the rest of the policy, and with the con- 
tract of the plaintiff, in determining what is meant. Preceding the 
rider are the words “against loss or damage by fire or lightning.” 
These words have reference to tangible property, rather than to an 
intangible interest. The first and second conditions of the rider 
show the intention of the parties that the payment of the insur- 
ance should depend on the destruction or damage of tangible prop- 
erty by fire or lightning. It also clearly appears in the contract 
between the plaintiff and the Atlas Ins. Co. that a portion of the 
plaintiff's compensation for his services was dependent on the con- 
tinued existence of property insured by that company. In Eastern 
R. Co. vs. Relief Fire Ins. Co., ubi supra, the insurance was on the 
plaintiff's liability for loss and damage by fire occasioned by sparks 
of locomotives to property of others, situate on lands not owned or 
occupied by assured, and it was said by Mr. Justice Gray: “The 
object of this clause is to define the extent of the risk which is as- 
sumed, and to describe their insurable interests in accordance with 
its peculiar nature. * * * But, by the manifest purport of this 
clause, and the clear words of the subsequent provisions of the 
policy, it is the property in which they have an interest to the 
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extent of theirjliability for its destruction, and not the liability itself, 
which is insured against loss or dumage by fire.” So, in cases under 
St. 19, Geo. II., c. 37, § 1, it has been held that an insurance on 
profits on goods is an insurance on goods: Smith vs. Reynolds, 1 
Hurl. & N., 221; De Mattos vs. North. L. R., 3 Exch., 185. See, also, 
Berridge vs Insurance Co., 18 Q. B. Div., 346. We are therefore of 
opinion that the subject-matter of the insurance was sufficiently 
described. 

3. We see no yround for holding that the policy in question is a 
gaming or wager policy. The plaintiff, as we have seen, had an in- 
terest in the property insured when the policy was made, and this 
interest continued during the term of the policy. See King vs. In- 
surance Co., 7 Cush., 1, 5. 

4. The policy in suit contains, among the printed clauses after 
the rider, the following :— 


* * * 


This policy shall be void if the insured now has, or shall here- 
after make, any other insurance on the said property, without the assent in 
writing or in print of the company. 

The plaintiff, as the agreed facts state, “on or about October 29, 
1895,” obtained a policy from the Citizens’ Mutual Fire Ins. Co., of 
Providence, R. I., and on November 4, 1895, obtained another pol- 
icy from the Security Mutual Fire Ins. Co., also of Providence. 
Each policy contained a rider similar to that in the policy in suit, 
and each also contained the following printed clause :— 

This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has or shall hereafter make 
or procure any other contract of insurance, whether valid or not, on property 
covered in whole or in part by this policy. 

It is clear, under our decisions, that neither of these policies af- 
fords any defense to the action. If the Citizens’ Company’s policy 
was issued before the policy in suit, it became void by its terms, 
when the defendant issued its policy: Forbush vs. Insurance Co., 
4 Gray, 337. If it was issued subsequently, as was the policy of the 
security company, for the same reason neither it nor the policy of 
the latter company took effect: Jackson vs. Insurance Co., 23 Pick., 
418; Clark vs. Insurance Co., 6 Cush., 342; Hardy vs. Insurance Co., 
4 Allen., 217; Thomas vs. Insurance Co., 119 Mass., 121. The tact 
that the plaintiff has a suit pending against the Citizens’ Ins. Co. is 
immaterial. In Thomas vs. Insurance Co., ubi supra, the plaintiff 
had received payment under the subsequent policy, which policy 
was found to be invalid, and this was held not to affect the plain- 
tiff’s rights against the defendant. 

5. Lastly, it is contended that the action is prematurely brought, 
because no proceedings have been had under the arbitration clause 
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of the policy. But it appears that, for more than 60 days after the 
sworn statement was rendered by the plaintiff to the defendant, 
there was no dispute between them as to the losses of the Atlas 
Company, or as to the plaintiff's losses, although there was a dispute 
after 60 days. The policy contains this provision :— 

In case of any loss or damage, the company, within sixty days after the in- 
sured shall have submitted a statement, * * * shall either pay the 
amount for which it shall be liable, which amount, if not agreed upon, shall 
be ascertained by award of referees, as hereinafter provided. 

As there was no dispute as to the amount until at some time after 
the expiration of the 60 days, there was nothing to arbitrate; and 
the defendant may be held to have waived the provisions as to arbi- 
tration: Wainer vs. Insurance Co., 153 Mass., 335; McDowell vs. 
Insurance Co., 164 Mass., 444. 

There are some other questions raised by the agreed facts, which 
we have not considered, as they have not been argued. The judg- 
ment of the superior court must be reversed, and by the agreement 
of the parties, in the view which we have taken of the law, judg- 
ment is to be entered for the plaintiff for $2,500, with interest from 
March 6, 1896, and for costs. So ordered. 


SUPREME COURT OF WASHINGTON. 


DAVIS 


v8. 
ATLAS ASSURANCE CoO.* 


The policy provided that the loss should be estimated according to the cash 
value, to be estimated by the insured and company, or in case of their dis- 
agreement, by appraisers, and that the loss should not be payable until 
after notice, and an award, ‘‘ when appraisal has been required,” and 
that no action should be sustainable until compliance with all the policy 
requirements. 

Held, That the complaint need not set up that no demand for appraisal had 
been made; an award is not a condition precedent to a suit. But a de- 
mand and refusal to arbitrate may be pleaded as a bar to recovery. 

When an award is shown to have been made in the pleadings, it may be as- 
sailed, and shown to be not binding in the reply, without a separate ac- 
tion to set it aside. 

The award was signed in blank by the appraiser of insured, leaving the 
appraiser of the insurers to foot up the items. The latter afterwards dis- 
covered he had erred in his footings, and proposed to correct the award 
by a supplementary statement, but the appraiser of insured refused to 
have anything further to do with the matter. 


Held, That the company was bound by the knowledge of its appraiser that 
the award was ineffectual, and was bound to proffer a new appraisement, 


* Decision rendered, Dec. 18, 1896. 
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failing which the insured was entitled to recover the amount found on 
action brought. 


An agreement for arbitration on terms different from the policy provision is a 
waiver of the policy right to demand a new appraisement. 


The policy contained the following provisions:— 


“This company shall not be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall be 
ascertained or estimated according to such cash value, with proper deduction 
for depreciation, however caused, and shall in no event exceed what it would 
then cost the insured to repair or replace the same with material of like kind 
and quality. Said ascertainment or estimate shall be made by the insured 
and this company, or, if they differ, then by appraisers as hereinafter pro- 
vided.” ‘‘ And the loss shall not become payable until sixty days after the 
notice of loss herein required has been received by this company, inciuding 
an award by appraisers, when appraisal, ascertainment, estimate, and satis- 
factory.proof of the loss has been required.” ‘‘No suit or action on this policy 
for the recovery of any claim shall be sustainable in any court of law or equity 
until after full compliance by the insured with all the requirements.” 


Srratton, Lewis & Giiman, for Appellant. 
Stanton Warsurton and G. C. Brirron, for Respondent. 


Gorpon, J. 

This was an action upon a policy of insurance, issued by appel- 
lant, insuring respondent against loss or damage by fire upon cer- 
tain laundry machinery and fixtures. The complaint alleges the 
issuance of the policy, the destruction by fire of the property in- 
sured, the furnishing of proofs of loss, and nonpayment on the part 
of the company. The answer admits the making of the policy and 
the fire, denies the amount of damage claimed, and sets up affirm- 
atively that there was a submission to arbitration and an award 
made, under the terms of which the sum of $1,900 was found to be 
the loss sustained by plaintiff, and that this amount the appel- 
lant stood ready at all times to pay. The reply admits the submis- 
sion to appraisers substantially as alleged in the answer, but urges 
that the award was invalid, on account of the fraudulent conduct of 
the companies in selecting an appraiser, and fraudulent conduct of 
the appraiser selected by the companies in making the appraise- 
ment, and that the agreement of submission was not within the 
agreement and the terms of the policy. The trial which followed re- 
sulted in a verdict and judgment for the plaintiff, and the defend- 
ant has appealed. 

1. The first contention is that the court erred in overruling a de- 
murrer to the complaint. The ground upon which this objection 
proceeds is that the complaint does not anywhere show that the in- 
sured and the company had reached an adjustment regarding the 
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amount of the loss, or that there had been an appraisement thereof, 
as provided by the terms of the policy; and it is argued, in support 
of the demurrer, that the contract of insurance arising upon a pol- 
icy containing the terms and conditions included in the policy in 
question is not an agreement on the part of the insurance company 
to pay any fixed sum, but merely to pay such sum as may be found 
to be due the insured by an adjustment between the company and 
the insured, or determined by appraisement in the method pointed 
out by the policy,—in other words, that the contract of insurance 
requires the company “to pay only such sum as the insured and in- 
surer may agree to be the loss, or, if they cannot agree, then that 
the loss be fixed by the appraisement.” We think that the provisions 
of the policy in reference to arbitration and appraisement do not 
require an award of appraisers as a condition precedent to a 
right of action on the policy, but, when a demand has been made 
by the company for arbitration pursuant to those provisions, the 
insured’s refusal to arbitrate may be pleaded as a bar to a recovery. 
It is not essential that the complaint should affirmatively show that 
no such demand had been made. While a diversity of opinion ex- 
ists upon this question, we think that the weight of authority in 
Code States sustains this view: Randall vs. Insurance Co. (Mont.); 
Insurance Co. vs. Hall (Kan. App.); Nurney vs. Insurance Co., 63 
Mich., 633; Insurance Co. vs. Badger, 53 Wis., 283; Wright vs. In- 
surance Co. (Pa. Sup.); Wallace vs. Insurance Co., 4 McCrary, 123; 
Kahnweiler vs. Insurance Co., 14 C. C. A., 485. 

2. It is next contended that the court erred in overruling the ob- 
jection of the defendant to the introduction of any evidence, and 
denying defendant’s motion for a judgment upon the pleadings. 
This contention is that, inasmuch as the pleadings disclose that an 
award had been made, such award was binding and conclusive on 
the parties until 1t was set aside by a competent court. We cannot 
agree with the claim of appellant that the pleadings show that an 
award was reached, notwithstanding it appears that arbitration was 
attempted and failed. However, we think that it was competent for 
the plaintiff, in his reply, to assail the award, and to show wherein 
it was of no effect or validity, and thus settle in one action all the 
differences existing between the parties growing out of the contract 
of insurance. In Sanford vs. Insurance Co. (11 Wash., 653), this 
court had occasion to fully examine that question, and, upon the 
authority of that case, we think that defendant’s motion for judg- 
ment upon the pleadings was properly denied. 

3. The sufficiency of the evidence to entitle the plaintiff to recover 
upon the issues submitted to the jury is also made a ground of con- 
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tention. In substance, the record shows that the insurance compa- 
nies having the insurance upon the property in question attempted, 
through their adjusters, to agree with respondent upon the amount 
of the Joss sustained by him, and, being unable to agree, an ap- 
praisement was demanded by them. Respondent acquiesced in this 
demand, and appointed one Confare as his appraiser, and the com- 
panies selected one George Costen as their appraiser. Thereupon 
the plaintiff furnished these appraisers with a list of the property 
upon which he claimed to have sustained loss. Thereafter, being 
unable to agree upon some of the items, the appraisers agreed upon 
one Jager as umpire. The agreement for arbitration was contained 
in printed blank furnished by the adjuster of the appellant. This 
blank contained provisions which were at variance and not in ac- 
cordance with the terms of the policies. Each appraiser kept a 
separate list of the items and the amount of the loss. In the main 
they were able to agree upon the items without appealing to the 
umpire. The items of losses so kept by the appraisers were upon 
loose pieces of paper. They concluded their appraisement late in 
the evening, and thereupon the appraiser for the insured signed an 
award in blank, agreeing that the company’s appraiser should foot 
up the items, and insert the amount thereof in the blank left for 
that purpose in “the award.” There was some dispute as to whether, 
at the time Confare actually signed the so-called “ award,” the blank 
had been filled; but we deem it immaterial, in view of the other 
. facts herein referred to. Afterwards the companies’ appraiser, Cos- 
ten, discovered that a mistake had been made in his footings, and 
that, instead of the items of loss aggregating $1,900, they somewhat 
exceeded $2,300. Thereupon he sought out Confare, and proposed 
to correct the award by signing a statement to the effect that the 
sum of $1,900, inserted therein was a mistake; but Confare refused 
to have anything more to do with the matter. The so-called 
“award ” was given to the companies’ adjuster, who thereafter de- 
livered the same to the respondent, upon request, and upon respond- 
ent’s promise to return it. It further appears that respondent dis- 
regarded his promise and retained the same. Appellant claims that 
it appears, from certain correspondence between counsel for the re- 
spective parties, that the appellant had offered to submit to a new 
appraisement if, for any reason, it should be found that the award 
of $1,900 was invalid, and that the court erred in submitting to the 
jury the question of whose fault it was that a new appraisement was 
not had. But the correspondence referred to must be interpreted 
in the light of the fact that the company was bound to know what 
its appraiser knew, namely, that the sum of $1,900, specified in the 
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so-called award, was erroneous, and had not in fact been agreed 
upon as the amount of the loss, and that no award had in fact been 
made. It also should have known that the agreement for submis- 
sion was not in accordance with the terms of the policies, inasmuch 
as the blank form for submission was furnished by its appraiser. 
Besides, it was conceded by counsel for the appellant, upon the trial 
below, that the terms of submission to appraisement were not in ac- 
cordance with the terms of the policy, and that, “ by mutual mistake 
of the appraisers, the amount of the award was not as it had been 
agreed upon between them.” Under these circumstances we think 
the court did not err in giving the following instruction, which is 
complained of: “Touching this defense, you are instructed that the 
‘arbitration award for nineteen hundred dollars was ineffectual to 
bind the parties, because of the admitted fact that the wrong amount 
was stated therein; and the arbitrators failing thereafter to make 
any award, and the parties never having proceeded to a new arbi- 
tration, the question here for your determination is as to whose fault 
it was that no new arbitration was entered upon. If it was by fault 
of the plaintiff, then he is without right to maintain this action here; 
but, if it was by fault of the defendant company, then the plaintiff 
may rightfully maintain his action. When the plaintiff and defend- 
ant company ascertained and knew that the award made by the ar- 
bitrators selected was ineffectual, and that no agreement could be 
reached by them, it was the duty of the defendant, as well as the 
plaintiff, to disclaim right thereunder; and proffer readiness to pro- 
ceed with a new arbitration. If you find, from the evidence, that 
the defendant company insisted on holding plaintiff to the terms of 
the award, after knowing the said fact of a wrong amount therein, 
and did not disclaim right to hold plaintiff thereto, then the plain- 
tiff had a right to commence and maintain this, his action, in the 
court here, for the recovery of whatever damage he had sustained 
by loss or injury to the property described in the policy; but,if you 
find that the defendant company is clear of fault in this respect, 
then the plaintiff is without right to maintain this action, and your 
verdict will be for the defendant company.” From the verdict ar- 
rived at we are bound to presume that the jury found that it was the 
fault of the company that no new arbitration was entered upon, and 
we are unable to say that such finding is not without sufficient evi- 
dence and support. 

4. Instructions Nos. 4, 5, 6, 7, 8, and 11, requested by appellant, 
were properly refused, because the condition of the record did not 
justify their submission. Nor did the court err in refusing to give 
instructions Nos. 13 and 14, requested by the defendant. This leads 
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to an affirmance of the judgment. But there is another reason why 
judgment should be affirmed. The agreement for submission being 
in terms materially different from that provided by the policy con- 
stituted a waiver of the right to demand a new appraisement pur- 
suant to the terms of the policy. “ When defendant elected to take 
an appraisement which was not such as its policy gave it a right to 
demand and insist upon, it waived whatever right it might otherwise 
have had to insist upon the appraisement provided for in the pol- 
icies:” Harrison vs. Insurance Co., 67 Fed., 577; Insurance Co. vs. 
Alvord, 61 Fed., 752; Adams vs. Insurance Co., 85 Iowa, 6. In the 
case last cited the Supreme Court of Iowa say: “By entering into 
an agreement of submission not in accordance with the provisions 
of the policy, and standing on the validity of an award made under 
such submission, the defendant must be held to have waived the 
right, if it had any, to insist that an award must be made in accord- 
ance with the terms of the policy before suit could be commenced 
thereon.” Affirmed. Dunbar and Scott, JJ., concur. 


SUPREME COURT OF WISCONSIN. 


SCHMIDT 
v8. 


SUPREME TENT OF KNIGHTS OF MACCABEES OF THE WORLD.* 


The certificate of a benevolent society provided that the member should be 
bound by the by-laws then in force, or thereafter adopted. 


Held, That a subsequent by-law, that a member should stand suspended with- 
out any special action by the order if he engaged in a prohibited occupa- 
tion, was not unreasonable, and bound the member. 


Statement of facts by Winstow, J. 

The defendant is a foreign corporation licensed to do business as 
a mutual benefit insurance society in this State. On the 26th of 
April, 1893, Henry L. Schmidt, deceased, then the husband of the 
plaintiff, became a member of a local lodge of the defendant com- 
pany at Oshkosh, called the “Northern Light Tent, No. 35,” and 
received a certificate to the effect that upon his death $1,000 would 
be paid to his wife, Emma E. Schmidt, the plaintiff, upon the fur- 
nishing of proofs of death and the surrender of the certificate, 


Provided he shall have in every particular complied with the laws of the 
order now in force, or that may hereafter be adopted, and has not obtained 


~ *Decision rendered, Nov. 16, 1897. 
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his membership by fraud or misrepresentation as to his age, physical condi- 
tion, or occupation, when admitted to membership. 


At that time Schmidt was a baker and confectioner in the city of 
Oshkosh, and remained such until the time of his death. On June 
14, 1894, however, he opened a saloon, and stocked it, in the base- 
ment of the building used by him for a bakery, and obtained a re- 
tail liquor-dealer’s license. Schmidt himself continued his business 
of baker, and employed a bartender, who operated the saloon the 
most of the time; Schmidt, however, occasionally making a sale in 
the absence of the bartender. On the 19th of September, 1894, 
Schmidt died, being still a member of the said subordinate tent, 
and having paid two or three assessments levied after he engaged 
in the business of saloon keeping, and after such fact was known to 
the officers of the subordinate tent. Thesupreme tent of the order, 
however, had no notice that the deceased was the proprietor of a 
saloon until after his death. When Schmidt joined the order, its 
by-laws provided that no person engaged as principal, agetit, or 
servant in the sale of liquors was eligible to membership. At a 
regular meeting held in May, 1893, the defendant’s by-laws were 
amended so as to provide as follows:— 


Sec. 142. No person shall be admitted as a beneficial member of this order 
who is engaged in any of the following occupations: Blasting, coal min- 
ing, submarine operations, manufacturing highly explosive or inflammable 
materials, nor who is an aeronaut, or lineman in the employ of electric com- 
panies, either in the construction or repairing of lines over which the electric 
current passes, or who is engaged in any other occupation deemed extra- 
hazardous by the supreme medical examiner; and no person shall be eligible 
for membership in the order who is engaged either as principal, agent, or 
servant in the manufacture or sale of spirituous, malt, or vinous liquors as a 
beverage; and, should any beneficial member of the order engage in any of 
the above-named prohibited occupations after admission, his benefit certifi- 
cate shall become null and void trom and after the date of his so engaging in 
such prohibited occupation, and he shall stand suspended from all rights to 
participate in the benefit funds of the order, and no action of the tent or the 
supreme tent shall be a condition precedent to such suspension; and the 
record-keeper, when any such suspension takes place, shall not receive further 
assessments from such suspended member. He shall enter such suspension on 
his records, and report the same to the supreme record-keeper as he would re- 
port any other suspension, giving date and. cause thereof; and, in case any 
assessment shall be received from a member who has thus engaged in a pro- 
hibited occupation after his admission, the receipt thereof shall not continue 
the benefit certificate of such member in force, nor shall it be a waiver of his 
engaging in such prohibited occupation. 


Due proofs of loss were made, and the defendant declined to pay, 
whereupon this action was brought. Trial was had before the court 
without a jury, and the court, baving made findings substantially in 
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accordance with the facts hereinbefore stated, dismissed the com- 
plaint, and the plaintiff appeals. 


Barzers & BeciinGer, for Appellant. 
Puiturrs & Hicks, for Respondent. 


Winstow, J. (after stating the facts.) 

The certificate of membership in question was conditioned on 
compliance with all the laws of the order then in force or that might 
thereafter be adopted. A by-law was duly and regularly adopted 
in May, 1893, which provided that, if any beneficial member of the 
order engaged in any prohibited occupation after admission, his cer- 
tificate should become null and void, and he should “stand sus- 
pended from all rights to participate in the benefit funds of the 
order.” This by-law is not unreasonable, and it was clearly binding 
on the plaintiff by the terms of the certificate. Moreover, it was 
self-executing, so that no action by the company was necessary to 
make the suspension complete: Freckmann vs. Royal Arcanum, 96 
Wis. —. It is undisputed that Schmidt engaged as principal in the 
business of selling liquor as a beverage in June, 1894. By this act 
he became suspended from the order by the terms of the by-law. 
There was no waiver resulting from his payment of assessments 
thereafter made, because the by-law in question, which has become 
a part of the contract, expressly provides that such payments shall 
not constitute a waiver: Carey vs. Insurance Co., 84 Wis., 80. 

Judgment affirmed. 


SUPREME COURT OF KANSAS. 


LANCASHIRE INS. CoO. 
vs. 


BOARDMAN.* 


Where a policy of insurance is issued to a mortgagor, and at the same time a 
mortgage clause is attached, by which it is stipulated that the loss, if 
any, shall be payable to a mortgagee therein named, or its assigns, and 
that the insurance as to the mortgagee shall not be invalidated by any 
act or neglect of the owner, and that the provisions of the mortgage 
clause shall take precedence over the provisions of the policy, held: (1) 
That the mortgage clause will be liberally construed, and that a breach 
of the terms of the original policy which have especial relation to the risk 
as between the mortgagor and the insurer will not invalidate the policy 


* Decision rendered, June 5, 1897. Syllabus by the Court. 
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in a suit brought by the mortgagee, unless the provision violated is con- 
sistent with the mortgage clause; (2) that the commencement of a suit 
to foreclose the mortgage, and the appointment of a receiver to take 
charge of the property, are not such a breach as will avoid a policy con- 
taining a clause providing that the policy shall be avoided upon the com- 
mencement of proceedings of foreclosure, or any change in title or pos- 
session, whether by legal process or judicial decree, such a clause being 
inapplicable to the risks as between the insurer and the mortgagee 
whose interest in the insured property is not impaired or diminished by 
such proceedings. 


Tuos. C. Witson and Myron H. Beacu, for Plaintiff in Error. 
Hoitmes & Haymaxer, for Defendant in Error. 
ALLEN, J. 

Boardman brought suit on a policy of insurance issued by the 
plaintiff in error to Flora Cowley, on the 5th day of December, 1889, 
for $2,500, alleging in his petition the execution of the policy, pay- 
ment of the premium, and the destruction of the property insured 
by fire. It was also alleged that the Sedgwick Loan & Investment 
Company loaned Flora Cowley the sum of $2,500, for which she ex- 
ecuted her bond, secured by mortgage covering the property in- 
sured; that the said Flora Cowley, with the consent of the duly- 
authorized agent of the defendant, assigned the policy of insurance 
as additional security for the loan to the Sedgwick Loan & Invest- 
ment Company; that said investment company duly assigned the 
mortgage and debt secured thereby to the plaintiff; and that the 
defendant’s agent attached to the policy what is denominated a 
“ mortgage clause,” which bears date the day on which the policy 
was issued, and the essential parts of which read as follows:— 


Policy No. 1,510,005, in Name of Flora Cowley, Agency at Wichita, Kansas. 
Loss, if any, payable to the Sedgwick Loan & Investment Company, mortga- 
gee or trustee, or its assigns, as its interest may appear, as herein provided. 
It being hereby understood and agreed that this insurance, as to the interest 
of the mortgagee or trustee only therein, shall not be invalidated by any act 
or neglect of the mortgagor or owner of the property insured, nor by the oc- 
cupation of the premises for purposes more hazardous than are permitted by 
the terms of this policy; provided, that the mortgagee or trustee or assigns 
shall notify this company of any change of ownership or increase of hazard 
which shall come to his or their knowledge, and shall have permission for 
such change of ownership or increase of hazard duly indorsed on this policy ; 
and provided, further, that every increase of hazard not permitted by the 
policy to the mortgagor or owner shall be paid for by the mortgagee or trustee 
or assigns on reasonable demand, and after demand made by this company 
upon, and refusal by, the mortgagor or owner to pay, according to the estab- 
lished schedule of rates. It is also agreed that whenever this company shall 
pay the mortgagee or trustee or assigns any sum for loss under this policy, 
and shall claim that, as to the mortgagor or owner, no liability therefor ex- 
ists, it shall at once, and to the extent of such payment, be legally subrogated 
to all the rights of the party to whom such payments shall be made, under 
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any and all securities held by such party for the payment of such debt. But 
such subrogation shall be in subordination to the claim of said party for the 
balance of the debt so secured, or said company may, at its option, pay the 
mortgagee or trustees or assigns the whole debt so secured, with all the inter- 
est which may have accrued thereon to the date of such payment, and shall 
thereupon receive, from the party to whom such payment shall be made, an 
assignment and transfer of said debt, with all securities held by said parties 
for the payment thereof. The foregoing provisions and agreements shall take 
precedence over any provision or condition conflicting therewith contained in 
said policy. This clause is attached to, and is made a part of, the said policy, 
from the fifth day of December, 1889. 

For a seventh defense, the defendant set up in its answer: “That 
the said policy of insurance issued by it, bearing date December 5, 
1889, and numbered 1,510,005, contains the following provision, 
condition, and agreement, constituting a part thereof,and one of the 
considerations therefor, to wit: ‘(1) * * * Upon the commence- 
ment of proceedings of foreclosure, or upon a sale under a deed of 
trust, * * * or any change take place in the title or possession, 
except in case of succession by reason of the death of the assured, 
whether by legal process or judicial decree or voluntary transfer or 
conveyance, * * * then,and in every such case, this policy is void.’ 
That the said W. F. Boardman, plaintiff herein, heretofore, to wit, 
on or about the first day of January, 1891, brought suit against the 
said Flora Cowley and others in this court, to foreclose the mort- 
gage referred to in the petition in tis action.” It was then averred 
that on the application of the plaintiff, a receiver had been ap- 
pointed, who took possession of the mortgaged property, and that, 
by reason thereof, the policy was rendered void, and the defendant 
discharged from all liability thereunder. To this part of the answer 
the plaintiff demurred, and the demurrer was sustained by the 
court. 

The only question presented is as to the correctness of this ruling. 
An extended argument has been made, and elaborate briefs are filed, 
on behalf of the plaintiff in error, citing many authorities supposed 
to have application to the case. The contention is that, while the 
mortgage clause provides that no act or neglect of the mortgagor 
shall invalidate the policy, the act of the mortgagee in commencing 
foreclosure and obtaining the appointment of a receiver avoids it. 
The language in the answer copied from the policy of insurance is 
picked out from a long provision, stating many grounds of forfeit- 
ure. The concluding sentence of the mortgage clause is: “The 
foregoing provisions and agreements shall take precedence over any 
provision or condition conflicting therewith, contained in said pol- 
icy.” The policy and mortgage clause appear to have been issued 
contemporaneously. The policy of insurance proper is written on 
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a blank form adapted to the insurance of the owner against loss. 
The provisions contained in the clause from which the excerpt copied 
in the defendant’s answer is taken are applicable to a policy issued 
to the owner, but many of them are wholly inapplicable to a policy 
issued to a mortgagee. The mortgage clause attached changes the 
insurance contract in the very essential particular of making the 
mortgagee the beneficiary of the policy so long as the mortgage 
debt remains unpaid, and he alone is entitled tu recover in case of 
a loss: Insurance Co. vs. Coverdale, 48 Kan., 446. The purpose of 
the clause in the original policy, so far as it is lawful and enforce- 
able, is to protect the insurance company against any material 
change of the situation, calculated to increase the hazard of the in- 
surer. It provides against transfers of the property, foreclosure, or 
change in title or possession; and it is readily apparent that the 
insurer might be unwilling to continue a risk when the title of the 
insured was becoming impaired, either by a transfer of his interest, 
by its incumbrance, or by the institution of legal proceedings for 
the purpose of effecting a transfer of the legal title based on his own 
default in a mortgage contract. But these provisions appear in an 
entirely different light when construing the policy with the mort- 
gage clause attached, in an action brought by the mortgagee. The 
commencement of proceedings to foreclose a mortgage by the mort- 
gagee is not prohibited by the express terms of the mortgage clause, 
nor by any fair implication therein contained. If prohibited at all, 
it must be by reason of the provisions ofthe policy quoted. Construing 
both the original policy and the mortgage clause together, in the 
light of the plain purpose to insure the interest of the mortgagee, 
the commencement of foreclosure proceedings cannot be held to be 
a violation of any stipulation forbidding the mortgagee. The in- 
surer must have known when attaching the mortgage clause that it 
might become necessary for the mortgagee, in order to protect his 
interest under the mortgage, to commence foreclosure proceedings; 
that this would not have a tendency to diminish the interest of the 
mortgagee in the property, but rather to increase it. It is settled 
that an increase of the interest of the insured is no ground for the 
forfeiture of the policy: Insurance Co. vs. Ward, 50 Kan., 346. 

Nor does the appointment of a receiver to take charge of the prop- 
erty amount to such a change of possession as would vitiate the in- 
surance. The receiver takes possession as an officer of the court, 
for the benefit of the parties interested in the litigation: Thompson 
vs. Insurance Co., 136 U. S., 287. 

We have examined the authorities cited by counsel for plaintiff 
in error, and, while there is some language used in some of the cases 
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tending to support his contention, no case is brought to our atten- 
tion that seems controlling in this. The case of Dodge vs. Insur- 
ance Co. (4 Kan. App., 415), was on a policy with a similar mort- 
gage clause attached, and the questions involved in this case were 
there resolved adversely to the contention of the plaintiff in error. 
We find no error in the ruling of the court sustaining the demurrer, 
and it is affirmed. All the justices concurring. 


COURT OF APPEALS OF NEW YORK. 


GRAY ET AL. 
v8. 


GERMANIA FIRE INS. CO., or Ciry or NEw YorkK.* 


Where the policy provided that it shall be void in case of other insurance, 
without consent indorsed, the delivery of the policy without such indorse- 
ment by an agent authorized to issue and indorse policies, who knew that 
it was the purpose of insured to obtain other insurance, was not a waiver 
of the provision. 


The action was upon a policy of fire insurance for $1,000, issued 
by the defendant October 1, 1892, insuring the goods of the plain- 
tiffs in their store at Haverstraw, N. Y. It was a New York stand- 
ard policy, and prohibited other insurance unless the consent of the 
company was indorsed thereon. It also provided that none of its 
agents should have power to waive any of its provisions except by a 
written indorsement on the policy. The defendant’s agent applied 
to the plaintiffs to insure their goods. They informed him of their 
intention to procure insurance to the amount of $3,000 in three dif- 
ferent companies, and permitted him to write a policy for $1,000 in 
the defendant company. When the policy was delivered the agent, 
in answer to an inquiry of the plaintiffs, stated that it was correct. 
They subsequently obtained two other policies upon the property 
insured, one for $700 and the other for $1,000. The defendant’s 
agent had power to issue policies and to indorse permission for 
other insurance. But no such indorsement was made upon the 
policy in suit. 


Ernest Har, for Appellant. 
Srpney H. Stuart, for Respondents. 


* Decision rendered, Mar. 1, 1898. 
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Martin, J. 

The only question we are called upon to determine in this case is 
whether the knowledge of the defendant’s agent that the plaintiffs 
intended to procure other insurance upon the property covered by 
the defendant’s policy constituted a waiver of the provision therein 
prohibiting other insurance without the indorsement upon the pol- 
icy of an agreement to that effect. The courts below have so held. 
This conclusion was based upon the theory that as the defendant's 
agent knew that the plaintiffs intended to procure other insurance 
when the policy in suit was issued, and delivered it with that knowl- 
edge, it constituted a waiver of its provision as to other insurance. 
Manifestly, this theory cannot be sustained. It is well settled in 
this State that where an insurance company issues a policy, with 
full knowledge of facts which would render it void in its inception 
if its provisions were insisted upon, it will be presumed that it by 
mistake omitted to express the fact in the policy, waived the pro- 
vision, or held itself estopped from setting it up, as a contrary in- 
ference would impute to it a fraudulent intent to deliver and receive 
pay for an invalid instrument: Van Schoick vs. Insurance Co., 68 
N. Y., 434; Whited vs. Insurance Co., 76 N. Y., 415; Richmond vs. 
Insurance Co., 79 N. Y., 230; Woodruff vs. Insurance Co., 83 N. Y., 
133; Short vs. Insurance Co., 90 N. Y., 16; Forward vs. Insurance 
Co., 142 N. Y., 382; Wood vs. Insurance Co., 149 N. Y., 382; Rob- 
bins vs. Insurance Co., 149 N. Y., 477, 484. 

But it is manifest that that principle has no application to the 
facts in this case. When the defendant's policy was delivered 
neither of the other policies had been issued, but were subsequently 
obtained. Consequently the defendant’s policy was valid in its in- 
ception. If it became invalid it was by the act of the plaintiffs in 
subsequently procuring additional insurance, without obtaining an 
indorsement upon the policy of the defendant’s consent. As the 
defendant issued to the plaintiffs a policy which was valid when de- 
livered, the fact that they informed the defendant’s agent of their 
intention to subsequently procure other insurance was insufficent to 
justify the courts below in holding that there was a waiver of that 
condition, or that the defendant was estopped from insisting upon 
it: Baumgartel vs. Insurance Co., 136 N. Y., 547; Moore vs. Insur- 
ance Co., 141 N. Y.,219; McNierney vs. Insurance Co., 48 Hun, 239. 
The distinction between the knowledge of an existing fact which 
renders a policy void when delivered and the omission of the in- 
sured to give notice of and procure the required consent to a sub- 
sequent act, which, by its conditions, invalidated it, although pre- 
viously consented to, was clearly pointed out in the authorities 
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cited. The decisions of the courts below are at variance with the 
principle that written contracts cannot be controlled or varied by 
oral evidence, and that a written instrument must be regarded as 
the receptacle of the entire contract between the parties, and 
merges all previous oral agreements in it. Nor do we think the 
contention of the respondents, that they were entitled to recover 
upon a parol contract of insurance made with the agent, can be sus- 
tained. There was no proof that the defendant’s agent ever agreed 
to issue a policy different from the one delivered, or that he agreed 
that other insurance might be procured without the indorsement 
required. It is manifest that this action was upon the policy issued 
by the defendant, and was not based upon any other agreement be- 
tween the plaintiffs and the agent of the defendant. The judgment 
of the general term and of the trial court should be reversed, and a 
new trial granted, with costs to abide the event. All concur, except 
Gray, J., absent. Judgment reversed. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, wen are 
not intended as digests, nor for citation. 


SEVERABLE Martine Contract. 


In the case of Woodside et ux. vs. Canton Ins. Office, decided by 
the United States District Court Northern District California, 
Dec. 24, 1897, it was held that: A policy of marine insurance, on 
“personal effects,” consisting of clothing, silverware, nautical in- 
struments, etc., of the insured and his family, and containing the 
clause “ Warranted free from all average,” is a severable contract, 
upon which the insured may recover for each article totally lost. 


AccipENT.—ExposurE TO UNNECESSARY DANGER. 


The Kansas Court of Appeals, N. D., in the case of Employers’ 
Liability Assurance Corporation vs. Anderson, decided December 
29, 1896, furnished the following syllabus:— 


While it has been held that misstatements in proofs of death are conclusive 
of the facts therein contained as against the claimant, unless before the trial 
the insurer has been furnished with a corrected statement, the strictness of 
this rule has been relaxed so that it now only applies where the insurer has 





1898. ] Miscellaneous Decisions. 477 


been prejudiced in his defense by relying on the statements contained in the 
proof. 


And, while the disclosure of such facts in a proof of which a defendant 
might avail himself as a defense to the action might suggest to the company 
the propriety of refusing payment, it would be no bar to the bringing of a 
suit. 

It is not enough to defeat liability under a clause in an insurance policy 
“‘that this policy does not cover death occasioned directly or indirectly by 
voluntary exposure to unnecessary danger” to show that the insured had vio- 
lated the conditions of the policy with respect to some sort of unnecessary 
danger, but it must also show that such violation had a causative connection 
with the injury. 


OwneErsHIP—KEEPING OF KEROSENE. 


A denial of knowledge or information sufficient to form a belief 
as to ownership is a sufficient answer by a foreign company to raise 
the question when the plaintiff alleged ownership. In the absence 
of findings on this question, and as to whether the action was in time, 
and as to the waiver of other insurance, a special verdict that no 
gasoline was kept was insufficient to sustain a judgment for the 
plaintiff, according to the decision of the Supreme Court of South 
Dakota, July 14, 1897, in the case of Bartow vs. Northern Ins. Co. 


Warranties oF Heatta—Proors or Deatu. 


In the case of Modern Woodmen of America vs. Van Wald, de- 


cided by the Kansas Court of Appeals, N. D., July 20, 1897, the 
court furnished the following syllabus:— 


In an action, upon a certificate of membership in a fraternal order, to re- 
cover benetits payable thereunder to the wife upon her husband’s decease, 
where the defense is that the answers of the deceased to the questions con- 
tained in the application for membership were false, and that the applicant 
had at the time of the making of the same a disease called ‘ tuberculosis of 
the lungs,” or consumption, of which disease he died within six months after 
making such application, and the plaintiff wife testifies in her own behalf 
that her husband took sick with his last illness some time in April, and died 
in June, it is proper, on cross-examination, for the defendant to inquire of 
her when,immediately prior to April was he ill, before this last illness, which 
she alleges began in April. 

In such case it is competent for the defendant to show that the deceased 
was, within 60 days after his application, using medicine or treatinent for 
such disease. 

Where proofs of death are required by such order to be made to it before 
any right to recover for such benefits shall accrue to the claimant, proofs of 
death furnished by the plaintiff are competent evidence in behalf of the de- 
fendant, and it is error tor the court to reject them. 

Where the applicant in such case expressly, m the body of the application, 
as well as in the certificate, warrants the literal and exact truthfulness of all 
his answers contained in such application, and the application is made a part 
of the contract, and it is expressly declared therein that the application is 
the basis of the contract, and the certificate is issued upon the express con- 
dition of the literal and exact truthfulness of the answers therein contained, 
such questions and answers become material, and a condition in the certificate 
that it shall be void in case of the untruthfulness of any of these answers; 
and neither the court nor the jury are at liberty to inquire into the material- 
ity of the questions and answers, and unless they are true the beneficiary 
cannot recover, 
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Narcotics in Case oF AccIDENT. 


In the case of Flint vs. Travelers Ins. Co., decided by the Court ’ 
of Civil Appeals of Texas, Jan. 26, 1898, it was held that an 
accident policy did not cover death from narcotics hyperdermically 
administered by a physician in case of threatened delirium tremens, 
where the application which was a warranty stipulated for ex- 
emption in case of death from intoxication or narcotics, and the 
policy stipulated the same thing, including medical treatment and 
the voluntary or involuntary taking of poison, since the death was 
due to extended intoxication preceding. 


Use or GasoLine. 

The policy provided that it should be void if illuminating vapor 
or gasoline were generated in the building or adjacent premises. 
The insured manufactered a lighting fluid from gasoline, in a 
separate shed, and used it for lighting the building, a portion being 
kept there on a shelf. But the fluid had all been used several days 
before the fire, and none was then being used. 

Held, That a finding that no gasoline was being generated in the 
building, and that the fluid was not gasoline, will not be disturbed. 
Such was the decision of the Civil Court of Appeals of Texas in 
Pheenix Ins. Co. vs. Shearman, rendered Dec. 11, 1897. 


InsurABLE INTEREST OF MorHer-tn-Law. 


A widow lived with her son-in-law and her daughter, sharing the 
expenses and work of housekeeping and keeping boarders together. 
After the daughter’s death the arrangement continued, and the 
policy on the son-in-law’s life was assigned to her with consent of 
the company under the persuasion of the insured, other relatives 
refusing to continue payment of the premiums. It was held by the 
Court of Appeals of Kentucky in the case of Adams’ Adm’r vs. 
Reed et al., decided Dec. 19, 1896, that as between the assignee and 
other claimants, she had sufficient insurable interest to support the 
assignment. 

DeMaNnD FOR APPRAISEMENT. 

A demand for appraisement by the company is too late after notice 
of an intention by insured to dismiss the first suit brought against 
it, according to the decision of the Supreme Court of Washington 
in Davis vs. Imperial Ins. Co., Dec. 18, 1896, in a second suit brought 
on the same policy. 

Evipence oF AGENCY. 

In the case of Preston National Bank vs. Michigan Mutual Fire 

Ins. Co., decided by the Supreme Court of Michigan, January 18, 
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1898, it was held that the question whether the agent acted for the 
insured as a broker, or the company, in procuring a policy in the 
case of conflicting evidence, was for the jury. Statements of the 
judge that he did something for the company, that he half admits 
and half disputes it, were prejudicial to the company. 


TirLte oF Morraacet to Insurance Money. 


An executor of the owner effected insurance on a mill, and paid 
the premium, with loss payable to the mortgagee. The executor had 
no interest in the property. The interest of the mortgagee exceeded 
the insurance. The policy provided that it should be void if the 
insured was not the owner in fee. There does not appear to have 
been any misrepresentation in effecting the insurance. It was held 
by the Supreme Court of Washington in the case of Burrows vs. 
McCalley, decided June 30, 1897, that in the absence of a written 
application, and in a suit to foreclose and compel payment of insur- 
ance moneys received from the company, that as between the parties 
the policy was valid as to the mortgagee, who was entitled to recover. 


Aaent’s Contracr Construep as To His Commission. 

The Civil Court of Appeals of Texas in the case of Lea vs. Union 
Central Life Ins. Co., decided Dec. 4, 1897, held that when the agent 
was allowed 50 per cent of the first premium under his contract 
when the notes therefor should be collected, and negligently failed 
to collect the notes or to permit the agent to do so, this did not 
defeat his right to the commission. Where the applicant was away 
when the policy was forwarded, and did not know it had been sent, 
and it was recalled, and the company refused to return it, though the 
applicant was willing to take it, the agent was entitled to the com- 
mission. Where the contract provided that the notes should be 
sent monthly by the agent, and they are sent and accepted pre- 
viously, this is a waiver, and the agent is entitled to his commission 
if the company neglects to collect them. If the contract provides 
that policies must be returned if not called for in thirty days, the 
lapse of time must be proved to justify the recall. 


SALVAGE. 

In the case of Tarr vs. The Lydia A. Harvey, decided by the 
United States District Court of Massachusetts, Feb. 10, 1898; a 
stranded vessel on the beach was abandoned by the master and 
crew, and the insurer being informed by the owner that he could 
not afford to get her off, hired a diver to do so, and tow her into 
port, for which it paid him, and took an assignment of his claim. 
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It was held, that the company acted in its own interest to avoid 
payment of a loss, and not as an adventurer, and had no claim 
against the proceeds of the vessel’s sale. The company must there- 
fore stand upon its own rights resulting from its own acts, and 
cannot increase or alter them by taking an assignment from its own 
employes, who did not rely upon the credit of the vessel, and who 
have been paid. It would certainly lead to great confusion if under- 
writers who are liable for a loss by stranding should be permitted to 
get the vessel off, acquire a salvage lien, completely reimburse them- 
selves from the vessel, and compel the assured to sue to recover from 
them the amount, or a portion of the amount, that the underwriters 
have received from the vessel. 


Orat Contract. 


The evidence which will establish any other fact is sufficient to 
prove an oral contract of insurance. This was the decision of the 
Supreme Court of Washington in the case of Waldron vs. Home 
Mutual Ins. Co., rendered Dec. 14, 1896. 


BENEVOLENT SocreTy—REINSURANCE—DIstRIBUTION OF Funp. 


In the case of Insurance Commissioner vs. Provident Aid Society, 
decided December 28, 1896, the official syllabus is as follows:— 


1. The mortuary fund at the date of the transfer and reinsurance of the 
risks of a domestic life-insurance company conducted on the assessment plan, 
under the laws of Maine, is a trust security for all its members, and should be 
apportioned equitably to secure protection to all. 


2. Upon a receiver’s bill, it appeared that the defendant had previously 
transferred its risks and assets to another company, and that only a part of 
its members had assented and taken certificates in the latter company, which 
claimed the entire mortuary fund. Held, That the agreement to reinsure be- 
came a contract with such members only as consented to the change and ac- 
cepted the liability of the new in lieu of the old company. 


3. Also, that the rights of the parties in this case are to be determined by 
the charter of the company and Rev. St. c. 49, § 67, and not by St. 1889, c. 
237. 

4. The court states the proportion of the division of the fund between the 
two companies. 


5. Equity requires that the distribution of the balance of this fund to mem- 
bers of the defendant company, and who did not reinsure, should be in pro- 
portion to the assessments paid. To accomplish exact equity, held that the 
last assessment paid by each member should be returned to him, if the funds 
are sufficient; and, if not, the ratable share, based upon the amount of each 
assessment. The balance, if any, should be applied to the next preceding 
assessment in the same ratio, and so continued until the fund is exhausted. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT.—DECEMBER TERM, 1897. 


ETNA LIFE INS. CO., Plaintiff in Error, 
v8. 
HERMON R. VANDECAR, Defendant in Error. 


An accident policy stipulated that it did not cover intentional injuries, vio- 
lating the rules of a corporation, or trying to leave a moving conveyance 
with steam as 4 motive power. The plaintiff was injured by being hurled 
from the platform of a car by a sudden jolt as it was approaching a sta- 
tion as claimed by plaintiff after the station had been called and the con- 
ductor had opened the door. A notice prohibiting passengers from going 
upon the platform while the train was in motion was posted in the car. 

Held, That the plaintiff could not recover if the injury resulted from an intent 
of the insured to harm himself, and evidence offered of such intent should 
have been submitted to the jury whether such intent was set up in 
defense in the pleadings or not. 


Held, That a stipulation for double indemnity in case of injuries while riding 
as a passenger in a passenger conveyance using steam, meant while riding 
in a safe place. 

Held, That the risk of riding on the platform was not assumed in the contract. 

Held, That a custom of going on the platforms under such circumstances does 
not affect the case. 


Cuartes J. Greene and Rapa W. Brecxenriner, for Plaintiff in 
Error. ; 

E. Waxerey (A. C. Wakeley was with him on the brief) for 
Defendant in Error. 


In error to the Circuit Court of the United States for the District 
of Nebraska. 

Before Sanborn and Thayer, Circuit Judges, and Riner, District 
Judge. 

River, D. J. 

This is an action upon an accident policy of insurance. In the 
petition, setting out the plaintiff's cause of action, it is alleged that 
the defendant is a corporation organized under the laws of the State 
of Connecticut and carrying on a life and accident insurance busi- 
ness, in the State of Nebraska and elsewhere; that on the 14th of 
October, 1895, at Omaha, Neb., in consideration of the sum of $25, 
the premium to it duly paid by the plaintiff, and of certain alleged 
warranties made in the application for insurance, the defendant 
executed and delivered to the plaintiff its “combination accident 
policy,” No. 213045, for the principal sum of $10,000, wherein and 
whereby the defendant company insured the plaintiff, under classi- 
fication “select,” being a life insurance agent by occupation, for the 

Vou. XXVII.—31. 
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term of six months from noon of the 14th day of October, 1895, in 
the sum of $50 per week against loss of time, not exceeding fifty- 
two consecutive weeks, resulting from bodily injury effected, during 
the term of said insurance by external, violent and accidental means 
which should independently of any other causes, immediately and 
wholly disable him from prosecuting any and every kind of business 
pertaining to his occupation, above stated; or, said policy further 
provided, if such injury alone resulted within ninety days in the 
loss by removal of the right hand at or above the wrist, or either 
leg at or above the knee, the said defendant would pay to the said 
plaintiff one-half ($5,000) of the principal sum insured, in lieu of 
weekly indemnity as therein provided, and the said policy should 
cease and be surrendered to the company. 

It is also alleged, that it is further provided in the policy, if such 
injuries are sustained while riding as a passenger in a passenger con- 
veyance using steam, cable or electricity as a motive power, the 
amount to be paid shall be double the sum above specified. And in 
case of accident, notice shall be given to the defendant and that 
proof of loss of a limb, or death, or sight, as the case may be, shall 
be furnished within seven months from the happening of the 
accident. 

It is also alleged, that, after the payment of the premium and its 
receipt and acceptance by the company and after the issuance and 
delivery of the policy and while the same was in full force and effect, 
on the 11th of November, 1895, the plaintiff was riding, as a pas- 
senger, in a passenger conveyance using steam as a motive power, 
to wit: on a passenger train of the Omaha and Republican Valley 
Railroad Company; that, upon arriving in Loup City, in Howard 
County, Neb., at about 7:30 in the evening, after the station of 
Loup City had been called and the doors of the car opened by the 
conductor, the plaintiff, who had arisen from his seat, was stavding 
on the platform of the car with his valise in hand ready to alight, 
when the car was given a sudden and violent impetus and jerk, 
throwing the plaintiff down on the steps of the platform and thence 
to the ground in such a manner that, although the plaintiff exercised 
due care in the premises and made all of the effort which it was 
possible for him to make to avoid the injury, the wheel of the car 
ran over his right hand and the plaintiff thus received a bodily in- 
jury through violent, external and accidental means; that the result 
of the injury was such as to necessitate the amputation of the 
plaintiff's right hand above the wrist. 

It is then alleged that the plaintiff, at the time of the injury, was 
the owner and holder of the policy and that he immediately notified 
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the insurance company of theaccident and that, within seven months 
from the date of the accident, he furnished the defendant proof of 
the loss of his right hand and duly complied with, and in every re- 
spect performed, all of the conditions of the policy on his part to be 
performed, and prayed judgment for $10,000. 

The defendant, in its amended answer, admits the corporate exist- 
ence of the defendant and that, on the 14th day of October, 1895, in 
consideration of the warranties made in the application therefor 
and of the premium paid by the plaintiff to the defendant, it issued 
a policy of accident insurance to the plaintiff substantially as set out 
in the second paragraph of his petition, but denies that the injuries 
for which the plaintiff seeks to recover, were effected through acci- 
dental means and denies that the plaintiff was injured while riding 
as a passenger in a passenger conveyance. It then sets out certain 
warranties in the application and alleges that they were false and 
known by the plaintiff to be false. It also alleges that the plaintiff 
violated the rules of the railroad company, on whose train he was a 
passenger, by riding upon the platform of a moving car; that he 
voluntarily exposed himself to unnecessary danger by leaving a seat 
inside of the car and going upon and riding upon the platform; that 
he exposed himself to unnecessary danger by trying to leave a mov- 
ing conveyance using steam as a motive power. It then denies 
each and every allegation in the plaintiff's petition not specifically 
admitted or denied. 

January 21, 1897, the plaintiff filed a reply to the amended answer. 
There was a trial, verdict and judgment for the plaintiff in the sum 
of $10,612.50 and costs. 

The policy, by its terms, insures the plaintiff for the term of six 
mouths, commencing at noon on the 14th of October, 1895, in the 
sum of $50 per week, against loss of time, not exceeding fifty-two 
consecutive weeks, resulting from bodily injuries effected during 
the term of the insurance, from external, violent and accidental 
means. The policy also provides that if such injuries alone result 
within ninety days in loss, by removal, of the plaintiff's right hand 
at or above the wrist, * * * the defendant will pay to him one- 
half of the principal sum insured in lieu of weekly indemnity as 
therein provided, and if such injuries are sustained while riding as 
a passenger in a passenger conveyance using steam, cable or elec- 
tricity as a motive power tbe amount to be paid shall be double the 
sum specified. 

The policy was issued subject to certain conditions printed 
thereon which were made a part of the policy, and among these 
conditions are the following:— 
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This insurance does not cover * * * accident, nor death, nor loss of 
limb or sight, nor disability, resulting wholly or partly, directly or indirectly, 
from any of the following causes, or while so engaged or affected; * * * 
intentional injuries inflicted by the insured or any other person (assaults by 
burglars and robbers excepted); * * * violating the rules of a corporation; 
voluntary exposure to unnecessary danger; * * * entering, or trying to 
enter, or leave, a moving conveyance using steam as a motive power (except 
cable and electric street cars); riding in or on any such conveyance not pro- 
vided for transportation of passengers. 

The evidence shows that, on the 11th of November, 1895, the 
plaintiff purchased a ticket and was traveling as a passenger on a 
passenger train of the Omaha and Republican Valley Railroad from 
St. Paul to Loup City, in the State of Nebraska; that the train, from 
St. Paul for Loup City, left St. Paul between four and five o’clock in 
the afternoon and arrived at Loup City between seven and eight 
o’clock the same evening, where the train remained over night; that 
as the train approached Loup City, on the date in question, after 
the whistle had sounded for the station, the plaintiff and a man by 
the name of John Iams went out upon the front platform of the rear 
coach of the train while the train was yet in motion and going at a 
speed, estimated by the plaintiff, from eight to twelve miles per 
hour. 

The plaintiff testified, that while standing upon the platform of 
the car, he had a valise in one hand and had the other hand in his 
overcoat pocket; that when the train was a short distance from the 
station, by a sudden jolt of the car, Iams was thrown against him, 
causing him to fall from the platform, upon which he was standing, 
to the ground; that as he fell he caught hold of the hand-rail, or 
step of the car, he did not know which, and landing partially on his 
feet was thus pulled, or dragged, along for some distance when he 
was obliged to relinquish his grasp and was thrown under the car, 
the rear truck of which run over his right hand, bruising and 
mangling it to such an extent that amputation above the wrist be- 
came necessary. Neither the conductor, who was on the rear plat- 
form of the baggage car immediately in front of the car upon the 
front platform of which the plaintiff stood, nor the brakeman, who 
was standing upon the steps of the platform of the front end of the 
passenger coach, heard any outcry or exclamation from the plaintiff 
or any one else and did not know of the injury to the plaintiff until 
after the train had stopped at the station. The plaintiff was first 
discovered, after the injury, by the porter of the St. Elmo Hotel, at 
Loup City, who came down to meet the train with the bus, and by 
the light of his lantern saw the plaintiff kneeling on his knees with 
his right hand on the rail of the track. 
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The evidence further shows that the train upon which plaintiff 
was traveling consisted of a freight car, baggage car and combination 
coach; that the cars were equipped with air brakes in perfect order; 
that there was a rule in force upon the Omaha and Republican Val- 
ley Railway, at the time of this accident, prohibiting passengers from 
riding upon the platforms of cars while the trains were in motion, 
and notices as follows: “Passengers are not allowed to go upon the 
platform of the car while the train is in motion,” were posted at 
each end of the passenger coaches. 

The fact that, at the time and place mentioned in his petition, the 
plaintiff suffered an external and violent injury to his right hand 
which necessitated its amputation is not controverted. The only 
question, therefore, is, was the injury, in addition to being external 
and violent, also accidental? Various definitions are found in books 
defining the words accident and accidental, some of which are as 
follows: “An event happening without the concurrence of the will 
of the person by whose agency it was caused;” “Any event that 
takes place without one’s foresight or expectation;” “Anything oc- 
curring unexpectedly or without known or assignable cause;” ‘An 
accident is that which happens without one’s direct intention;” “An 
accident is that which happens without design or expectation;” “It 
is defined as the happening of an event without the design and aid 
of a person and which is unforeseen.” Accidental signifies “hap- 
pening by chance or unexpectedly; taking place not according to 
the usual course of things; casual, fortuitous.” 

The opposite of accident is design, volition, intent. In many of 
the definitions the idea of design is.excluded making the event wholly 
involuntary. In the case of The Mutual Accident Association vs. 
Berry (131 U. S., 100), the Supreme Court of the United States ap- 
proved an instruction to the effect, that the term accidental was used 
in a policy of insurance in its ordinary (popular) sense as meaning 
a happening by chance; unexpectedly taking place, not according 
to the usual course of things or not as expected; that, if a result is 
such as follows from ordinary means voluntarily employed in a not 
unusual and unexpected way, it cannot be called a result effected by 
accidental means; but that if in the act which precedes the injury, 
something unforeseen, unexpected, unusual occurs, which produces 
the injury, then the injury has resulted from accidental means. 

The plaintiff alleges, in his petition, that he received the injury, for 
which he seeks to recover, from external, violent and accidental 
means. This is denied by the defendant both specifically and by 
general denial. Under the issues thus made, by the pleadings, we 
think the burden is upon the plaintiff to establish, not only that the 
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injury was the result of external and violent, but of accidental means, 
that is to say, that it was without design, volition or intent upon his 
part: Travelers Ins. Co. vs. McConkey, 127 U.S.,661. Mr. Justice 
Harlan, in delivering the opinion of the court, in the case cited, said: 
“There is no escape from the conclusion that, under the issue pre- 
sented by the general denial in the answer, it is incumbent upon 
the plaintiff to show from all the evidence that the death of the 
insured was the resuit, not only of external and violent, but of acci- 
dental means. The policy provides that the insurance shall not 
extend to any case or death or personal injury unless the claimant, 
under the policy, establishes by direct and positive proof that 
such death or personal injury was caused by external, violent and 
accidental means.” 

The burden is always upon a plaintiff to establish his cause of 
action when it is in proper form denied by the defendant. Itis very 
common to say in such cases that the burden is upon the defendant 
to establish the fact relied upon. All that this can properly mean is 
that, when the plaintiff has established a prima facie case, the de- 
fendant is bound to controvert it by evidence, otherwise judgment 
will go against him. When such evidence is given, however, and 
the case upon the whole evidence, that for and that against the facts 
asserted by the plaintiff, is submitted to the jury, then the question 
of the burden of proof as to any fact, in its proper sense, arises and 
rests upon the party upon whom it was at the outset, and is not 
shifted by the course of the trial, and to entitle him to recover, all 
the material issues tendered by the plaintiff, must be established by 
him by a preponderance of the evidence. 

At the trial the plaintiff introduced evidence tending to show that 
his injury resulted from accidental means; for the purpose of meet- 
ing this proof and the prima facie case made by the plaintiff, the 
defendant offered to prove by A. S. Greene, a witness on its behalf 
that, after the issuance of the policy and prior to the date of the 
accident, in a conversation had with the plaintiff at the Lindell 
Hotel, in Lincoln, plaintiff stated to the witness: “You know, 
Greene, that I have been damned hard up, but I am going to make 
a stake,” to which the witness replied: “How is that, Van?” and 
that Vandecar replied thereto by striking himself on the breast 
pocket and saying, “ What did I take out three insurance policies 
for?” The witness then said to the plaintiff: “You are not going 
to have an accident, are you, Vandecar?” to which the plaintiff 
replied: ‘You just wait and see; I have been hard up long enough 
and I am going to get in a position shortly where I will have what 
money I need.” 
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The defendant also offered to prove by Dr. George O. W. Farnum, 
a witness on its behalf, that, early in September, 1895, he had several 
conversations with the plaintiff regarding an injury to the foot or 
hand; that plaintiff wished to know how and where to ligate in case 
a hand or foot was crushed in being run over, and witness explained 
to plaintiff how the blood could be stopped in case a hand was 
crushed; that witness said to plaintiff, the best method would be to 
have it crushed where he could have a physician, but in the absence 
of a physician he could roll up and tie his handkerchief around the 
arm above the injury and twist it tight with his lead pencil and it 
would entirely stop the flow of blood, and the same would hold good 
in case the foot was crushed and he could bandage the leg; that the 
plaintiff further inquired of the witness what would be the percent- 
age of mortality in case of such an injury, and the witness assured 
him there was very little danger, as it would be gross carelessness in 
a physician if he lost a patient in amputating a hand or foot. This 
evidence was excluded by the court and the rulings of the court are 
assigned for error. In the proof of cases involving the motives of 
men as influencing and giving character to their acts, it is impossible 
to confine the evidence within any precise limit. “It is admissible if 
it tends to prove the issue or constitutes a link in the chain of proof:” 
1 Greenleaf on Evidence, 67; Cook vs. Moore, 11 Cush., 216. 

In the case just cited it was held, for the purpose of proving that 
a conveyance of property made by a bankrupt was fraudulent under 
the United States bankrupt act of 1841, because made to defraud 
the plaintiff of his debt, that evidence tending to show that the de- 
fendant entertained such fraudulent intent even before the passage 
of the bankrupt act was admissible. The court said: “ Whenever 
the intent of a party forms part of the matter in issue, upon the 
pleadings, evidence may be given of other acts, not in issue, pro- 
vided they tend to establish the intent of the party in doing the acts 
in question.” * * * The reason for this rule is obvious. The 
only mode of showing a present intent is often to be found in proof 
of a like intent previously entertained. The existence in the mind 
of a deliberate design to do a certain act, when once proved, may 
properly lead to the inference that the intent once harbored con- 

‘tinued and was carried into effect by acts long subsequent to the 
origin of the motive by which they were prompted.” 

Under the provisions of the contract in this case the plaintiff 
could only recover for an accidental injury. If the injury was in- 
tentional it was not accidental, and the plaintiff conld not recover. 
Any evidence, therefore, tending to show that the injury was inten- 
tional, or which constituted a link in the chain of proof necessary to 
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establish that fact, was admissible under the issue presented by the 
denials in the answer. The evidence offered should have been ad- 
mitted. It tended to show an intent previously entertained by the 
plaintiff to bring upon himself an injury of the character for which 
he now seeks to recover, and was, therefore, at least one step to- 
wards the proof of defendant’s contention. And if this evidence, 
when considered in connection with the other facts and circum- 
stances proved on the trial, had been sufficient to satisfy the jury 
that the plaintiff once harbored an intent to thus injure himself, that 
such intent continued in his mind and was carried out by bringing 
upon bimself this injury, a complete defense to the plaintiffs cause 
of action would have been made out. Whether the evidence offered, 
when considered in connection with the other evidence in the case, 
was sufficient to warrant this result is to be determined by the jury, 
but the defendant had the undoubted right to have it considered 
by the jury in determining the question as to the accidental character 
of the injury. The circuit court seems to have held, that by the 
contract of the parties, every case of intentional injury, described in 
the conditions annexed to the policy, was made an express exception 
to the general description of injuries covered by it, and, therefore, 
took the place of and superseded all exceptions which might have 
been implied from or come within the general language in the body 
of the policy; and to avail the defendant as a defense, it must be 
specially pleaded. It was in this view of the case, doubtless, that 
the testimony above mentioned was excluded and the jury instructed 
“that the defendant has not set up in its answer or claimed in its 
pleadings that the injury was intentionally inflicted by the insured 
or any other persons and the jury is not to inquire whether or not 
the injury was intentional and are not permitted to find or deter- 
mine that it was so.” As already suggested we think that, by the 
terms of the contract, the burden was upon the plaintiff, under the 
issue presented by the general denial in the answer, to prove that 
the injury, for which he seeks to recover, was the result of an acci- 
dent. As no valid claim could be made, under the contract, if the 
insured intentionally brought upon himself the injury which re- 
sulted in the loss of his band, it was error to instruct the jury that 
“the jury is not to inquire whether or not the injury was intentional 
and are not permitted to find or determine that it was so.” The 
views here expressed do not conflict with the case of The National 
Masonic Acc. Ass’n vs. Shryock, 36 U. 8. App., 658, 20 C. C. A.,3, 73 
Fed. Rep., 774. In that case the insurance company alleged in its 
answer that the death of Shryock was caused by disease and at the 
trial offered evidence tending to show that he committed suicide. 
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The circuit court declined to admit the testimony on the ground 
that it was irrelevant and the ruling was sustained by this court. 
Judge Sanborn, in delivering the opinion of the court, said: “The 
association pleaded no such defense, but pleaded that the death 
was caused by disease—a defense inconsistent with the theory of 
suicide.” 

The policy in suit also provides, “If such injuries are sustained 
while riding as a passenger in a passenger conveyance using steam, 
cable or electricity as a motive power the amount to be paid shall 
be double the sum above specified;” and the court instructed the 
jury as follows: “The court instructs you as a matter of law that a 
person riding upon the platform of a passenger car, as was the 
plaintiff, is within the provision of the policy in question, which pro- 
vides that if the injuries are sustained while riding as a passenger 
in a passenger conveyance using steam as a motive power, the 
amount to be paid shall be double the amount specified.” We can- 
not assent to the construction placed upon this provision of the 
contract by the circuit court. Contracts are to be enforced as made. 
The provisions of an insurance contract, like the provisions of any 
other contract, are to be given effect according to the fair meaning 
of the words used: Ripley vs. Insurance Co., 16 Wall., 336. If the 
words do not clearly indicate the intention of the parties, then, 
within the well-known rule, it would be the duty of the court to 
give the contract that interpretatiou most favorable to the insured: 
Travelers Ins. Co. vs. McConkey, 127 U. S., 661. The policy, how- 
ever, constitutes the only relation between the parties. If it does 
not, by the fair and natural import of its words, give a right to 
double the sum specified, under the facts, then the plaintiff, if en- 
titled to recover at all, could only recover the sum specified in the 
policy. The contract in this case provides that, if the plaintiff sus- 
tains injuries while riding as a passenger in a passenger conveyance 
using steam, cable or electricity as a motive power the amount to be 
paid shall be double the amount specified in the policy for such in- 
juries. We think the words used in the contract clearly indicate the 
intention of the parties. They evidently meant to stipulate for the 
double indemnity while the insured was riding in an exceptionally 
safe place. One who rides as a passenger in a passenger conveyance 
using steam occupies such a place. But one who rides on, but not 
in such a conveyance, whether on the platform or ou the top of the 
car or on the machinery beneath it, occupies a very dangerous place, 
and the parties neither agreed by the terms of their contract nor in- 
tended to agree that this double indemnity should be paid to one who 
rode in such a position. The plain meaning of this provision is, that, 
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if the plaintiff is injured while traveling as a passenger in a place in 
& passenger conveyance (using the motive power mentioned in the 
contract) assigned for passengers—in this case within the car—the 
defendant will pay double the amount mentioned in the policy. 
That the defendant had a right to so limit its liability there can be 
no doubt: Bigelow vs. Insurance Co., 93 U. S., 284; Travelers Ins. 
Co. vs. McOonkey, 127 U. S., 661; Insurance Co. vs. Seaver, 19 
Wall., 531. 

The words “in a passenger conveyance” were doubtless used 
advisedly and for the express purpose of limiting the defendant’s 
liability. The reason for so doing is at once apparent; the place 
specified in the contract, “in a passenger conveyance,” is a place of 
little or no danger and the risk assumed is slight, while on the 
platform of a conveyance, using the motive power described in the 
* contract, and especially as in this case, on the platform of a railway 
car, is ai exceedingly dangerous place when the train, to which the 
car is attached, is in motion. That riding upon the platforms of 
railway cars, when trains are in motion, is dangerous, is a matter 
well understood by the railway companies and people who are 
accustomed to traveling by rail, and in order that passengers may 
be advised of the danger, in almost every passenger car in service 
upon the various railways of the country, notices are posted, in 
conspicuous places, in the car, warning passengers that itis danger- 
ous to go upon the platforms of the cars while the train is in motion. 

The contract in this case provides for double compensation in 
certain cases, but to entitle the policyholder to recover this double 
compensation his case must come fairly within its terms. 

The fact that it is not unusual for passengers traveling by rail, to 
go upon the platforms of cars before the train stops at a station, as 
did the plaintiff in this case, cannot change or extend the contract 
of the parties. If the plaintiff had remained in the car, the place 
assigned for passengers on the train by which he was traveling, 
until it arrived at the station, he could not have been injured. He 
chose, however, to occupy a more dangerous position on the platform 
of the car, a position which, giving effect to the contract according 
to the fair meaning of the words used, does not come within the 
provision of the policy now under consideration. 

The assignments of error which seek to question the action of the 
circuit court in refusing to submit special findings, requested by the 
defendant, are without merit: Indianapolis vs. Horst, 93 U. S., 291; 
Nudd vs. Burrows, 91 U. S., 426; Mutual Accident Association vs. 
Berry, 131 U. S., 100. The last suggestion applies also to the 
assignments of error directed to the refusal of the court to instruct 
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a verdict for the defendant: Louisville and Nashville Railroad 
Company vs. Woodson, 134 U. S., 614; Richmond and Danville 
Railroad Co. vs. Powers, 149 U. S., 43; Gardner vs. Michigan Central 
Railroad Co., 150 U. S., 349. 

For the errors to which we have called attention the judgment 
must be reversed and the case remanded to the cireuit court with 
directions to grant a new trial. 

Tuayer, C. J. 

I concur in the reversal of this case on the first ground stated in 
the opinion of the majority, but I am not able to assent to the 
second proposition that to entitle the insured to claim a double 
indemnity for the injuries which he sustained, it was necessary for 
him to show that they were inflicted while he was actually inside of 
the car. That view, in my judgment, attaches undue importance to 
a single word, and is highly technical. It also does violence to the 
probable intentions of the parties. The clause of the policy over 
which the controversy arises is as follows:— 

“Tf such injuries are sustained while riding as a passenger in any 
passenger conveyance using steam, cable or electricity as a motive 
power, the amount to be paid shall be double the sum above 
specified.” 

The fundamental idea intended to be conveyed by this clause of 
the policy is, that a double indemnity will be paid in case of an 
injury which is within the terms of the policy, provided it is sus- 
tained by one while traveling in, by or on a certain class of public 
conveyances. In ordinary conversation persons are often heard to 
say that they came “by train,” or “on a train,” or “in a train,” 
without intending to indicate by either fourm of expression the 
particular place in that conveyance which they occupied. It is hard 
to believe, therefore, that any special significance was intended to 
be given by the use of the word “in” in the clause above quoted. 
If the insurance company had intended to say that it would pay a 
double indemnity for injuries sustained while traveling by the 
public conveyances specified, only in the event that they were 
inflicted while the insured was in a given place on one of such 
conveyances, to wit, on the inside, the language employed would 
doubtless have been, “while riding as a passenger (inside of) any 
passenger conveyance,” etc. It is common knowledge that in cities 
and towns where electricity is used as a motor, street railway com- 
panies, at certain seasons of the year, use many open cars as well 
as closed cars, and that at some hours of the day, and during all 
seasons, many persons ride on the platforms of street railway cars, 
and are permitted to do so, that being the only place where they can 
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find standing room. The construction of the policy in suit, which 
has been adopted by the majority of the court, leads to the con- 
clusion that a person thereby insured who happens to be injured 
while lawfully riding on the platform of one of such conveyances, 
or in a seat which has been provided on the top thereof, can only 
claim a single indemnity, while a person injured perhaps at the 
same time while riding on the inside, either standing up or sitting 
down, can claim a double indemnity. I am not able to assent to an 
interpretation of the policy which leads to such a strange, not to say 
unreasonable result. The fact is, I think, that the policy promises 
a double indemnity to any one who sustains an injury while he is 
lawfully a passenger on any of the conveyances specified in the 
policy, provided he is standing or sitting in any place where he is 
permitted for the time being by the proprietor of such a conveyance, 
to either stand or sit. If a person is stealing a ride on the top of a 
car, or on the trucks underneath a car, that fact alone, in the event 
that he is injured, would prevent him from claiming any indemnity, 
under other provisions of the policy. Such supposable cases, there- 
fore, merit no consideration. The defendant company intended to 
offer travelers special inducements to become insured, against the 
risk of injury incurred while traveling, by promising them a double 
indemnity for that class of injuries, and a technical construction 
ought not to be placed on the policy to shield it from liability for a 
loss that is fairly within the terms of its contract. It must be borne 
in mind that the rule is to construe an insurance policy most 
strongly against the company, because such contracts are invariably 
drawn by the insurer, and reasonable doubts arising from the 
language which it has employed should be resolved against it. It 
cannot be said that the use of the word “in” in the policy in suit, 
so clearly evidences an intention to pay a double indemnity only in 
those cases where the insured is injured while traveling on the 
inside of a railway or street car, as to put the case at bar beyond 
the reach of that rule of construction. In my judgment, the rule 
in question should, in itself have led to a different interpretation 
of the clause relating to double indemnity, than the one which has 
been adopted by the majority of the court. 
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McSuerry, C. J. 

For the third time the pending case has been brought to this 
court. Th >ther appeals are reported in 80 Md., 214, and in 83 
Md., 524. Each time the insurance company has been the appel- 
lant, and each time the company has contested and assailed a judg- 
ment entered upon a verdict rendered against it by a different jury 
for substantially the same amount of money. On the former ap- 
peals the law of the case was fully discussed and finally settled, and 
there are but few new questions presented for decision now. The 
suit was instituted upon a policy of insurance against loss by fire. 
The appellant company is the underwriter, and the appellees are the 
insured. The stipulations contained in and indorsed upon the 
policy are, as is generally the case, quite numerous; but it will not 
be necessary, in considering the questions now involved, to set forth 
any of these provisions at length; and, as two of them alone are in- 
voked as defenses to the action, their legal effect, rather than their 
exact phraseology, is all that need be stated. The ordinary require- 
ment that the insured shall within sixty days after the happening 
of a loss by fire furnish the insurer with the formal proof of loss, and 
the other equally usual stipulation enjoining that, in the event of a 
loss occurring, and in the event of a disagreement arising between 
the insurer and the insured respecting the amount of that loss, the 
controversy should be submitted to arbitrators and an umpire, 
whose finding, or a finding by a majority of whom, should be con- 
clusive upon the parties, are the only provisions with which we are 
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at all concerned. It is not disputed that a fire happened during the 
period covered by the policy sued on, and that a part of the stock 
in trade owned by the appellees and insured under the policy was 
damaged, and a part was entirely destroyed. Notice of the fire was 
at once given by the appellees to the agent of the appellant, though 
no formal proof of loss was then or ever afterwards furnished. 'The 
appellant’s adjuster, however, in a few days, visited the scene of the 
fire, took possession of the premises, held control thereof for nine- 
teen days, and instructed the appellees to make up an inventory of 
their stock, showing the amount thereof lost and the amount dam- 
aged. The adjuster participated in this work, and upon its comple- 
tion, and without exacting from the appellees the proof of loss re- 
quired by the policy, offered to settle the appellees’ claim for 
indemnity under the policy by the payment of $816, insisting that 
that sum fully reimbursed the insured the amount of their loss by 
the fire. The appellees promptly refused to accept that offer, and, 
the adjuster being unwilling to pay more, demanded that an arbi- 
tration under the second of the two stipulations referred to in the 
beginning of this opinion should be entered into. Accordingly the 
appellees and the appellant each selected an arbitrator, and the two 
arbitrators chose an umpire, and the three then proceeded to make 
up an inventory and appraisement of the loss and damage. They 
met on May 4, 1893, and on subsequent days, and the two arbitra- 
tors, seemingly without much difficulty, agreed upon valuations of 
the goods not totally destroyed, but were widely separated in their 
estimates respecting the property wholly burned, or, as it is de- 
scribed in the record, “out of sight.” Whether they had so far dis- 
agreed as to authorize the umpire to decide and determine between 
them is one of the controverted questions of fact. On the 9th of 
May, Rosenfield, the arbitrator selected by the appellees, notified 
the other arbitrator and the umpire that he would not be able to 
be present or participate in the valuations the next day in conse- 
quence of business engagements elsewhere; and when, on the 10th, 
he learned that the other arbitrator and the umpire had gone back 
to the scene of the fire, presumably to complete the valuation, he 
sent a telegram suggesting that they proceed no further until they 
could communicate with Reinhart, who was acting as the friend and 
adviser of the appellees. Notwithstanding the absence of Rosen- 
‘field, Burnbacker, the other arbitrator, and Baetjer, the umpire, 
went on with the valuation, and on the following day—the 11th— 
the umpire gave his decision with respect to the goods “not in 
sight,” and he and Burnbacker signed an award fixing the amount 
of the loss at $1,043.08; but Rosenfield refused to unite therein. 
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Acting upon the assumption that the award was invalid, and that it 
was invalid because the two arbitrators had not so far finally dis- 
agreed as to allow the umpire to determine between them the 
value of the goods totally destroyed, the appellees brought the 
pending suit, claiming that there was due to them a sum largely in 
excess of the amount named in the alleged award, and the appellant 
denied any liability beyond that sum. 

The present record contains four bills of exception. The first re- 
lates to a ruling of the trial court refusing to remove the case to 
some other court for trial; the second has reference to the admissi- 
bility of evidence; the third brings up the rulings on the prayers 
for instructions to the jury; and the fourth was taken to the refusal 
of the court to submit to the jury certain interrogatories to be 
passed on by them. 

If the question raised in the first exception involved merely a 
naked refusal on the part of the circuit court to transmit, upon the 
formal application of the appellant, the record of proceedings to 
some other court, for the trial of the cause in the latter tribunal, the 
judgment appealed from would necessarily have to be reversed. 
The right of a party in a civil cause, upon suggestion in writing, 
supported by affidavit that he cannot secure a fair and impartial 
trial in the court where the action is pending, to have the record 
transmitted to some other court, is secured by section 8, art. 4, of 
the constitution of Maryland. But the right thus given is not one 
that cannot be surrendered. It is a right which a party may or may 
not avail of or assert, precisely as the right to a trial by jury in civil 
proceedings where the amount in controversy exceeds five dollars, 
though guarantied by section 6Vart. 15, of the constitution, may, by 
agreement, be relinquished. Both are rights accorded by the or- 
ganic law to suitors, but suitors are under no compulsion to assert 
or to insist on either; and consequently parties may voluntarily 
waive the one or the other or both, if they elect to do so. Now, we 
find in the record that a writien agreement dated May 20, 1895, was 
filed in the cause, stipulating, in consideration of the appellees for- 
bearing to press the case to trial at that time, that the case should 
be tried in the circuit court for Carroll County if tried at all, and 
expressly waiving the right of removal. This paper was signed by 
the attorneys for the appellant and by its agent or adjuster. The 
appellees performed their part of the agreement, and did not press 
for a new trial, but permitted the case to goover. Subsequently,— 
that is, on the 16th day of November, 1896,—long after the appel- 
lant had secured the benefit of the postponement which it sought 
under the agreement of May, 1895, it made application to remove 
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the case, and filed an affidavit dated October 13, 1896. This motion 
for a removal was at once denied, but no exception was taken or re- 
served. On the 11th of February, 1897, the appellant obtained 
leave to withdraw from the files this affidavit of October 13, 1896. 
Immediately thereafter the same affidavit was refiled as of February 
11th, and the circuit court again refused to remove the case to an- 
other jurisdiction, and this last refusal is the error complained of in 
the first bill of exceptions. We discover no error in this action of 
the court. 

The right of removal was not given to be used for the purpose of 
defeating the ends of justice, but with a view to promote and sub- 
serve them. It is difficult to escape the conviction that prior to the 
execution of the agreement of May, 1895, an application for a re- 
moval was about to be made by the appellant merely to avoid being 
forced into a trial when not prepared to proceed; and so, when the 
agreement not to press for trial was signed, the appellant not only 
forbore to make a motion for a removal, but distinctly and unequivo- 
cally stipulated not to remove the case at all. The agreement of 
May, 1895, was not only a promise that the application should not 
be made during the May term of 1895, but obviously and in terms 
it bad relation to the future as well. The attempt to have the case 
removed in February, 1897, on the strength of the affidavit used un- 
successfully the preceding November, was on its face an effort to 
evade the prior ruling of the.court on the same subject, and was a 
palpable endeavor to revive a right which bad been validly and un- 
conditionally waived and relinquished. The right to remove being 
a right that may be waived (Seth vs. Chamberlaine, 41 Md., 194), 
and a waiver having been actually agreed to upon a sufficient con- 
sideration, the right or privilege could not be reasserted, unless, 
perhaps, in the event of some new cause supervening; but of the 
existence of such new cause there is neither claim nor pretense. 
We have heretofore held that the waiver of a right to a trial by jury 
in a civil case, when once made, was irrevocable (Lanahan vs. 
Heaver, 77 Md., 605), and we see no reason for deciding that a similar 
unqualified waiver of the right to remove should have any less 
efficacy. The terms of the waiver are broad, comprehensive, and 
prospective. They do not relate to any particular period of time, 
but are emphatic in declaring that the case, if tried at all, shall be 
tried in the circuit court for Carroll County. They contain nothing 
from which it can be inferred that it was the intention of the parties 
to limit its operation to the term of court during which the agree- 
ment was entered into: Woodruff vs. Munroe, 33 Md., 157. If the 
right or privilege of removal can be waived at all (and this is not 
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now debatable), then the waiver may be made absolute, uncondi- 
tional, and perpetual. Had it been the design of the parties to limit 
the waiver to a particular term of court, apt words ought to have been 
employed to effect that end; but, as the litigants had the power to 
make the waiver unrestrictive, and as the language they have em- 
ployed constituted just such a waiver, they must be held to the letter 
and the spirit of their contract, and must abide by its provisions. 

The second exception needs no discussion. On the appeal 
decided in 83 Md., 524, we held that the question propounded 
to the witness Reinhart was proper; and the same question to the 
same witness is again brought up, together with the answer 
thereto, by the second exception. On the former appeal the answer 
of the witness was not set out in the record; in this it is. The 
question having been once determined to be admissible, there is no 
occasion to say more.respecting it. 

The third exception embodies the prayers. The appellees’ first 
and fifth prayers were granted, while all of those presented by the 
appellant, except its last, or eighth, were rejected. The legal prin- 
ciples announced in the appellees’ first prayer have been twice 
passed on by this court in this case. There is no necessity for re- 
viewing or restating them. It is now, however, insisted that there 
was no legally sufficient evidence adduced to support one of the 
hypotheses of this instruction. The instruction deals with the 
doctrine of waiver as applicable to the proof of loss. It sets forth 
hypothetically sundry facts, and then proceeds as follows: And if 
the jury shall further find that the defendant company “denied its 
liability on other grounds than the absence of proof of loss, then 
the jury are at liberty to find from the evidence that the defendant 
company waived the necessity for a preliminary proof of loss.” A 
special exception was filed below to the effect that there was no evi- 
dence to show that the appellant had denied its liability on grounds 
other than the absence of the.preliminary proof of loss. This is the 
sole ground of objection not covered by the former decisions in this 
case. We think there was sufficient evidence to go to the jury upon 
this question of fact. The evidence was not, indeed, direct, nor was 
it explicit in the sense of proving a formal refusal distinctly based 
on other grounds; but it was circumstantial, and possessed quite 
enough probative force to justify the inference which the jury were 
given liberty to draw, and which they in fact did draw. There had 
been an offer by the company to pay to the appellees the sum of 
$816 in full of their loss; and this, too, not by way of compromise, 
but in settlement of what was conceded by the company’s agents to 


be due. This offer to pay was a clear admission of liability, at 
VoL, XXVII.—32. 
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least to that amount, notwithstanding proofs of loss—a preliminary 
requisite to the creation of any liability at all—had not been fur- 
nished. Then, again, when this offer was rejected, an appraisement 
under the terms of the policy was demanded by the company, and 
was entered upon, and, as the company insists, was validly made 
and completed. According to the witness Reinhart, he had several 
interviews with Hewes, the adjuster, and the latter never made any 
' demand “for preliminary prvofs of loss, but offered to pay the 
amount of the award.” The amount of the alleged award was 
$1,043.08. Here, then, were two offers to pay two distinct sums, 
though no proof of loss had been furnished, and the company re- 
fused to pay more than the amount of the award, not because it 
owed nothing, and not because no proof of loss had been furnished, 
but obviously because it denied its liability to a greater extent. If 
it denied its liability beyond the amount of the award by admitting 
its liability up to that sum, then, manifestly, it denied liability on 
another ground than the absence of the proof of loss. To a certain 
extent it admitted its liability. Beyond that it denied all liability, 
and denied it not because there had been no proof of loss furnished, 
but because it contended that no such sum as was claimed by the 
insured was due. If it denied liability because it insisted that the 
whole of the sum claimed was not due, then its denial of liability on 
that ground was a denial of liability on a ground other than the 
want of preliminary proof of loss. A conceded and unconditional 
willingness to pay a particular sum in settlement of a loss under the 
policy, but a refusal to pay a larger sum therefor, is a distinct and 
unequivocal recognition of a liability to pay something, and a lia- 
bility to pay anything where no proof of loss has been furnished 
could only arise where the proof of loss had been dispensed with. 
Hence a refusal by the company to pay a larger sum than the one 
which it offered to pay cannot be considered as the assertion of a 
nonliability to pay any sum at all, and must logically be attributed 
to some other ground than the one which, if unwaived, could relieve 
of all liability, and therefore must be predicated of some other cause 
than the mere failure to furnish preliminary proof of loss. This 
conclusion is an inference of fact which the jury were at perfect lib- 
erty to draw from all the evidence before them, and consequently it 
cannot be said that there was no legally sufficient evidence from 
which they might rightfully find that the refusal of the appellant to 
pay the loss sustained by the appellees was founded on other 
grounds than the mere omission to supply the preliminary proof of 
loss. There being no other objection to the prayer than the one 
just discussed, there was no error committed in granting it. 
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The appellees’ fifth and the appellant’s eighth prayers are claimed 
to be in conflict, and it is accordingly insisted that there was error 
in granting the fifth instruction. We do not so read these two in- 
structions. They present opposite theories of the case predicated 
of contrary conditions of fact, but this circumstance by no means 
places them in a position of antagonism. As we have said in an 
earlier part of this opinion, the question as to whether there had 
been such a disagreement between the appraisers or arbitrators on 
the subject of the value of the goods totally destroyed as to au- 
thorize the umpire to decide and determine between them, was one 
of the controverted facts in the case; and therefore one of the facts 
to be found by the jury. If the jury had found that the award made 
up by one of the arbitrators and the umpire was an award made 
after the arbitrators had finally failed to agree, then the award was 
valid and binding, and limited the amount recoverable by the in- 
sured to the sum ascertained by the award. But if, on the other 
hand, the jury found, as well they might, and as in point of fact they 
manifestly did, that the award relied on had been made up, agreed 
to, and signed before there had been a final and fixed disagreement 
between the arbitrators, then there was, upon well-settled princi- 
ples, fully recognized and explicitly announced in the decision of 
this case reported in 83 Md., 524, no such award as was binding 
upon either party, and therefore no such award as would or could 
limit the right of the appellees to recover a sum in excess of or 
greater than that named in the paper relied on as an award. The 
fifth instruction granted at the instance of the appellees simply per- 
mitted a recovery of a sum in excess of the amount-set forth in the 
so-called “ award,” if the jury found the existence of the facts which, 
when found, showed that no award had been legally made; while 
the eighth instruction of the appellant restricted the right of recov- 
ery to such sum as was named in the award, if the jury should find 
such facts as, under the law announced in this particular prayer, 
warranted the legal conclusion that there had been a valid and bind- 
ing award. There was, consequently, no conflict or inconsistency 
between these instructions. The hypotheses of each were different, 
and the conclusions had necessarily to be either that the award was 
or was not valid, just as the facts from which the one or the other 
conclusion might have been adduced were found by the jury to exist. 

There is no error predicable of the rejection of the other prayers 
of the appellant. The first, second, and third were properly re- 
fused, because there was no evidence to support their several hy- 
potheses. The fourth, fifth, sixth, and seventh are substantially the 
same as the eighth; and, as the latter was granted, and fully cov- 
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ered every proposition sought to be presented by the others, there 
was no error in refusing to grant these rejected prayers. Had they 
been granted, they would simply have repeated in different forms 
the eighth instruction. 

The fourth exception, bringing up for review the refusal of the 
court to permit eight interrogatories to be submitted to the jury, 
presents no ground for a reversal of the judgment. The first inter- 
rogatory submitted an inquiry about which there was no dispute 
whatever. That Rosenfield sent the telegram referred to in this in- 
terrogatory was conceded; certainly it was not denied either by him 
or by any one else. The second, third, and fourth interrogatories 
were properly withheld from the jury because there was not a par- 
ticle of evidence which could possibly furnish the jury with an an- 
swer to them. Had they gone to the jury, and had they been 
answered, the answers would have been wholly speculative and con- 
jectural. Interrogatories, to be submitted to a jury, must not only 
be material, but they must be founded on the evidence; and where 
there is no evidence which will enable the jury to respond to them 
it is error to propound them at all. Though it would have been un- 
doubtedly competent for the appellant to show that the failure of 
the appraisers or arbitrators to reach a conclusion was due to the 
misconduct or bad faith of the appellees or their agent, Reinhart, or 
their appraiser, Rosenfield, still it would have been manifest error 
to ask the jury to respond to interrogatories framed upon that 
theory when there was not a spark of evidence before them on that 
subject. Whether there was or was not an award, as propounded 
in the fifth interrogatory, was a question of law dependent on vari- 
ous facts. Only questions of fact can be referred to a jury. The 
sixth and seventh interrogatories where wholly immaterial, and 
were, therefore, properly refused. It did not make the slightest 
difference whether the stock of goods was accurately set down in an 
inventory taken by Traub and his clerk, Keefer, unless the inven- 
tory referred to threw some light on the value of the goods at the 
time of the fire. Now, as the evidence showed that more than one 
inventory had been taken by Traub and Keefer, the interrogatory, 
in not pointing specifically to any particular one of them, was vague, 
indefinite, and misleading. It was equally immaterial whether the 
appraisers took an accurate account of the stock in trade owned by 
the appellees. If an award was legally made, then the award was 
binding; if no legal award was made, then the paper writing which 
purported to be an award was of no value, and the estimates made 
by the appraisers were merely estimates of the value of the goods 
that were left after the fire. The eighth interrogatory asked the 
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jury to find something that the award, if it was an award, disclosed 
on its face; and, if it was not an award, the answer sought would 
have been wholly immaterial. The alleged award spoke for itself, 
and purported to be for the exact sum claimed to have been ascer- 
tained by the umpire and one appraiser. If valid, it was binding; 
if invalid, it did not prevent a recovery for a larger amount. Its 
validity was a question of law dependent on the facts presented in 
the appellees’ fifth and the appeilant’s eighth instructions, and the 
eighth interrogatory could not possibly have elicited any response 
from the jury that would have reflected in the most remote way 
upon the validity or the invalidity of the alleged award. 

There is, however, another reason why the court was right in re- 
jecting these special interrogatories. We have heretofore held in 
Traction Co. vs. Appel (80 Md., 603), and Railroad Co. vs. Cain (81 
Md., 105), that special interrogatories which it is designed shall be 
auswered by a jury must be propounded at least before the argu- 
ment of counsel to the jury is begun, and that, unless presented by 
that time, they cannot be submitted at all. The record before us 
does not show when these interrogatories were presented. The 
fourth bill of exception states that they were presented after the 
court had ruled on the prayers, but whether before or after the ar- . 
guments to the jury had commenced is not disclosed. It may be, for 
aught that appears to the contrary, that they were rejected because 
not propounded in due time; and, unless the bill of exceptions 
shows that they were submitted in proper season, we cannot assume 
that they were. A ruling will not be reversed unless error is appar- 
ent, aud, as it does not appear that these interrogatories were 
presented in time, we would be justified in affirming the ruling in 
the fourth exception upon the ground that the record does not 
affirmatively show that the questions were submitted in time. We 
find no errors in the record. The judgment will accordingly be 
affirmed, and this somewhat protracted litigation will thus be 
brought to a conclusion. 

Judgment affirmed, with costs above and below. 
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Position of adverse claimants when joined as defendants under an interpleader 
defined. 


The insured, under a life policy, assigned it to the party to whom he was en- 
gaged, ‘‘if she survive him,” otherwise to such other beneficiary having 
an insurable interest as the insured may thereafter in writing nominate, 
with full power to the insured to change, alter, or cancel this assignment 
at any time.” The words “ assignment absolute” were printed at the 
head of the instrument. The insured afterwards undertook to cancel it 
in writing, aud reassign it to himself and his heirs. 


Held, That the assignment was not absolute, and the reservation of the right 
to cancel referred to the original instrument, and not to an assigument to 
another possible nominee in case of the failure of the assignee to survive. 


Held, That the cancelation and assignment were effectual. 


Held, That advice and assistance in the matter of reassigment by the physi- 
cian of insured, when he was sick, was not undue influence if it did not 


substitute the will of the physician for that of the patient, and exercise 
a coutrolling influence. 


Rorucuitp & Acu, for Complainant. 
Pratt & Bayne, for Respondent, Union Trust Co., of San Francisco. 
Cannon & Freeman, for Respondent, Theresa Abell. 


Morrow, C. J. 

This is a bill in interpleader brought by the Penn Mutual Life 
Insurance Company against the Union Trust Company, of San Fran- 
cisco, and Edwin R. Dimond, executors of the last will and testa- 
ment of William H. Dimond, deceased, and Theresa Abell. The 
controversy is with respect to the moneys due on a policy of insur- 
ance written by the complainant on the life of W. H. Dimond for 
the sum of $10,000. The policy is technically known as a “ fifteen- 
year endowment trust certificate.’ The insured, W. H. Dimond, 
died in New York City on June 8, 1896, and the moneys due upon 
the policy in question were claimed both by the executors of the last 
will of the deceased, on the one hand, and by Mrs. Theresa Abell, on 
the other. The complainant brought this suit of interpleader against 
these adverse claimants, and, under the interlocutory decree of this 
court, made on July 10, 1897, deposited the sum of $6,079.05 in the 
registry of the court as the amount due on said policy. After the 


* Decision rendered, Dec. 16, 1897. 
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suit had been instituted, Edwin R. Dimond, one of the defendants 
and one of the executors of the last will of the deceased, resigned 
his trust as such, and was subsequently dismissed from the case. 
The present controversy, therefore, lies between the remaining ex- 
ecutor, the Union Trust Company, of San Francisco, and Mrs. Theresa 
Abell. The Union Trust Company answered, and, after setting out 
the policy as it is set forth in the bill of interpleader, averred that 
on June 8, 1893, the insured, W. H. Dimond, made an assignment of 
t in writing to Theresa Abell; that the assignment, among other 
things, contained the following clause: “ With full power to the in- 
sured to change or alter or cancel this assignment at any time;” that 
the assignment was signed by both W. H. Dimond and Theresa 
Abell, and was subsequently acknowledged by each, but on different 
days, before a notary public; that on November 19, 1895, said 
Dimond canceled the assignment to Theresa Abell, and transferred 
and assigned the policy to himself, his heirs, executors, etc. Mrs. 
Theresa Abell answered the bill of complaint, and also filed a cross 
bill, in which it is averred that the policy was, on the 8th day of 
June, 1893, assigned as stated in the answer of the Union Trust 
Company. It is alleged, further, that at the time of the execution 
of the assignment it was the intention of the parties, and their un- 
derstanding and agreement, that all the right, title, and interest of 
W. H. Dimond in and to said policy should pass to and absolutely 
vest in Theresa Abell, should she survive him; that Dimond knew 
that the contract did not truly express the intention, agreement, or 
understanding of the parties; that Theresa Abell did believe that it 
truly expressed the intention, agreement, and understanding of the 
parties, and, so believing, she signed and executed the contract, 
acting through and by reason of a mistake as to its true contents; 
that Dimond knew of this mistake, but did not inform Theresa Abell 
of her mistake with respect thereto; that the assignment was made 
in consideration of an engagement of marriage and an indebtedness 
of Dimond to Abell of $2,100. There is also an averment that, on 
November 19, 1895, Dimond attempted to cancel the assignment of 
the policy to Mrs. Abell, and assign and transfer it to himself, his 
heirs, executors, etc., but it is alleged that this second assignment 
was null and void,and was made with the intent and for the purpose 
of defrauding the cross complainant. The prayer of the cross bill 
is that the court reform and correct the first assignment so that it 
shall vest in the cross complainant an absolute title to the policy; 
that, as reformed, it be enforced against the insurance money sued 
under the policy in question; and that the second assignment, pur- 
porting to cancel the first, be declared null and void. The Union 
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Trust Company, answering the cross bill, denied the allegations of 
mistake; denied that the assignment was intended to be an absolute 
assignment; and denied that the assignment was made in consider- 
ation of an engagement of marriage and of the sum of $2,100. To 
this answer a replication was duly filed. During the hearing coun- 
sel for the cross complainant applied to the court for leave to amend 
the cross bill, which was granted, and it was further alleged that the 
second assignment of November 19, 1895, which purported to cancel 
the first assignment of June 8, 1893, was obtained by and through 
undue influence exercised by Dr. Charles H. Rosenthal upon the in- 
sured, W. H. Dimond. The Union Trust Company answered this 
amendment, denying generally and specifically the allegations of 
undue influence. The policy, with the first and second assignments 
referred to, were introduced in evidence. There is no dispute that 
the policy was, by the assignment of June 8, 1893, transferred by the 
insured, W. H. Dimond, to Mrs. Theresa Abell, and that the insured, 
by the subsequent assignment of November 19, 1895, attempted to 
cancel the assignment of the policy to Mrs. Abell, and revest it in 
himself, his heirs, executors, etc. The cross complainant, Mrs. Abell, 
contends that the assignment to her, of June 8, 1893, was intended 
to be, and was, in legal effect, an absolute conveyance of the policy, 
made for a valuable consideration, to wit, an engagement of marriage 
and $2,100 in cash, and that the second assignment, of November 19, 
1895, purporting to cancel the first assignment, was, and is, null and 
void. It is further contended that the second assignment is Void 
for the reason that it was procured from the insured through undue 
influence exerted by C. H. Rosenthal, the physician of the insured. 
On the other hand, the executor, the Union Trust Company, con- 
tends that the first assignment is not by its terms, and was never in- 
tended to be, an absolute one, but that there was a reservation by 
the insured of the power to change, alter, or cancel the assignment 
at any time; that this power was duly and legally exercised on No- 
vember 19, 1895, when the second assignment, canceling the first, 
was executed by the insured; and that the second assignment is 
therefore the only valid assignment now existing with reference to 
the moneys due upon the policy of insurance in question. 

From these contentions, as made by the pleadings and proofs, 
three questions arise: (1) Was it the intention of the parties to 
make an absolute assignment of the policy of insurance to Mrs. 
Abell, and did she, at the time of its execution, believe that such 
were the terms of the assignment, and, so believing, execute it by 
mistake, with the knowledge of the assignor? (2) Was the revoca- 
tion clause in the assignment operative? (3) Was the so-called 





1898.] Penn Mut. Life Ins. Co. vs. Union Trust Co. 505 


revocation of the first assignment, purporting to have been made 
by the second assignment, executed through and by reason of undue 
influence alleged to have been exercised on W. H. Dimond by his 
physician, C. H. Rosenthal ? 


As to the first question, the court is without the proof required 
by law to show mistake on the part of one party, accompanied by 
inequitable conduct on the part of the other party, to justify it in 
correcting and reforming the assignment of June 8, 1893, so that it 
shall be an absolute assignment. The general rule is that when, in 
a court of equity, it is sought to set aside, annul, or reform a writ- 
ten instrument for fraud or mistake in the execution of the instru- 
ment itself, the testimony showing the fraud or mistake must be 
clear, unequivocal, and convincing. A bare preponderance of evi- 
dence which leaves the question in doubt will not suffice: Maxwell 
Land-Grant Case, 121 U. S., 325; U.S. vs. Budd, 144 U. S., 154; 
Cox vs. Woods, 67 Cal., 317; Van Vleet vs. Sledge, 45 Fed., 743; 
Bowers vs. Insurance Co., 68 Fed., 785. Mrs. Abell, whose testi- 
mony would have been most material on this point, wa3 incompetent 
to testify as a witness in her own behalf, under section 858, Rev. St., 
which provides 

That in actions by or against executors, administrators, or guardians, in 
which judgment may be rendered for or against them, neither party shall be 
allowed to testify against the other, as to any transaction with, or statement 
by, the testator, intestate, or ward, unless called to testify thereto by the op- 
posite party, or required to testify thereto by the court. 

This section is simply declaratory of the long and well-settled rule 
on that subject, and, although it may operate harshly in particular 
cases, still it is necessary to the prevention of fraud upon estates. 
While Mrs. Abell was sworn as a witness, and permitted to answer 
certain preliminary questions, she was not allowed to testify “as to 
any transaction with, or statement by, the testator.” Moreover, the 
answer of the Union Trust Company to the cross bill is sworn to, 
and is therefore equivalent to the testimony of two witnesses, or one 
witness and corroborating circumstances equal in weight to one wit- 
ness: Vigel vs. Hope, 104 U. S., 441; Conley vs. Nailor, 118 U. S., 
127; Morrison vs. Durr, 122 U.S.,518. The answer denied that the 
assignment was ever intended to be an absolute one; that it was 
executed under mistake on the part of Mrs. Abell, which was known 
to the insured, W. H. Dimond; and that the assignment was made 
for a valuable consideration, to wit, an engagement of marriage and 
the sum of $2,100. These sworn denials, responsive to the allega- 
tions of the cross bill, have not been overcome by the testimony of 
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two witnesses, or by the testimony of one witness and corroborating 
circumstances equal in weight to one witness. 

It is strongly urged by counsel for Mrs. Abell that this rule of 
equity pleading can have no application to a case of the present 
nature, because both of the claimants for the insurance money were 
joined as defendants by the complainant, the Penn Mutual Life In- 
surance Company. But in this suit of interpleader both of the de- 
fendants claim the money adversely to each other, and occupy, as 
between themselves, the position of complainant and defendant. 
The Union Trust Company answered the bill of interpleader, relying 
upon the policy and the assignments as executed by the insured, W. 
H. Dimond. Mrs. Abell both answered and filed a cross bill, at- 
tacking both of the assignments,—the first on the ground that it did 
not express the contract, and asking that it be reformed, and, when 
reformed, that it be enforced against the insurance money; the sec- 
ond on the ground that, the first being an absolute assignment, the 
second was null and void, and, further, that it had been procured 
through undue influence. Obviously, as between herself and the 
other claimant, the Union Trust Company, she voluntarily took the 
affirmative of the propositions she contended for, and was bound by 
the rules of equity pleading and procedure, as much so as if she had 
brought an independent suit against the Union Trust Company. 
But, aside from this, it may be observed that Mrs. Abell signed the 
assignment of June 8, 1893, and there is a presumption that she 
knew its contents. Therefore, upon the question of mistake, I must 
hold that the cross complainant has failed in her proofs. 

The second question involves the interpretation to be given to the 
reservation clause in the assignment of June 8, 1893. The assign- 
ment reads as follows:— 


For value received, I hereby sell, assign, transfer, and set over, all my 
right, title and interest whatsoever, as a death claim of, in and to 15-year 
endowment trust certificate policy No. 90,601, on the life of William H. Di- 
mond, in the Penn Mutual Life Insurance Company of Philadelphia, unto 
Theresa Abell assignee of William H. Dimond, the insured, if she survive him, 
otherwise to such other beneficiary having an insurable interest on the life 
of the insured, as the insured may thereafter in writing nominate, with full 
power to the insured to change or alter or cancel this assignment at any time. 

Witness my hand and seal this eighth day of June, A. D., 1893. 

William H. Dimond. Theresa Abell. 

Signed, sealed, and delivered in the presence of : 

E. A. Davis. James L. King. 


The assignment provides, in effect, for three things: (1) The as- 
signment to Mrs. Abell; (2) the assignment to a nominee to be sub- 
sequently named, if Mrs. Abell should not survive the insured; (3) 
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the reservation of the power to change or alter or cancel the assign- 
ment at any time. Without taking up in detail the elaborate argu- 
ment presented by counsel for Mrs. Abell as to the interpretation 
and validity of this last clause, it is sufficient to say that the prin- 
cipal point made is that the reservation clause applies to the assign- 
ment to a nominee to be subsequently named, in case Mrs. Abell did 
not survive the insured, and that it did not apply to the assignment 
made to her. But I am unable to give the reservation clause that 
limited interpretation. In my opinion, it means just what it says, 
viz.: that the insured should have the power “ to change or alter or 
cancel this assignment at any time.” It refers to “this” assignment, 
evidently meaning the assignment to Mrs. Abell. The language used 
is not necessurily inconsistent with the general intention expressed 
at the outset to assign the policy to Mrs. Abell. It is an elementary 
rule of interpretation that the whole of a contract is to be taken to- 
gether, so as to give effect to every part: Civ. Code, § 1641; Code 
Civ. Proc. § 1858; Jones, Cont. §§ 210, 214, 217; Faivre vs. Daley, 93 
Cal.,670. There is nothing inconsistent or repugnant in construing 
the reservation clause as applying to any assignment made, or to be 
made, by the insured. Indeed, that would seem to be its natural 
and reasonable construction. While it is true that the written part 
of the assignment was drawn by the insured himself, and is not 
punctuated, still, in the absence of such a showing of mistake or 
fraud as would justify the court in reforming the instrument, I am 
unable to give the clause in question any of the interpretations con- 
tended for by counsel for Mrs. Abell. The point is made, further, 
that the words, “ Assignment—Absolute,” printed at the head of 
the assignment, indicate that it was so intended. But these words 
are part of the printed form used by the parties to this assignment, 
and it is well settled that, if printed and written parts conflict in an 
instrument, the written part controls: Civ. Code, § 1651; Harper vs. 
Insurance Co., 22 N. Y., 441. A circumstance, appearing upon the 
face of the assignment, which is inconsistent with the contention that 
it was an absolute assignment, is that the policy was assigned to 
Mrs. Abell in the event that she survived the insured; otherwise to 
such other person as the insured might name. 

The third and last question relates to the charge made by the 
cross complainant that the revocation, so called,—that is, the second 
assignment,—was obtained through undue influence exercised by 
the insured’s physician, ©. H. Rosenthal. The latter was called as 
a witness on behalf of the Union Trust Company, and the cross 
complainant relies largely upon his testimony, elicited for the most 
part upon cross examination, to establish this charge. While the 
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testimony of this witness seems to give some color to the allegation 
of undue influence, yet, considered as a whole, it is not sufficient to 
establish the fact of undue influence. The witness testified that he 
had been the physician of W. H. Dimond for several years; that 
the latter was not in good health, and was suffering from heart 
disease; that he visited the office of the witness upon one occasion, 
and appeared to be laboring under some nervous strain, and that he 
confided to the witness his relations with Mrs. Abell. It appears 
from other testimony, that Mr. Dimond and Mrs. Abell had been 
engaged to be married, but, for some reason that does not clearly 
appear in evidence, their relations had become somewhat estranged, 
and the engagement seems to have been broken off. The witness 
admitted that he advised Mr. Dimond, as his patient, to sever abso- 
lutely all relations with Mrs. Abell, and that Mr. Dimond authorized 
him to act for him in communicating with and effecting a final set- 
tlement between himself and Mrs. Abell. He testified that he was 
empowered to bind Mr. Dimond with reference to any settlement 
that might be made, and that the latter agreed to be bound by what- 
ever the witness saw fit to do in effecting a final and satisfactory 
settlement with Mrs. Abell. He, however, subsequently qualified 
this testimony by stating that he was empowered to bind Mr. Dimond 
only within the instructions given by the latter to him. While it 
is palpable from his testimony that he was very anxious that Mr. 
Dimond should break off all relations with Mrs. Abell, that he advised 
him to do so, and that he conducted the whole affair with that end in 
view, yet the court cannot say that his advice or conduct amounted 
to what the law deems undue influence. He did undoubtedly influ- 
ence Mr. Dimond, by advice relating to his health and welfare, to 
sever all relations with Mrs. Abell, but the evidence is not strong 
enough to justify the court in holding that he unduly influenced 
him. Undue influence must be of such a nature as to deprive the 
grantor of his free agency. It must be so strong as to be incon- 
sistent with the idea that the grantor acted freely, and it must result, 
in effect, that the will of the person exercising the undue influence 
is substituted for that of the party unduly influenced: Civ. Code, 
§ 1575; In re Kohler, 79 Cal., 313; In re Calkins’ Estate, 112 Cal., 
301; Mackall vs. Mackall, 135 U. S., 167, 172; Schouler, Wills, 
239, 246; 27 Am. & Eng. Enc. Law, 453, and cases there cited. 
The undue influence must exist at the time of the act, and be 
a controlling influence in impelling the execution of the act: 
In re McDevitt, 95 Cal., 26, 33, 30 Pac., 101; Estate of Carriger, 
104 Cal., 84; In re Langford, 108 Cal., 622; Kelly vs. Perrault 
(Idaho) 48 Pac., 45; In re Kaufman’s Estate (Cal.) The mere fact 
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that the witness did influence Mr. Dimond is not enough. The in- 
fluence must have been unduly exerted. As was said by Judge 
Van Brunt in re Lyddy’s Will (N. Y. Sup. Ct.): “Influence may 
always be exercised, and it is proper that it should be exercised; 
‘but it only becomes improper when it becomes undue, and it be- 
comes undue when it substitutes the will of the person exercising 
the influence for the will of the person who is to do the act.’ Argu- 
ments, persuasions, and suggestions may be made, so long as the 
person who is to do the act can weigh the suggestion, and has the 
ability, if so minded, to resist the influence. Then there is nothing 
undue in regard to it, though he may yield to it.” 

An act that is the result of honest argument and persuasion, or 
of such influence as one may properly exercise over another, does 
not constitute undue influence: In re McGraw’s Will, N. Y. Sup. 
Ct. Solicitations, however importunate, do not constitute, of them- 
selves, undue influence: Trost vs. Dingler, 118 Pa. St., 259. The 
mere fact that the witness, as a physician, occupied a confidential 
relation with Mr. Dimond, is not, of itself, enough to establish un- 
due influence: Lee vs. Lee, 71 N. C., 189; Mackall vs. Mackall, su- 
pra. Of course, it is a circumstance which, in connection with other 
evidence, may establish the fact of undue influence: Estate of 
Brooks, 54 Cal., 474; Dimond vs. Sanderson, 103 Cal., 102, 37 Pac., 
189; In re Langford, 108 Cal., 622; Tillaux vs. Tillaux, 115 Cal., 
675; Gwin vs. Gwin (Idaho), 48 Pac., 301; Lee vs. Dill, 11 Abb. 
Prac., 214. Finally, undue influence must be proven by a prepon- 
derance of evidence. It will not be presumed from conjecture or 
suspicion: In re McDevitt, 95 Cal., 33, 30 Pac., 101; In re Lang- 
ford, 108 Cal., 623; In re Calkins’ Estate, 112 Cal., 304; Francis vs. 
Wilkinson, 147 Ill, 370; Sullivan vs. Foley (Mich.). What is de- 
nominated “slight evidence,” as defined in section 1835, Code Civ. 
Proc., is not sufficient to establish undue influence: Estate of Car- 
penter, 94 Cal., 412. The law requires proof of facts when it is 
attempted to set aside an act apparently done deliberately and exe- 
cuted formally: Small vs. Small, 4 Greenl., 220. The testimony of 
the witness is subject to the criticism that he became, at times, 
confused in his statements, and did not appear to have a very clear 
recollection about some of the matters he testified to; but, from all 
the testimony in the case, I do not think that the evidence is suffi- 
cient to justify me in holding that Dr. Rosenthal unduly influenced 
Mr. Dimond to execute the second assignment, of November 19, 
1895, canceling the first assignment, of June 8, 1893. A decree will 
therefore be entered in favor of the Union Trust Company for the 
sum of $5,764.95, being the amount remaining in the registry of the 
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court after deducting the sum of $250, allowed to the solicitor of 
the Penn Mutual Life Insurance Company as his fee, and also the 
costs upon the suit in interpleader amounting to $64.10. The cross 
bill will be dismissed, the cross complainant paying costs. 


SUPREME COURT OF IOWA. 


O’LEARY ET AL. 
v8. 


GERMAN-AMERICAN INS. CO., or NEw York.* 


In the absence of written evidence of an agent’s employment the oral testi- 
mony of the agent is admissible as to his authority, and when such agency 


is established his authority to waive proofs of loss may be shown by his 
declarations and acts. 


An agent authorized to waive proofs of loss may waive a requirement that 
such waiver be endorsed. 


A policy provision that the total insurance shall not exceed three-fourths of 
the cash value is not a ground for invalidating the contract unless the 
insured is shown to have knowingly and fraudulently exceeded the limit. 


An answer alleging other insurance, and in another court, asking to prorate 
such other insurance if found, does not allege that there is other insur- 
ance with which the loss must be prorated. 


McVey & Cuesurre, for Appellant. 

Tuos. Stapetton and Rancx & Wane, for Appellees. 

Given, J. 

1. Plaintiffs alleged that Roger Swire was an adjusting agent 
of the defendant, with full power to waive proofs of loss, and 
that he waived proofs of these losses. This was denied, and 
appellant’s first contention is that there is no legal evidence that 
Mr. Swire had authority as alleged. Mr. Swire was called by 
the plaintiffs and testified to the effect that he was and had been 
special agent of the defendant for Iowa for four years; that 
the defendant had no State agent or adjuster for Iowa; that 
his duties were to go to such places in Iowa and do such work as he 
was instructed to do; that he received his instructions from the 
office of Eugene Carey, Western manager at Chicago; that some- 
times adjustments of losses were placed in the hands of special ad- 
justers, and when not so placed were generally placed in his hands; 
and that he had the adjustment of this loss under instruction from 
the Western manager. Defendant moved to strike out this evidence, 
“¥ Decision rendered, Dec. 12,189... |S (TW 
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“on the ground that no agent’s authority or agency can be proven 
by the agent himself:” Moffitt vs. Cressler, 8 Iowa, 122; Clanton vs, 
Railroad Co., 67 Iowa, 350; Bigler vs. Toy, 68 Iowa, 687; Graul vs. 
Strutzel, 53 Iowa, 712; Renwick vs. Bancroft, 56 Iowa, 527; and other 
cases,—are cited. In Moffitt’s case it is said: “To bind the prin- 
cipal by the representations of a third person the agency of such 
third person must be shown otherwise than by his declaration. He 
may prove his agency by his own oath, if the authority is conferred 
by parol, or it may be established in many ways, as by the declara- 
tions or admissions of the principal; but it cannot be by the declara- 
tions alone of the person assuming thus to act.” The other cases 
recognize the rule that neither the agency nor the extent of his 
power can be established by the declarations of the supposed agent; 
but in neither is it held that agency and powers may not be proven 
by the agent himself. In Van Sickle vs. Keith (88 Iowa, 14), the 
defendant was permitted to testify that he was the agent for his 
wife and her mother. It was urged that this evidence was incom- 
petent to prove the fact of agency. The court says: “This is a 
misapprekension of the rule. It is the rule that the declarations of 
the agent are not competent to establish the fact of his agency, and 
the authorities cited are to that effect. But the declaration of the 
agent, and his testimony to prove the fact, are quite different. We 
know of no rule against the agency being established by the testi- 
mony of the agent.” At the time this motion was ruled upon there 
was no claim nor evidence that Mr. Swire’s employment was evi- 
denced in writing; therefore there was no error in overruling the 
motion, and, being overruled, there was legal evidence tending to 
show that Swire had authority as alleged. Plaintiff Daniel O’Leary, 
being next examined, testified to certain acts and conversations be- 
tween himself and Swire with respect to said loss and the waiving 
of proofs thereof, and then Mr. Swire was called for further cross- 
examination. He stated that his contract of employment was in 
writing, that it was in the company’s office in Chicago, and that he 
did not have a copy. Thereupon defendant moved to strike all the 
evidence of Daniel O'Leary as to conversations and doings of Swire 
on the subject of what he did and his authority, and that tends to 
prove a waiver of proofs of loss, “ because the authority of Swire is 
in writing,” whith motion was overruled. If the alleged authority 
of Swire was established, the testimony of Daniel O’Leary was com- 
petent. We have seen that Mr. Swire was a competent witness by 
whom to prove his agency and powers, if in parol, and that his testi- 
mony showed his agency and powers. This evidence was not ob- 
jected to on the ground that his employment and powers were 
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evidenced in writing, and was properly received. While it was made 
to appear later that Mr. Swire’s employment was in a writing then 
beyond the State, it does not appear that his powers as a special 
agent were expressed therein. We think the contrary may be in- 
ferred from the fact that Mr. Swire’s employment was not for all nor 
for any particular branch of the business, but to transact such par- 
ticular business within the State as he might, from time to time, be 
instructed, from the Chicago office, to perform. The instructions 
given from time to time, rather than the contract of employment, 
would express the powers which he was to exercise. Following the 
ruling on this motion, Mr. Swire was again recalled for further cross- 
examination. He testified that the telegram upon which he acted 
in this matter came from the company’s office in Chicago, and was 
signed by Roger Porter, “a gentleman in the company’s office in 
Chicago.” He produced the telegram, and the defendant introduced 
it in evidence. The telegram to Mr. Swire is as follows: “ Willi- 
iamsburg telegraphs heavy loss. Send adjuster, no particulars given. 
Answer. Roger Porter.” Under this record, the court was war- 
ranted in refusing to strike the evidence of Daniel O’Leary. 

2. These policies contain the usual provision requiring the in- 
sured, in case of loss, to give notice and proofs of the loss to the 
appellant. They also contain the following: “ And it is further ex- 
pressly covenanted by the parties hereto that no officer, agent, or 
representative of this company shall be held to have waived any of 
the terms and conditions of this policy, unless such waiver shall be 
indorsed hereon in writing.” There is no claim that a waiver of 
proofs of loss was indorsed on the policies in writing, nor that a 
waiver was made by any other person than Roger Swire. The court 
submitted to the jury the issues whether or not Mr. Swire had au- 
thority to and did waive proofs of loss, and instructed to the effect 
that if they found that he had such authority, and that he inten- 
tionally led the plaintiffs to believe that they need not make proofs 
of loss, and that plaintiffs had a right to and did rely thereon, they 
should find that there was a waiver. Appellant does not question 
that proofs of loss might be waived, but contends that “the lan- 
guage of the policy expressly limited the power of Swire, and he 
had no authority to waive proofs of loss,” and that the waiver could 
only be in writing on the policies. These policies do not, as in 
Kirkman vs. Insurance Co. (Iowa), limit the power of making such 
waivers to a particular officer. The only limitation is that there 
shall be no waiver “unless such waiver shall be indorsed hereon 
[on the policy] in writing.” Unquestionably, any officer, agent, or 
representative of the company having authority so to do could have 
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waived the requirement as to proofs of loss by indorsement in writ- 
ing on the policy. Appellant’s contention is that it could not be 
done in any other way, and that, therefore, the court erred in sub- 
mitting said issues to the jury, and instructing that a waiver could 
be made otherwise than in writing on the policy. In the well-con- 
sidered case of Viele vs. Insurance Co. (26 Iowa, 12), it is said: 
“The question is this: Can the breach of the condition of the pol- 
icy against the increase of the risk, without the written consent of 
the insurers, whereby the instrument became forfeited, be waived 
by parol, or by the acts of defendant?” After deciding that the 
forfeiture could be waived, and, if waived, the policy would continue 
in force, the court proceeds to inquire whether the waiver must be 
in writing, and uses the following language: “It is argued that the 
condition in the policy to the effect that an increase in the risk 
avoids the contract.on the part of the underwriters, unless consent 
thereto be had in writing, implies that such consent can be given in 
no other way. It will be at once remarked that this restriction is 
itself a condition, and is just as capable of being waived or dis- 
pensed with as any other condition of the instrument, and in the 
same way. There is nothing in the terms of this condition prohib- 
iting its waiver.” It is certainly clear, under this authority, that if 
Mr. Swire had power so to do he could not only waive the proofs of 
loss, but also the requirement that it be in writing on the policy. 
While in some of the many cases on contracts of insurance that 
have arisen since Viele’s Case some statements have been made in 
seeming conflict with that case, it will not be found, in any case 
where the question had been directly involved, that a different rule 
has been followed. A provision that the waiver of a forfeiture must 
be in writing is merely as to the manner in which the waiver may 
be evidenced, and surely this may be waived as well as the forfeiture 
itself. Appellant cites and relies upon the case of Ruthven vs. 
Insurance Co. (Iowa), as decisive of this question. That policy 
provides as follows: ‘This policy is made and accepted sub- 
ject to the foregoing stipulations and conditions, together with such 
other provisions, agreements, or conditions as may be indorsed 
hereon or added hereto; and no officer, agent, or other representa- 
tive of this company shall have power to waive any provision or 
condition of this policy, except such as by the terms of this policy 
may be the subject of agreement indorsed hereon or added hereto, 
and to such provisions and conditions no officer, agent, or represen- 
tative shall have such power, or be deemed or held to have waived 
such provisions or conditions, unless such waiver, if any, shall be 
written upon or attached hereto.” We held that these provisions 
VoL. XXVII.—33. 
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were a limitation upon the power of the company’s local, special, 
and adjusting agents, but did not hold,that the company could not 
itself, or by an agent authorized to do so, waive the provisions of 
the policy as to proofs of loss, and that waivers should be in writ- 
ing on the policy. The limitation in this policy, quoted above, is 
not as to the power of officers or agents to waive conditions of the 
policy, but simply that waivers shall be indorsed in writing thereon. 
The conclusion reached in that case was not because of the require- 
ment that waivers must be in writing, but because the acts of the 
persons upon which the plaintiff relied were not authorized. “The 
party for whose benefit the conditions are introduced may waive 
the forfeiture:” Viele vs. Insurance Co., supra. If it may be said 
that the requirement that waivers be in writing on the policy is for 
the benefit of both parties, then surely it could be waived, or, rather, 
superseded by a subsequent agreement by both. If Swire had au- 
thority so to do, he and the insured could agree that the waiver 
might be in parol. In the case of Kirkman vs. Insurance Co., supra, 
it was held that the matters relied upon did not constitute a waiver, 
and that the agent, Stahl, had no authority to waive proofs of loss, 
The conclusion is not based upon the provision that the secretary 
alone could waive proofs of loss, and that in writing. In the recent 
case of Taylor vs. Insurance Co. (Iowa), the contention was whether 
the agent, Bowen, had authority to waive certain conditions in the 
policy, and it was held that he had not. That policy provided that 
no condition therein “could be waived, except in writing, signed 
by the secretary.” The court says: “We need not determine 
whether there could in any case be a waiver in any other manner 
than provided by the policy.” We think there was no error in sub- 
mitting to the jury the question whether Swire had authority to and 
did waive proofs of loss, nor in instructing that such waiver might 
be in parol. We are also of the opinion that the jury was war- 
ranted in finding that Swire was authorized to and did waive proofs 
of loss. The fact that, after the lapse of the time allowed, the 
plaintiffs attempted to make proof of the loss, was immaterial, as 
recovery was sought upon the ground that proofs had been waived. 

3. The policies in suit each contain a provision 

That, in the event of loss, this company shall not be liable for an amount 
greater than three-fourths of the actual cash value of the property covered 
by this policy at the time of such loss, and in case of other insurance, whether 
policies are concurrent or not, then for only its pro rata proportion of such 
three-fourths value. Total insurance is hereby limited to three-fourths of the 
cash value of the property hereby covered, and to be concurrent herewith. 

The petition is in two counts, one on each policy. The defend- 
ant answered each, alleging that the property was insured in other 
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companies named, and in sums stated; that the value of the prop- 
erty did not exceed a sum named; and charging “that said prop- 
erty was insured for its full value and more, and that in consequence 
thereof there was overinsurance, prohibited by the terms and con- 
ditions of said policy, and this policy was void on account of over- 
insurance.” Plaintiffs demurred to these parts of the answer, on 
the following grounds: “The condition referred to in the policy 
does not constitute a representation of warranty, and there is no al- 
legation of fraud, misrepresentation, or concealment, or that the 
property was insured for more than the limitation stated in the pol- 
icy, with knowledge upon the part of the plaintiff; and it is not 
claimed that plaintiff had exceeded the limitation of said policy 
knowingly, and no facts are shown which would indicate a fraudu- 
lent overvaluation or fraudulent overinsurance.” This demurrer 
was sustained, to which defendant excepted, and elected to stand 
upon the answer. Appellant’s counsel discuss the evidence to show 
that the value of the property was not equal to the aggregate 
amount of the insurance, and contend that, therefore, the court 
erred in sustaining the demurrer. That ruling cannot be tested by 
the evidence, and, as counsel have not otherwise discussed it, we 
will not consider it further than to say that the ruling seems to be 
in harmony with the case of Stone vs. Insurance Co. (68 Iowa, 
738), and that the grounds stated in the demurrer were well taken. 

4. Appellant presented in due time five special interrogatories to 
be submitted to the jury, which the court refused to submit, namely: 
First. What would be the cost at the time of the fire of replacing 
the stock of goods covered by policy No. 3,504? Second. Did 
plaintiffs rely upon the acts of Roger Swire after the fire, and had 
they, as reasonable men, the right to rely? Third. Did the acts of 
Roger Swire prevent the plaintiffs from making proofs of loss within 
60 days after the fire? Fourth. Was any proof of loss made by 
plaintiffs, and, if so, when? Fifth. Were proofs of loss waived by 
defendant company, and, if so, when? The jury must be required, 
“on the request of any party to the action, to find specially upon 
any particular question of fact, to be stated to them in writing:” 
Code, § 2808. It is not error to refuse to submit interrogatories as 
to immaterial facts, nor that are not ultimate in their nature, 
that may not be answered by “ Yes” or “ No,” or in some other brief 
and pertinent way. They must be as to a single fact, and not con- 
clusions based upon many facts: Bonham vs. Insurance Co., 25 
Iowa, 328; Phenix vs. Lamb, 29 Iowa, 352; Marshall vs. Blackshire, 
44 Iowa, 475; Home Ins. Co. vs. Northwestern Packet Co., 32 Iowa, 
233. In Whalen vs. Railroad Co. (75 Iowa, at page 568), it is said: 
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“Of course such fact or facts must be material,—pertinent to the 
matter in controversy,—and the interrogatories must ask a response 
as to the existence of some particular fact, and not embrace a series 
of facts which are necessarily included in and determined by the 
general verdict.” See, also, Hawley vs. Railway Co., 71 Iowa, 717, 
and Thomas vs. Schee, 80 Iowa, 238. Except the fourth, each and 
all of these interrogatories embraced facts which, under the issues, 
were necessarily included in and determined by the general verdict. 
The fourth was immaterial, for, as already stated, recovery was 
sought not upon a claim that proofs had been made, but that mak- 
ing them had been waived. There was no error in refusing to sub- 
mit these interrogatories. 

5. Appellant asked an instruction, which was refused, reciting the 
other insurance, and the amount thereof, claimed to be upon the 
stock of goods, and directing the jury, if it found the defendant 
liable, to ascertain what it would cost to have replaced the goods, 
and to prorate the amount among the companies according to the 
amount covered by each policy, and “then you will rate three- 
fourths of the amount found to be the pro rata share of this defend- 
ant, with interest.” While the policy on the goods does provide for 
prorating the loss, we do not think there was any issue to call for 
the instruction refused. Appellant, in the eighth paragraph of the 
answer to the first count of the petition, alleged that there was $500 
existing insurance on the goods at the time this policy was issued, 
and that this policy was therefore void. Plaintiffs replied, and 
proved, without contradiction, that appellant’s agent knew of said 
other insurance when he took the application for this. In the next 
paragraph of said answer appellant recites the provisions of the pol- 
icy as to prorating with other insurance, and says as follows: 
“That if it shall be found that this policy provides, and the other 
policies theron are valid, that they shall prorate with this defendant, 
but that in no event can the liability of this company be more than 
three-fourths of the actual value of the property.” Surely neither 
of these paragraphs alleges the existence of other insurance as a 
basis for prorating the loss. The first alleges other insurance, not 
as a basis for prorating, but as rendering the policy void. The 
second does not allege other insurance, but asks to prorate if any be 
found. To entitle appellant to this instruction, facts should have 
been alleged that entitled it to have the loss prorated. Another in- 
struction, asked by appellant and refused, is as to whether appellees 
had a right to and did rely upon what Swire did. This subject was 
fully covered by instructions given. The same is true of the tenth 
instruction, refused, and the eleventh is disposed of in what we 
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have said as to the evidence of Swire’s authority being in writing. 
In this connection we quote from Taylor vs. Insurance Co., supra, 
the following: “The question of chief importance in this case, is 
what were the powers and duty of the agent, Bowen? It appears 
that he had an agreement in writing with the defendant, which was 
not, however, introduced in evidence; hence his authority and duty 
to act for the defendant must be determined from what he says in 
regard to it, and the policy in suit.” The refusal to give the fifteenth 
and sixteenth instructions asked is complained of. These instruc- 
tions state elementary propositions that are sufficiently indicated in 
those given. We discover no error in refusing said instructions. 

6. Appellant complains of the seventh paragraph of the charge, 
because the court said “there were no proofs of loss.” Such was 
the fact under these issues, for, as already stated, it was immaterial 
under the issues that appellees attempted to make proofs of loss 
after the period fixed. It is also complained that in this the court 
refers to other paragraphs of the charge. Surely there was no error 
in this. If in each succeeding paragraph the court must repeat all 
that has preceded, the charge would be endless and confusing. 
What we have said disposes of all the questions argued and leads 
us to the conclusion that the judgment of the district court should 
be affirmed. 


SUPREME COURT OF IOWA. 


ZALESKY 
v8. 


HOME INS. CO.* 


When the defendant’s answer of a demand for and refusal of an appraisement 
was demurred to, and the demurrer was overruled, and no further action 
on the overruling was taken, it amounted to an adjudication that the 
answer was sufficient, and, in the absence of a statute to the contrary, a 
policy stipulation for an appraisement before suit can be brought is 
binding. 

The policy provided that in case of disagreement each party shall select an 
appraiser, and these two an umpire, who shall appraise the loss. 

Held, That a demand by the company for an appraisement, with a request that 
the insured should select an appraiser, and designate a time for the ap- 
praisement, is a sufficient compliance, and until complied with by in- 
sured, a suit is premature. 

The insured cannot plead and prove a demand for an appraisement after suit 
begun, under the Iowa Code, § 2731. 


"® Decision rendered, May 31, 1897. 
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Kiynz, C. J. 
1. The policy sued upon contains the following provisions:— 


This company shall not be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall be 
ascertained or estimated according to such actual cash value, with proper de- 
ductions for depreciations, however caused, and shall in no event exceed what 
it would then cost the insured to repair or replace the same with material of 
like kind and quality. * * * Said ascertainment or estimate shall be made 
by the insured and this company, or, if they differ, then by appraisers as here- 
inafter provided, and, the amount of loss or damage having been thus deter- 
mined, the sum for which this company is liable pursuant to this policy shall 
be payable sixty days after due notice, ascertainment, estimate, and satisfac- 
tory proof of the loss have been received by this company in accordance with 
the terms of this policy. It shall be optional, however, with this company, 
to take all, or any part, of the articles at such ascertained or appraised value, 
and also to repair, rebuild, or replace the property lost or damaged with other 
of like kind and quality, within reasonable time, on giving notice, within thirty 
days after the receipt of the proof herein required, of its intention so to do. 
* * * In the event of disagreement as to the amount of loss, the same 
shall, as above provided, be ascertained by two competent and disinterested 
appraisers, the insured and this company each selecting one, and the two so 
chosen shall first elect a competent and disinterested umpire. The appraisers 
together shall then estimate and appraise the loss, stating separately sound 
value and damage, and, failing to agree, shall submit their differences to the 
umpire, and the award in writing of any two shall determine the amount of 
loss. The parties thereto shall pay the appraiser respectively selected by 
them, and shall bear equally the expense of the appraisal and umpire. * * * 
This company shall not be held to have waived any provision or condition of 
this policy, or any forfeiture thereof, by any requirement, act, or proceeding 
on its part relating to the appraisal or to any examination herein provided 
for; and the loss shall not become payable until after the notice, ascertain- 
ment, estimate, and satisfactory proof of the loss herein required have been 
received by this company, including an award by appraisers when appraisal 
‘has been required. * * * Nosuit or action on this policy for the recovery 
of any claim shall be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements, nor unless 
commenced within twelve months next after the fire. 


The answer avers that the parties could not agree upon the 
amount or extent of the damage, and that the defendant in writing 
demanded of the plaintiff that an appraisal be made of the amount 
of the loss on or before September 27, 1894, and that plaintiff re- 
fused to accede thereto; that the submission to an appraisal for the 
purpose of ascertaining the amount of the loss and damage is a con- 
dition precedent to the right to maintain an action, and that the loss 
is not payable until after an award by the appraisers has been made; 
that such appraisement and award has not been made on account 
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of the fault of plaintiff. To this part of the answer the plaintiff de- 
murred on the ground that the allegations of the answer constituted 
no defense to the action, “ because the provisions and requirements 
there set out for an appraisement are null and void, and contrary 
to the laws of this State, and are not a condition precedent to the 
bringing of suit by the plaintiff, and for the further reason that the 
demand for an appraisal * * * is vague, uncertain, and indefi- 
nite, in that it fixes no time when said appraisal should be made, 
and it names no person or persons who are to make said appraisal 
on part of the defendant, and said defendant did not, in said de- 
mand for an appraisal, offer to select a disinterested appraiser on 
its part, as required by the terms of said policy, * * * nor did 
said defendant, in said demand for an appraisal, provide for the 
appointment of an umpire.” This demurrer was overruled by the 
court, and the plaintiff filed a reply alleging, in substance, that the 
defendant was estopped from insisting upon an appraisement be- 
cause it had not named or selected an appraiser; that defendant 
had waived any appraisement by submitting to plaintiff an estimate 
of the amount of plaintiffs loss long after its demand was made for 
an appraisement, and after this suit was commenced, and was will- 
ing to settle with plaintiff on the basis of said estimate. To this 
reply the court sustained a demurrer. Thereupon the plaintiff filed 
a motion for a continuance, “ for the purpose of selecting and choos- 
ing an appraiser to appraise the amount of loss which the plaintiff 
sustained under said policy, * * * and offers and tenders the 
name of Joseph Swaziek to the defendant as an appraiser on the 
part of this plaintiff, and fixes the place of appraisal at Belle Plaine, 
Towa, and the time of said appraisal to take place on the 5th day of 
February, 1895, at 10 o’clock a. m. of said day.” The affidavit at- 
tached to the motion stated that the plaintiff could not proceed with 
the trial at that term because no appraisal of the loss had been made. 
The defendant filed objections to the granting of a continuance, 
which were overruled, and a continuance granted. Thereafter the 
plaintiff filed a supplementary petition, wherein, among other things, 
he set forth the fact that he had selected an appraiser, and fixed a 
date for an appraisement, and had notified the defendant of such 
facts; that the defendant had neglected and refused to select an ap- 
praiser, and had refused to fix a date for the appraisement of plain- 
tiff’s said loss; that the building which was burned, and upon which 
the policy in suit rested, was wholly consumed by fire July 28, 1894, 
so that it could not be told, from an examination of the ruins or of 
the ground where said building stood, how or in what manner said 
building had been constructed, nor could any appraisement be made 
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without the aid of evidence of persons familiar with the building. 
To this petition the defendant demurred, on the ground that the 
court had held an appraisement of the loss to be a condition prece- 
dent to the right to bring an action; that plaintiff cannot bring his 
action, and thereafter serve notice of an appraisement, and claim 
that the same is a compliance with the provisions of the policy; that 
the defendant cannot pursue his remedy by appraisement while his 
action is pending to recover on the policy; that the demand for an 
appraisement was made too late. This demurrer was overruled, 
and the same questions were raised by an answer filed by the de- 
fendant. The cause then proceeded to trial. At the close of the evi- 
dence the defendant raised the same questions by a motion for a 
verdict, which was overruled. Thereupon the plaintiff moved the 
court to instruct the jury to return a verdict for him, for the reason 
that there “is no controversy that this property is of greater value 
than the amount of the policy in evidence, and upon the whole rec- 
ord the plaintiff is entitled to a verdict.” This motion was sustained, 
and a verdict returned accordingly. 

From the foregoing statement it will be seen that the chief con- 
tention between the parties is as to whether or not, under the pro- 
visions of the policy, an appraisement, when demanded by the com- 
pany, was a prerequisite to the commencement of a suit on the pol- 
icy, and, if so, whether the provisions of the policy were complied 
with by the plaintiff taking the necessary steps for an appraisement, 
after he had instituted his suit, or whether, under such circum- 
stances, the suit was prematurely brought. Counsel for appellee 
makes the claim in argument that the statute (chapter 211, Acts 18th 
Gen. Assem.) supersedes the provisions of the policy with reference 
to an appraisement, and that under it nothing need be done before 
bringing suit, by one claiming a loss under a policy, except those 
things which the statute expressly provides. In other words, the 
claim is that the statute provides in express terms the only condi- 
tions precedent to the maintenance of an action on a policy of insur- 
ance, and that an appraisal is not one of those conditions. The 
question thus presented is very important, and, if it had been prop- 
erly presented in this case, would, if decided in favor of the appel- 
lee, be decisive of this appeal. But this question, as we view the 
record, is not before us for determination. The only place where it 
was raised was in the demurrer to the answer. That demurrer was 
overruled, and the question was not afterwards raised upon the trial. 
The plaintiff did not attempt to raise the same question in his reply. 
He acquiesced in the ruling of the court, which in effect held that, 
notwithstanding the provisions of the statute referred to, an ap- 
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praisal was necessary; and he does not appeal. Under these cir- 
cumstances we cannot determine the question as to whether the 
statute fixes the only conditions precedent to the bringing of the 
action, regardless of the requirements of the policy. The ruling of 
the district court on the plaintiff's demurrer to the answer not being 
appealed from, and the questions not thereafter being raised in the 
trial court, the law as thus held by said court, whether correct or 
not, controlled in the trial of the case. 

2. We have seen that the district court held, in effect, that under 
the provisions of the policy an appraisement, having been demanded 
by the company, was a condition precedent to the bringing of an 
action on the policy. No appeal having been taken from its ruling 
in that respect by plaintiff,and no further question touching it hav- 
ing been raised during the trial, it should have been conducted in 
accordance with the theory of the lawso adopted by the court. So, 
under this condition of the record, we must hold that an appraise- 
ment, if demanded, was a condition precedent to the bringing of a 
suit upon its policy. Nor, in the absence of. statute provisions to 
the contrary, can it be doubted that, under a policy containing pro- 
visions like the one involved in this action, an appraisement is a 
condition precedent to the bringing of an action on the policy: Gas- 
ser vs. Sun Fire Office, 42 Minn., 315; Mosness vs. Insurance Co., 50 
Minn., 341; Levine vs. Insurance Co. (Minn.); Chippewa Lumber 
Co. vs. Phoenix Ins. Co,, 80 Mich., 116; Old Saucelito Land & Dry 
Dock Co. vs. Commercial Union Assur. Co., 66 Cal., 253; Adams vs. 
Insurance Co., 70 Cal., 198; Carroll vs. Insurance Co., 72 Cal., 297; 
Pioneer Manuf’g Co. vs. Phoenix Assur. Co., 106 N. C., 28; Herndon 
vs. Insurance Co., 107 N. C., 191; Wolff vs. Insurance Co., 50 N. J. 
Law, 453; Insurance Co. vs. Clancy, 71 Tex., 5; Hutchinson vs. In- 
surance Co., 153 Mass., 143; Chapman vs. Insurance Co., 89 Wis., 
572; Hamilton vs. Insurance Co., 136 U. S., 242. There is a class 
of cases, based upon policies wherein an award is provided for, but 
containing no provision prohibiting the bringing of suits until after 
such an award is made, in which it is held that an appraisal is not a 
condition precedent. See Hamilton vs. Insurance Co. (137 U.S., 
385), and cases cited. It must not be forgotten that we are not con- 
sidering the effect of the statute upon such policy provisions as the 
one before us, as, for reasons already stated, that question is not before 
us. The defendant company made a demand for an appraisement in 
due time, and requested plaintiff to designate his appraiser and fix 
a date for the appraisement, which he failed and neglected to do. 
It had complied with the provisions of the policy in that respect. 
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3. Under the provisions of the policy, and under the law of the case 
as held by the trial court, an appraisement being a condition prece- 
dent to the bringing of a suit on the policy, was the demand for an 
appraisement by the plaintiff after the suit had been brought, or 
his acquiescence, after he had brought his suit, in a demand for an 
appraisement made by the defendant long before the suit was 
brought, a compliance with the provisions of the policy? The pro- 
visions of the policy, which need not be again set out, are explicit 
in requiring an appraisement, when one is demanded, prior to the 
bringing. of the action on the policy. The loss does not become 
payable, in case an appraisement has been demanded, until an award 
of ithe appraisers has been made, nor until the assured has complied 
with all of the requirements of the policy. An appraisement, as we 
have seen, was demanded by the company; it was not acceded to by 
the assured; it was never made; and, as this failure to comply with 
this provision of the policy was through no fault of the defendant 
company, there existed no right to bring the suit at the time it was 
instituted. It was, therefore, prematurely brought. Such being 
the case, the plaintiff could not, by filing a supplemental petition 
setting out a demand for an appraisal made after the beginning of 
his suit, cure the defect as to the suit pending, unless by virtue of 
the statutory provision to be hereafter considered. 

4. Our statute provides: “Either party may be allowed, on mo- 
tion, to make a supplemental petition, answer, or reply, alleging 
facts material to the case, which have happened or bave come to his 
knowledge since the filing of the former pleading; nor shall such 
new pleading be considered a waiver of former pleadings: ” Code, § 
2731. Appellee claims that, under this section, he could properly 
plead and prove the demand for an appraisal made by him after the 
action was commenced. We do not think it can be held that this 
statute was intended to apply to a state of facts such as this record 
discloses. Appellee relies upon the following cases: Insurance Co. 
vs. McCrea, 4 G. Greene, 229; Seevers vs. Hamilton, 11 Iowa, 66; 
Sigler vs. Gondon, 68 Iowa, 441; City of Davenport vs. Mitchell, 15 
Iowa, 195. The case in 4 G. Greene was a suit in equity. By the 
terms of the policy the company was not liable to pay until sixty 
days after the loss. The petition was filed within the sixty days. 
The defendant demurred, and the plaintiff obtained leave to file a 
supplemental petition setting out that the sixty days had expired 
and the claim was then due. The only reason given by the court 
for holding that the supplementel petition should not be dismissed 
is that the cause was within the equitable jurisdiction of the court, 
and the court, after once obtaining jurisdiction, would retain it for 
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all purposes. Such a reason, if good in that case, has no application 
to the case at bar, which is a law action. The Seevers Case was one 
involving no question of a condition precedent, but on a prior ap- 
peal the court held that the plaintiff could recover, and that it ought 
to appear that a certain judgment had been assigned to the defend- 
ants, and that they should not be put to the expense of setting aside 
the satisfaction of the judgment. No question was made as to the 
right of plaintiff to recover, but, the plaintiff having complied with 
the proceedings which the court intimated as necessary, and set up 
such facts in a supplemental pleading, it was held he might recover. 
Sigler’s case was an action to recover rent. After the action had 
been commenced another installment of rent became due, and re- 
covery of it was sought by a supplemental petition filed in the orig- 
inal action. It was held that this might be done. It is to be ob- 
served that in that case the action was properly brought, and the 
liability of the defendant by lapse of time became enlarged during 
the pendency of the action. None of these cases authorize the con- 
struction of the section of the Code quoted contended for by the 
appellee. Here we have a case where, by the contract of the parties, 
no suit could be commenced until after an appraisement, in case one 
was demanded. An appraisement was demanded. Without acced- 
ing to such demand, and without any excuse for failing so to do, 
and in plain violation of the provisions of the contract, the plaintiff 
brings this action. Thereafter he attempts to comply with the con- 
tract by demanding an appraisement. If he can thus ignore the 
provisions of the contract which are precedent to his right to bring 
an action, and if he may thereafter at his pleasure demand the ap- 
praisement, it is manifest that he thereby in effect, and without the 
consent of the other party, renders of no effect a material provision 
in the contract. Such a construction of this statute would practi- 
cally avoid and render of no effect every provision in any contract 
which made the right to institute an action to depend upon the do- 
ing of an act which the parties themselves had agreed should be 
done before a suit could be brought. We cannot presume, in the 
absence of express language to that effect, that the legislature in- 
tended to thus interfere with and virtually abrogate provisions in 
contracts which go to the right to institute an action. The statute 
relied upon does not apply. The court should have sustained the 
demurrer to the supplemental petition. It also follows, from what 
we have said, that the court erred in continuing the case to enable 
the plaintiff to demand an appraisement, as such demand, made 
after the suit had been commenced, could in no event avail plaintiff, 
if such an appraisement was a prerequisite to the commencement of 
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the suit, as the court already held. As we have said, the question 
as to whether a policyholder may not institute his suit after compli- 
ance with the provisions of the statute, and regardless of further or 
other provisions of the policy, is not before us, and is not, therefore, 
determined. 

5. Appellant contends that, even if it should be held that plaintiff 
could demand an appraisement after he commenced his suit, still, in 
any event, such demand on his part must be made within a reason- 
able time after the loss occurred, and that, in fact, his demand was 
made five months or more after the loss occurred; and it is said that 
this was not within a reasonable time. Under our holding, that, in 
the absence of statute provisions to the contrary, an appraisement 
demanded after the suit has been commenced is not in compliance 
with the provisions of the policy, and not in time, it is not necessary 
that we consider whether or not the appraisement in fact demanded 
by the plaintiff was asked for within a reasonable time after the loss 
occurred. Other questions are argued, some of which, in view of 
our holding, are not material, and others may not arise upon another 
trial. The court erred in directing a verdict for the plaintiff. 

Reversed. 


a i 


UNITED STATES CIRCUIT COURT. 


D. NEBRASKA. 


BAKER 
v8. 


NEW YORK LIFE INS. CO.* 


Where the defense was that insured had been sick with grippe a few months 
before the date of application, and had misrepresented that he had not 
been sick from childhood, and he died about six months after being in- 
sured, and three months later, after proofs had been presented, the com- 
pany learned the facts, and four months thereafter requested plaintiff to 
procure an appointment as guardian of her children, and three months 
later, after such appointment, for the first time objected to the alleged 
misstatement and did not tender the unearned premium, nor notify of its 
rescission of the contract until after action had begun, five months there- 
after, the alleged breach of warranty was waived. 


Brome, Burnett & Jones, for Plaintiff. 
J. H. McInrosu, for Defendant. 
Sutras, D. J. 
This case came up for trial before the court and jury at the May 
term, 1896, and upon the issues then presented by the pleadings 


.* Decision rendered, Dec, 14, 1896. 
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evidence was submitted, and special findings of fact were returned 
by the jury, and thereupon the plaintiff asked leave to file an amended 
replication for the purpose of establishing a waiver on the part of 
the defendant company of the right to insist upon an alleged breach 
of warranty on part of the assured. Leave to file the amendment 
was granted, and the case was continued for the purpose of permit- 
ting evidence to be procured by the parties, rendered necessary by 
the amendment to the pleadings. The parties then entered into a 
written stipulation, waiving a jury trial and submitting the case to 
the court, it being further agreed that the case should be submitted 
to the court upon the findings of fact returned by the jury and upon 
the evidence submitted upon the issue tendered by the amended 
replication, the court to make a further finding of facts based upon 
the evidence taken after the finding of facts had been returned by 
the jury, which has been done. From the facts thus found, it ap- 
pears that, under date of June 24, 1893, Ward L. Baker signed an 
application for insurance in the sum of $5,000 upon his life in the 
defendant company, it being stated in such application that the ap- 
plicant agrees :— 

That the statements and representations contained in the foregoing appli- 
cation, together with those contained in the declarations made by me to the 
medical examiner, shall be the basis of the contract between me and the New 
York Life Insurance Company; that I hereby warrant the same to be full, 
complete, and true, whether written by my own hand or not,—this warranty 
being a condition precedent to and a consideration for the policy which may 
be issued hereon. 

In the declarations made to the medical examiner it was required 
of the applicant that he should “give full particulars of any serious 
illness you may have had since childhood,” to which the answer 
given was, “ Have had none.” And the question was also asked, 
‘‘When were you last confined to the house by illness?” and an- 
swered, “ Not since childhood.” The company issued the policy, and 
upon payment of a year’s premium the same was delivered to Baker, 
and within the year, to wit, on December 22, 1893, Baker died, and 
due proofs of death were furnished to the company. It thus ap- 
pears that a prima facie case for recovery upon the policy has been 
made out, and the question to be determined in the case is whether 
the defense interposed by the defendant is sustainable under the 
evidence. 

In substance, the defense is that of a breach of warranty with re- 
spect to the answer by Baker to questions contained in the medical 
examination, being the questions and answers just cited. On behalf 
of the defendant it is contended that, under the provisions con- 
tained in the application, these answers are warranties on part of 
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Baker; that the facts found show that they are not true, in that it 
appears that in the preceding February Baker had suffered from an 
attack of the grippe, which had confined him to the house for a 
period of two or three days; that this warranty was a condition 
precedent to and consideration for the issuance of the policy; and 
that its breach rendered the policy not merely voidable, but wholly 
void. A contract which is entered into in violation of public law, 
or which is contrary to public policy, is void, not voidable; and so 
contracts will be held to be void when the facts are such that the 
contract when entered into could not take effect, and in such cases 
neither party is bound to performance. A right, however, existing 
on behalf of one party to rescind a contract, or to resist its enforce- 
ment against him, by reason of some fraud practiced against him, 
or by reason of the failure of the other party to perform a condition 
precedent, does not necessarily render the contract void. The party 
against whom performance is sought in such cases may have the 
right to avoid the contract, but he may waive this right, and in 
that event the contract remains in force. Properly speaking, in 
such cases the contract is not absolutely void, but it is voidable at 
the option of the one against whom the fraud or breach of warranty 
exists. 

In the case now under consideration, by the provisions of the ap- 
plication the answers given by the applicant to the questions form- 
ing part of the medical examination are made warranties, and there- 
fore the company has the right to insist that they should be strictly 
and literally complied with; but, if the company chose to waive 
a strict compliance therewith, it had the right so to do. The facts 
which it is claimed by the defendant should have been stated in 
the answers given by the applicant are that in the spring preceding 
the issuance of the policy he had had an attack of the grippe, which 
had confined him to the house for two or three days. It cannot be 
claimed that it is illegal or contrary to public policy to issue a pol- 
icy of insurance upon the life of one who has had this disease, nor 
is it claimed or pretended that the defendant company refuses to 
insure the life of one who may have had an attack of this disease 
and as a consequence may have been confined to his house for a few 
days. Whether the company would or would not have accepted the 
risk on Baker's life, and issued the policy, if the application had 
shown the facts in this particular, it is impossible to know. The 
utmost that can be claimed on behalf of the company is that, before 
it should be bound by any policy issued to Baker, it should have the 
opportunity, after being fully informed of the facts, to determine 
whether it would agree to accept the risk. Thus if, after the appli- 
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cation had been forwarded to the company, it had been fully in- 
formed of the facts in regard to Baker’s suffering from the grippe 
and being confined to the house, and with this knowledge it had 
issued the policy and received payment of the premium thereon, it 
would not then be open to the company to claim that the policy 
was either void or voidable by reason of the failure to state these 
facts in the application. It will be noticed that in the declarations 
required to be made to the medical examiner the applicant was 
asked whether he had had any one or more of 26 specifically named 
diseases, all of which questions were answered, and then comes the 
general question or requirement to “give full particulars of any 
serious illness you may have had since childhood.” Thus Baker 
was required to determine whether the attack of the grippe which 
he had suffered in the previous February was or not a serious ill- 
ness, within the meaning of the question. By answering that he 
had no serious illness, he indicated his view of that attack; and if 
the company, when it issued the policy, knew the facts, and yet is- 
sued the policy, it would thereby conclusively show that it did not 
deem the attack in question to be a serious illness within the mean- 
ing of the application, and it would not be open to the company, 
after its liability on the contract had become fixed by the death of 
the insured, to then assert that the answer was not strictly true, and 
that by reason thereof the policy was not in force. 

In my judgment, all that the company can rightfully insist upon 
in this case is that it should not be held bound by the contract of 
insurance unless it appears that it so consented after it had full 
knowledge of the facts upon which it relies to show a breach of the 
warranties on part of the insured. If, however, the facts show that 
the company treated the policy as being in force, after it had knowl- 
edge of the alleged breach of the warranties, then it must be held 
that the company waived its right to rescind the contract. The evi- 
dence shows that in March, 1894, the defendant company knew 
the facts with regard to Baker’s health at the time of the issuance of 
the policy, and knew of his having had an attack of the grippe in the 
previous spring, and that he had consulted a physician with regard 
thereto. The company then knew that it was being asked to make 
payment of the amount called for by the policy, due proofs of the 
death of the insured having been previously served upon the com- 
pany, and it knew that it then had in its possession the premium 
paid it by Baker when the policy was delivered. The company 
then knew, or had the means of knowing, all that was necessary to 
enable it to determine whether it would recognize the policy as an 
existing contract, or whether it would repudiate and rescind the 
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same upon the ground that the insured had not fully stated the 
facts in regard to his health, thereby committing a breach of the 
warranties contained in the application. The company knew that, 
if it elected to rescind the contract, it was its duty to return the 
money it had received by reason of the contract, and, furthermore, 
that it must act in the premises within a reasonable time. The first 
action of the company was taken July 25, 1894, four months after it 
had received full information with regard to the alleged breach of 
warranty. Under that date the company addressed the plaintiff, 
stating that the proofs of death previously sent on did not include 
certified copies of letters of guardianship, showing that she had the 
right to act for the minor children of the deceased. In effect, this 
letter was a notification to Mrs. Baker that she must be appointed 
guardian of the property of the minors in order to complete the 
proper proofs called for by the policy of insurance. In obedience 
to this letter Mrs. Baker procured her appointment as guardian, 
and forwarded to the company duly certified copies thereof. The 
right of the company to call for proper evidence showing that Mrs. 
Baker had been appointed guardian of her minor children, who are 
the beneficiaries under the policy, is a right conferred by the policy, 
treating it as an existing contract. Her appointment as guardian 
was not in any sense a necessary act in order to enable the company 
to determine whether it would repudiate the contract sought to be 
enforced against it. This call, made by the company upon Mrs. 
Baker, was not one made without due opportunity to examine into 
the case before taking action. It was made four months after the 
company had full knowledge of the facts which it now relies upon 
to defeat the policy. It was an act tending to show that it treated 
the policy as being in force, and the company thereby called upon 
Mrs. Baker to perform, on behalf of the beneficiaries, an act which 
the policy required of them provided the policy was an existing con- 
tract. In obedience to this request of the company that the bene- 
ficiaries should perform the conditions of the contract on their part, 
the appointment of Mrs. Baker as guardian was had, and duly certi- 
fied copies of the letters of guardianship were procured and for- 
warded to the company, this being done in the month of August, 
1894. The next action on part of the company was taken on the 
23d of October, 1894, when a letter was addressed to the attorneys 
for plaintiff, proposing an interview with regard to the matter, 
which was had the latter part of that month. At this interview the 
representative of the company for the first time denied liability on 
the part of the company, and proposed a compromise, by offering to 
pay $1,000 for a release from all claims. This offer, after considera- 
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tion, was refused, and the company notified thereof about December 
1, 1894. No action was then taken by the company looking to a 
rescission of the contract. It did not then offer to repay the money 
it had received on the policy, nor did it notify Mrs. Baker that it 
repudiated the contract for any reason. It retained the full bene- 
fit of the contract on its part until the 11th day of March, 1895, 
when it made a tender of the sum received*and interest, this being 
done some months after this suit had been commenced. This sum 
of money it had received from Ward L. Baker in July, 1893, in con- 
sideration of issuing the policy sued on, and it had retained the same 
and enjoyed the use thereof for a period of one year and eight 
months from the date of its reception, and for a period of one year 
after it had obtained full knowledge of the facts upon which it now 
seeks to evade liability on its contract. With full knowledge of the 
facts, it required of Mrs. Baker that she procure letters of guardian- 
ship, and furnish certified copies thereof. With full knowledge of 
the fact that the compromise it had offered had been rejected, and 
that Mrs. Baker, as guardian, was insisting on payment of the policy, 
it retained the money received by it for months, without any offer to 
return the same; and, without notifying Mrs. Baker that it elected 
to rescind or repudiate the contract, it permitted Mrs. Baker to 
incur the expense of bringing this suit. 

It was the duty of Mrs. Baker, as guardian of her minor children, 
to enforce the payment of this policy, if it was in force at the time 
of her husband’s death. Up to the time the action was begun the 
company had not notified her that the contract was rescinded. 
Every act on its part indicated that the contract was deemed to be 
in force. No stronger evidence of this could be asked than the fact 
that the company continued to enjoy the benefit of the contract and 
gave no sign that it was ever proposed to repay the sum received 
by it. Suppose the situation was now the same as it was when this 
action was brought. It would then appear that the company was 
seeking to avoid the contract as not binding upon it, and at the 
same time was holding fast to the benefits received by it by reason 
of the contract. Would it not be promptly adjudged that the com- 
pany could not avoid the contract, so as to escape liability, and yet 
enjoy the benefits conferred thereby? When the company obtained 
knowledge that the answers given by the insured were not full and 
complete, and that it possessed the right to repudiafe and rescind 
the contract, it also knew that the beneficiaries in the policy were 
relying upon the validity thereof, and were asking performance on 
part of the company. With this knowledge, it could not play fast 
and loose with the question. It must reach a conclusion thereon 

VoL. XXVII.—34. 
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within a reasonable time. If it proposed to repudiate liability un- 
der the contract, it could not be permitted to induce or require the 
other party to the contract to take action and incur expenses in the 
belief that the company treated the policy as in force. It could not 
be permitted to enjoy the benefits of the contract on its part for 
@ year or more, with the intent to ultimately repudiate the contract 
in case suit was brought against it. The acts of the company fully 
justify the conclusion that it treated the policy as being in force for 
a full year after it obtained full knowledge of the facts upon which 
it now relies as evidence of a breach of the warranty, and that dur- 
ing this period of time it retained and enjoyed the benefits of the 
contract on its part; and these facts justify the further conclusion 
that the company, when informed of the facts, did not deem the 
answer given by Ward L. Baker to the questions put to him to be 
so evasive or erroneous as to amount to a breach of warranty, or that, 
if they might be so held, the company at that time elected to waive 
its right to repudiate and rescind the contract; and, having called 
upon the plaintiff to take action under the policy as an existing con- 
tract, and having retained for its use and benefit the money paid it 
on the contract for a period of a year after it knew of its right to 
repudiate the contract, it must be held that it is now too late to 
change the election it then made to waive the alleged breach of 
warranty. So holding, it follows that the plaintiff is entitled to 
judgment for the full sum due on the policy. 


——_———__++e—___ 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


WESTERN COMMERCIAL TRAVELERS’ ASS’N 
v8. 
SMITH.* 


An accident policy provided that in case of any accident, or in case of death 
resulting therefrom, immediate notice must be given. 

Held, That in case of resulting death immediate notice after death was sufti- 
cient though not immediate as to the accident. 

Death resulted from blood poisoning due to an abrasion of skin on the toe by 
the wearing of a new shoe. 

Held, That this was death from bodily injuries effected by external, violent 
and accidental means. 

Held, That where a disease is a mere link in the chain of causation between 
the accident and the death, the cause is the accident. 

Held, That a death, which is not the natural and probable consequence of a 
course of action, is an accident. 


* Decision rendered, Feb. 14, 1898. 
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F. N. Jupson (C. S. Taussig and Louis R. Tatum, on the brief), 
for Plaintiff in Error. 

S. L. Swarts (E. M. Merriman and George H. Sanders, on the 
brief), for Defendant in Error. 


Before Sanborn and Thayer, Circuit Judges, and Philips, District 

Judge. 
Sansorn, C. J. 

The Western Commercial Travelers’ Association, the plaintiff in 
error, has sued out a writ to reverse a judgment against it upon a 
certificate of insurance against accident which it issued to Freeman 
O. Smith, one of its members, for the benefit of Sarah I. Smith, the 
defendant inerror. A jury was waived, the court tried the case and 
made a special finding of the facts, and the error assigned is that 
the facts found do not support the judgment (1) because they show 
that immediate notice of the accident or injury was not given to the 
association, as required by the policy, and (2) because they fail to 
show that the death of the member was produced “by bodily 
injuries effected by external, violent, and accidental means.” 

These are the facts relative to the two questions thus raised which 
appear from the pleadings and the findings: The certisvate upon 
which the suit is based secured to the member, Freeman O. Smith, 


indemnity in various amounts for total disability, for the loss of an 
arm or a leg, or one arm and one leg, and for the loss of both arms 
or both legs, by accident; and it also secured to his beneficiary, the 
defendant in error, indemnity for his death produced “by bodily 
injuries effected by external, violent, and accidental means” alone. 
It contained this provision:— 


In the event of any accident or injury for which any claim shall be made 
under this certificate, or in case of death resulting therefrom, immediate notice 
shall be given in writing, addressed to the secretary, at St. Louis, Mo., stat- 
ing the full name and address of the member, number of certificate, occupa- 
tion, and name and address of the attending physician, with full particulars of 
the accident or injury, and failure to give such notice shall invalidate all 
claim under the certificate; and unless direct and affirmative proof of the 
death or duration of total disability shall be furnished the association within 
ninety (90) days from the happening of such accident, as per forms of proof 
furnished, and questions prepared on same by the board of directors of the as- 
sociation, then all claims under this certificate shall be waived and forfeited 
to the association. 


In the latter part of August, 1895, while this certificate was in 
force, Freeman O. Smith, who was a strong and healthy man, com- 
menced wearing a pair of new shoes. About September 6, 1895, 
the friction of one of the shoes against one of his feet, unexpectedly 
and without design on his part, produced an abrasion of the skin of 
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one of his toes. He gave the abrasion reasonable attention, but it 
nevertheless caused blood poisoning about September 26, 1895, 
which resulted in his death on October 3, 1895. Neither the de- 
ceased nor the defendant in error gave any notice of this accident or 
injury to the association before his death, but within a reasonable 
time thereafter due notice thereof and of her claim under the cer- 
tificate was given to the association by the defendant in error. 

The agreement of the parties was that the failure to give the no- 
tice required by this certificate should invalidate all claim under it, 
and there can be no question but that the service of this notice was 
a condition precedent to the enforcement of any such claim: Insur- 
ance Co. vs. Kyle, 11 Mo., 278, 289; McCullough vs. Insurance Co., 
113 Mo., 606; McFarland vs. Association, 124 Mo., 204. The real 
question here is, therefore, what was the notice exacted of the bene- 
ficiary by the contract and when was it to be given? The agree- 
ment was that, “in the event of any accident or injury for which 
any claim shall be made under this certificate, or in case of death 
resulting therefrom, immediate notice shall be given.” In the in- 
terpretation of this provision, the fact must be borne in mind that 
all claims under this contract for accidents and injuries which do 
not result in death accrue to the member himself. The beneficiary 
of the death loss has no interest in them. Ht is only in a case in 
which death results from an accident or injury that any claim in 
favor of the defendant in error arises. In the nature of things, she 
cannot know whether she will have a claim until the member whose 
life is insured for her benefit is dead. Must she give notice of the 
accident or injury on account of which her claim may arise before 
she knows whether or not it will ever come into existence? A pro- 
vision which exacts such a notice should be plain, clear, and unam- 
biguous. Forfeitures are not favored in the law, and a strained and 
unnatural construction must not be given to this contract in order 
to impose one here. A stipulation could have easily been drawn 
which would have plainly imposed upon this beneficiary the duty of 
giving such a notice. If this contract had simply omitted the 
words, “or in case of death resulting therefrom,” and had provided 
that, “in the event of any accident or injury for which any claim 
shall be made under this certificate, notice of such accident or in- 
jury shall be given immediately after it happnes,” there would have 
been no doubt that the beneficiary was required to. notify the asso- 
ciation of the accident as soon as it occurred. If it had required 
only that, “in case of death resulting from any accident or injury 
for which any claim shall be made under this certificate, immediate 
notice shall be given,” it would have been equally certain that she was 
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not required to give any notice until the death had supervened. As 
it stands, it seems to us to be intended to provide two different 
classes of notices for the two classes of claims,—one an immediate 
notice of the accident or injury which does not result in death, the 
other an immediate notice of the death which results from such an 
accident or injury, to be given by the beneficiary as soon as it oc- 
curs. If this is not the correct construction of the provision, the 
words, “or in case of death resulting therefrom,” are without sig- 
nificance or effect, because the stipulation, without those words, 
would require the beneficiary of a death loss to give notice of the 
accident or injury immediately after it occurred. 

‘There is no better canon for the interpretation of contracts than 
the rule that the court mny put itself in the place of the parties to 
the agreement at the time it was made, and may then consider how 
its terms affected its subject-matter, and ascertain what those who 
made it intended thereby: Accumulator Co. vs. Dubuque St. Ry. Co., 
27 U. S. App., 364, 372,12 C. C. A., 37, 41, 42; Westervelt vs. Moh- 
renstecher, 40 U. S. App., 221, 227, 228, 22 C. C. A., 93, 95; Rocke- 
feller vs. Merritt, 40 U. S. App., 666, 675, 22 C. C. A., 608, 613, 614; 
Prentice vs. Forwarding Co., 19 U. S. App., 100, 110, 7 C. C. A., 293, 
298. When this is done, it can hardly be successfully maintained 
that the parties to this certificate intended to require the beneficiary 
of a loss by death under it to give notice of the accident or injury 
before the death occurred and before her claim arose. When the 
provision, “in the event of any accident or injury for which any 
claim shall be made under this certificate, or in case of death re- 
sulting therefrom, immediate notice shall be given,” is read in the 
light of the events to which it refers, and of the relation of the 
parties to the contract to each other, its natural and obvious mean- 
ing is that, in the event of any accident or injury which shall not 
result in death, immediate notice of such accident or injury shall be 
given, or, in the case of death resulting from any such accident or 
injury, immediate notice of such death shall be given, because in the 
one case it is the injury, and in the other it is the death, which con- 
ditions the existence of the claim. The conclusion is that this cer- 
tificate required no notice of the accident or injury to be given to 
the association by the beneficiary of the death loss before the death 
occurred, and the due notice which the court finds she gave 
immediately after the death was a sufficient compliance with this 
stipulation of the agreement. 

It is earnestly contended, however, that the death was not caused 
by bodily injuries effected by external, violent, and accidental 
means (1) because the disease of blood poisoning was the cause, and 





534. United States Circuit Court of Appeals. ~ [June, 


the abrasion of the skin of the toe was only the occasion, the lo- 
cality in which the disease first appeared, and (2) because the abra- 
sion of the skin was not an accident, but was made in the ordinary 
course of things. The contract does not differ, in respect to the 
subject presented by this proposition, from those which have been 
repeatedly considered by this court, and we state its legal effect 
briefly, because the reasons and authorities in support of our views 
here have been frequently set forth in the opinions of this court 
which are cited below. 

If the death was caused by a disease, without any bodily injury 
inflicted by external, violent, and accidental means, as in the case of 
the malignant pustule (Bacon vs. Association, 123 N. Y., 304), and 
as in the case of sunstroke (Sinclair vs. Assurance Co., 3 El. & EL., 
478; Dozier vs. Casualty Co., 46 Fed., 446), the association was free 
from liability by the express terms of the certificate. If the de- 
ceased suffered an accident, but at the time he sustained it he was 
already suffering from a disease or bodily infirmity, and if the acci- 
dent would not have caused his death if he had not been affected 
by the disease or infirmity, but he died because the accident aggra- 
vated the disease, or the disease aggravated the effects of the acci- 
dent, as in the case of the insured who was subject to such a bodily 
infirmity that a short run, followed by stooping, which would not 
have injured a healthy man, produced apoplexy (Insurance Co. vs. 
Selden, 24 C. C. A., 92), the association was exempt from liability, 
because the death was caused partly by disease and partly by acci- 
dent. Ifthe death was caused by bodily injuries effected by exter- 
nal, violent, and accidental means alone, the association was liable 
to pay the promised indemnity. If the death was caused by a dis- 
ease which was not the result of any bodily infirmity or disease in 
existence at the time of the accident, but which was itself caused 
by the external, violent, and accidental means which produced the 
bodily injury, the association was equally liable to pay the indem- 
nity. In such a case, the disease is an effect of the accident, the in- 
cidental means produced and used by the original moving cause to 
bring about its fatal effect, a mere link in the chain of causation be- 
tween the accident and the death, and the death is attributable, not 
to the disease, but to the causa causans, to the accident alone: In- 
surance Co. vs. Melick, 27 U. S. App., 547, 560, 561, 12 C. C. A., 544, 
552; Railway Co. vs. Callaghan, 12 U.S. App., 541, 550, 6 C. C. A., 
205, 210; Railway Co. vs. Kellogg, 94 U. S., 469, 475; Association 
vs. Shryock, 36 U. S. App., 658, 663, 20 C. C. A., 3, 5. 

Now, the finding of the facts made by the trial court is conclusive 
in this case, and the only question here presented is whether those 
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facts warrant the judgment below. That court has found that the 
deceased was an exceptionally strong and healthy man when the 
abrasion in question was produced. It has found that the wearing 
of the new shoe produced the abrasion on September 6, 1895, that 
this abrasion was the cause of blood poisoning on September 26, 
1895, and that the blood poisoning produced the death on October 
3, 1895. The question whether the death was produced by the 
abrasion or by the disease is, therefore, extracted from this case. 
There is no ground for the contention that the disease of blood poi- 
soning was an intervening and independent cause of the death, be- 
cause the finding of the court below is that that disease was a mere 
link in the chain of causation between the abrasion which produced 
it and the death which it produced. 

The only question remaining, therefore, is whether or not the 
abrasion of the skin. of the toe was produced by accidental means. 
If it was, the death was so produced; and if it was not, there was 
no accident, and consequently no cause of action. The contract was 
that the association would pay the promised indemnity for any death 
caused “ by bodily injuries effected by external, violent, and acci- 
dental means.” There is no claim that the friction of the shoe 
which caused the abrasion was not external and violent. The con- 
tention is that it was not accidental. The significance of this word 
“ accidental ” is best perceived by a consideration of the relation of 
causes to their effects. The word is descriptive of means which pro- 
duce effects which are not their natural and probable consequences. 
The natural consequence of means used is the consequence which 
ordinarily follows from their use,—the result which may be reason- 
ably anticipated from their use, and which ought to be expected. 
The probable consequence of the use of given means is the conse- 
quence which is more likely to follow from their use than it is to fail 
to follow. An effect which is the natural and probable consequence 
of an act or course of action is not an accident, nor is it produced 
by accidental means. It is either the result of actual design, or it 
falls under the maxim that every man must be held to intend the 
natural and probable consequence of his deeds. On the other hand, 
an effect which is not the natural or probable consequence of the 
means which produced it, an effect which does not ordinarily follow 
and cannot be reasonably anticipated from the use of those means, 
an effect which the actor did not intend to produce and which he 
cannot be charged with the design of producing under the maxim to 
which we have adverted, is produced by accidental means. It is 
produced by means which were neither designed nor calculated to 
cause it. Such an effect is not the result of design, cannot be rea- 
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sonably anticipated, is unexpected, and is produced by an unusual 
combination of fortuitous circumstances; in other words, it is pro- 
duced by accidental means: Railway Co. vs. Elliott, 12 U. S. App., 
381, 386, 387, 389, 5 C. C. A., 347, 350, 351, 353. 

Was the abrasion of the skin of the toe of the deceased the nat- 
ural and probable consequence of wearing new shoes? It must be 
conceded that new shoes are not ordinarily worn with the design of 
causing abrasions of the skin of the feet, and the trial court has 
found that the abrasion upon the toe of the deceased was produced 
unexpectedly, and without any design on his part to cause it. An 
abrasion of the skin, certainly, is not the probable consequence of 
the use of new shoes; for it cannot be said to follow such use more 
frequently than it fails to follow it. Nor can such un abrasion be 
said to be the natural consequence of wearing such shoes,—the con- 
sequence which ordinarily follows, or which might be reasonably 
anticipated. How, then, can it fail to be the chance result of acci- 
dental means,—means not designed or calculated to produce it? 
If the deceased, without design, had slipped, and caused an abra- 
sion of his skin, as he was walking down the street, or had punctured 
the skin of his foot by stepping on a nail in his room, or had pierced 
it with a nail in his shoe as he was drawing it upon his foot, there 
could have been no doubt that these injuries were produced by ac- 
cidental means; and it is difficult to understand why an abrasion of 
the skin, produced unexpectedly and without design, by friction 
caused by wearing a new shoe, does not fall within the same 
category. 

In McCarthy vs. Insurance Co. (8 Biss., 362, Fed. Cas., No. 8,682), 
it is held that death from the rupture of a blood vessel caused by 
swinging Indian clubs for exercise may be a death from bodily injury 
caused by accidental means. In Martin vs. Insurance Co. (1 Fost. 
& F., 505), a total disability caused by straining the back while lift- 
ing a heavy burden was declared to be a disability produced by ac- 
cident. In Insurance Co. vs. Burroughs (69 Pa. St., 43, 51), the court 
said that an accident is “an event that takes place without one’s 
foresight or expectation; an event which proceeds from an unknown 
cause, or is an unusual effect of a known cause, and therefore not 
expected; chance; casualty; contingency,”—and held that a strain 
of the abdominal muscles, produced by pitching hay, which caused 
an inflammation that resulted in death, was an accident. Death 
by drowning, by involuntarily inhaling illuminating gas, or by 
fright is death by accidental means: Trew vs. Assurance Co., 6 
Hurl. & N., 839; Mallory vs. Insurance Co., 47 N. Y., 52; Paul vs. 
Insurance Co., 112 N. Y., 472; McGlinchey vs. Casualty Co., 80 Me., 
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251, 14 Atl.,13. In Insurance Co. vs. Melick (27 U. S. App., 547, 
12 C. C. A., 544), this court affirmed a judgment based upon a ver- 
dict that a death caused by lockjaw, which was produced by a shot 
wound unexpectedly inflicted upon himself by the deceased, with- 
out design, was a death caused by bodily injury produced by acci- 
dental means alone. In Association vs. Barry (131 U. S., 100), three 
persons jumped from the same platform at the same time and place. 
Two of them alighted in safety, while the third suffered a stricture 
of the duodenum which produced a disease which caused his death. 
The supreme court affirmed a judgment founded upon a verdict that 
his death was the result of bodily injuries effected through external, 
violent, and accidental means, and approved an instruction to the 
jury that: “The term ‘accidental’ was used in the policy in its or- 
dinary, popular sense, as meaning ‘happening by chance; unex- 
pectedly taking place; not according to the usual course of things; 
or not as expected;’ that, if a result is such as follows from ordinary 
means, voluntarily employed, in a not unusual or unexpected way, 
it cannot be called a result effected by accidental means; but that 
if, in the act which precedes the injury, something unforeseen, un- 
expected, unusual occurs, which produces the injury, then the injury 
has resulted through accideptal means.” 

We are unable to distinguish the case at bar from those to which 
we have referred, and the case last cited is of controlling authority 
in this court. The abrasion of the skin of the toe of the deceased 
was unexpectedly caused, without design on his part, by unforeseen, 
unusual, and unexpected friction in the act of wearing the shoe 
which preceded the injury. Itwas not the natural or probable con- 
sequence of that act, and it was, therefore, produced by accidental 
means. The judgment below must be affirmed, with costs; and it 
is so ordered. 
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The policy was on wearing apparel, jewelry, etc., in a certain dwelling, 
‘“while located and contained as described herein and not elsewhere,” 
and ‘‘ while contained in the above-described building.” 


Held, That articles destroyed in another house, where insured was boarding, 
were not covered. 
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Brown, J. 

The court of civil appeals for the Second Supreme Judicial Dis- 
trict has certified to this court the following statement and ques- 
tion: “ We deem it advisable, both parties consenting, to certify to 
your honors for decision the controlling, if not the sole, question in 
this case, which briefly, is whether, upon the agreed statement be- 
low, the terms of the fire insurance policy declared on by appellee 
covered the loss sustained by him during the life of the policy in a 
fire at Henrietta, Texas, which not only destroyed the residence of 
one Fraser, where appellee and his family were temporarily board- 
ing during a term of the district court then being held by appellee, 
who was the then regular judge of said court,and which was known 
to appellant at the time of the issuance of the policy, but also $840 
worth of ‘trunks, * * * satchels, * * * family wearing 
apparel, * * * watches, jewels, and jewelry in use,’ belonging 
to appellee, and then in ordinary use by himself and family; the 
policy having been issued to him in Wichita Falls, Texas, the place 
of his residence, covering all loss or damage by fire to his dwelling 
house, there situated, as described in the policy; which policy, in 
the printed part, contained these words: ‘ While located and con- 
tained as described herein, and not elsewhere; and the printed slip 
attached to said policy by the agent, and describing the property 
insured, expressly mentioned ‘trunks, satchels, * * * family 
wearing apparel, * * * watches, * * * jewels, and jewelry 
in use,’ etc., ‘all while contained in the above-described building;’ 
and at the bottom of said slip is written and printed: ‘ This form is 
attached to and constitutes the written and descriptive portion of 


* Decision rendered, Jan, 27, 1898. 
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policy No. 922,657 of the British America Assurance Company of 
Torontw.’” 

The following is a condensed statement of the facts material for 
the decision of the question certified to us: Appellee, George E. 
Miller, was, on the 26th day of January, 1896, and still is, judge of 
the Thirtieth judicial district of the State of Texas, which embraces 
the counties of Wichita, Clay, Archer, and Young. Judge Miller 
resided at Wichita Falls, in Wichita County, and owned a residence 
in that city, located as described in the policy of insurance sued on; 
and in which residence he resided with his family, which consisted 
of a wife and two children, respectively six and three years old. In 
the discharge of his official duties, Judge Miller held court twice in 
each year in the counties above named, at which times he carried 
his family with him; which facts were known to the agents of the 
appellant at the time that the policy of insurance sued upon was is- 
sued, but the agents did not know the length of time that the 
family remained with him at each term of the court. Anderson, 
Moore & Bean were empowered to make contracts for the appellant, 
the British America Assurance Company, insuring property situated 
in Wichita Falls against loss from fire, but were not authorized to 
insure property situated elsewhere. On the 26th of January, 1896, 
Anderson, Moore & Bean, as agents for the British America Assur- 
ance Company, made and delivered to George E. Miller a policy of 
insurance, from which we make the following extracts:— 

British America Assurance Company, Toronto, Canada. In consideration 
of the stipulations herein named, and of twenty-eight and +4; dollars pre- 
mium, does insure Hon. Geo. E. Miller for the term of one year from the 26th 
day of January, 1896, at noon, to the 26th day of January, 1897, at noon, 
against all direct loss or damage by fire, except as hereinafter provided, to an 
amount not exceeding two thousand and ninety and no/100 dollars, to the fol- 
lowing described property while located and contained as described herein, 
and not elsewhere, to wit: * -* * $850 on his household and kitchen furni- 
ture, useful and ornamental, beds, bedding, linen, carpets, plate and plated 
ware, china, glass and crockery ware, trunks, satchels, sewing machines, 
family wearing apparel, fuel, and family supplies; also on musical instru- 
ments, printed books and music, mirrors, pictures, paintings, engravings, and 
their frames, statuary, bric-a-brac, watches, jewels, and jewelry in use; in 
case of loss none to be valued at exceeding cost; all while contained in the 
above-described building. 


On the 7th day of October, 1896, Judge Miller was holding a 
regular term of the district court at Henrietta, in Clay County, and 
had with him his wife and children. They were boarding at the 
house of J. A. Fraser, at which place Judge Miller and his wife had 
with them, for the use of themselves and their children, the prop- 
erty which was burned by fire, and which was a part of the personal 
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property described in the policy of insurance in the clause above 
quoted, and consisted of wearing apparel, jewelry, satchels, trunks, 
books, etc., which property was usually contained in the residence 
of Judge Miller at Wichita Falls, when he and bis family were at 
home. At 2:30 p.m. on the said day a fire occurred at the house of 
Fraser, by which the wearing apparel, jewelry, etc., belonging to 
Judge Miller was damaged and destroyed to the value of $840. 
There is no dispute of the claim of Judge Miller upon any ground 
except that which is embraced in the question agreed upon by the 
parties, which is as follows: ‘‘ The issue to be determined under the 
above facts is whether or not defendant is liable to plantiff under 
the policy; the loss having occurred in Henrietta, Texas. Defend- 
ant claims that its policy under the facts limits its liability to losses 
which may occur to the property while the same is located and con- 
tained in the residence described in the policy. Plaintiff claims 
that the policy covers the loss at Henrietta under the facts above re- 
cited.” To the question propounded we answer that the property 
which was destroyed by fire at the city of Henrietta was not covered 
by the policy of insurance described in the statement submitted 
with the question, and the insurance company was not liable for 
such loss. 

While it is true that the courts will construe the language of an 
insurance policy, and especially a clause of forfeiture contained 
therein, most strongly against the insurer, and in such manner as to 
protect the insured, if the language used is susceptible of such con- 
struction, it is likewise true that, when a party dealing with an in- 
surance company has made a contract which is unambiguous in its 
terms, courts will construe and enforce it in the same way as if made 
between natural persons. A number of cases have been cited which 
construe the language “contained in” as being descriptive of the 
place at which the property is located at the time the insurance is 
obtained, and others in which courts have held that such language 
must be construed with reference to the use of the property insured, 
—that is, if its ordinary use causes it to be absent from such place; 
and if, being so absent from the place mentioned, it is destroyed by 
fire, the property is nevertheless protected by the policy, and the in- 
surance companies have been held to be liable therefor: McCluer 
vs. Insurance Co., 43 Iowa, 349; Insurance Co. vs. Haws (Pa. Sup.); 
Mills vs. Insurance Co., 37 Iowa, 400. But in the cases above re- 
ferred to the terms of the policies were less definite than is the one 
now before the court. In the policy under consideration the prop- 
erty is insured “ while located and contained as described herein, 
and not elsewhere,” and in connection with the clause which de- 
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scribes the property which was destroyed by fire this language is 
used: “All while contained in the above-described building,”— 
showing that the property was not insured while out of the house. 
It is claimed by the appellee that this case comes within the rule 
laid down in Bills vs. Insurance Co. (87 Tex., 547), and that the lan- 
guage used must be construed with reference to the ordinary use of 
the property insured. In the case of Bills vs. Insurance Co. the 
language under construction (a clause of forfeiture) did not, in its 
terms, embrace some of the articles that were afterwards destroyed, 
which were embraced in the contract part of the policy; and in dis- 
cussing the effect of the forfeiture clause this court said: “If the 
conditions or warranties be repugnant to the portions of the policy 
describing the subject of insurance, the condition must yield to that 
portion which expresses the terms of liability; as if, for instance, the 
body of the policy grants insurance upon a stock such as is usually 
carried in a country store, or such as is usually carried in a retail 
store, and the conditions prescribing that the carrying in the stock 
certain articles named as extra-hazardous will cause a forfeiture of 
the policy, and it appears from the evidence that the articles ex- 
pressly named are usually carried in such stocks, and embraced in 
the terms of a policy describing the subject, the clause of forfeiture 
must yield to the language of the body of the policy, and the for- 
feiture will not be enforced.” This simply states the rule that, when 
there is a conflict, the contracting part of the policy will prevail 
over clauses of forfeiture. In other words, the court will not hold 
that the insurance company did not intend to insure that which it 
expressly contracted to insure; on the other hand, courts will not 
so construe plain language as to make a contract embrace that 
which it was intended not toinclude. It is insisted by the appellee 
that in the ordinary use of wearing apparel, jewelry, trunks, satchels, 
and the like, they would at times be absent from the residence of the 
owner, and that the agent of the insurance companies knew that the 
assured was in the habit of taking his family with him to the differ- 
ent places where he held terms of the district court in his district, 
and must have known that such things are generally used on such 
occasions; therefore the policy must be construed with reference to 
such general and known uses by the assured, and that the case 
comes within the line of authorities cited by the appellee to the 
effect that property thus used will be protected when absent from 
the house by a policy in which it is described as being “ contained ” 
in a certain house. However, in this policy, the insurance company 
so definitely and unequivocally expresses a contract by which it is 
not bound for the loss of the property when absent from the named 
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place, that there is no room for construction. The protection af- 
forded by the policy is expressly limited to the time that the subject 
of insurance shall be contained in the house described, and when- 
ever it was taken therefrom it was removed beyond the protection 
of the contract: Green vs. Insurance Co., 91 Iowa, 615; Mawhinney 
vs. Insurance Co., 98 Cal., 184; Haws vs. Insurance Co. (Pa. Sup.). 
The policy was not forfeited by the removal, but remained in force, 
and covered the property when returned to the residence in 
Wichita Falls; hence the rule that demands a construction which 
would prevent a forfeiture has no application. The insurance com- 
pany, knowing that the class of property embraced in the policy was 
liable to be removed to other places, provided against liability for 
it when located at such other points by the express and plain limi- 
tations. The appellee likewise knew that in the ordinary use of the 
property embraced in the contract of insurance it would be carried 
to other places than his residence in Wichita Falls, whereby it would 
be voluntarily withdrawn from the protection afforded by the con- 
tract of insurance, and, if he desired to have it protected while using 
it away from home, he could have made a contract expressing such 
liability on the part of the insurance company. 


SUPREME COURT OF NEBRASKA. 


GERMAN-AMERICAN FIRE INS. CO. 
v8. 


CITY OF MINDEN.* 


Sess. Laws 1895, c. 38, authorizing the imposition of a license tax on insurance 
companies for the purpose of maintaining volunteer fire departments, 
cannot be construed as in any way extending or modifying the powers of 
cities of the second class in that particular, because to so construe it 
would render the act in conflict with section 11, art. 3, of the constitution. 

By force of chapter 14, art. 1, Comp. St., such cities have, however, inde- 
pendently of the act of 1895, power to impose an occupation tax on fire- 
insurance companies doing business within the city, and to apply the 
proceeds of that tax to the maintenance of volunteer tire departments. 

The payment of such tax cannot, however, be required as a condition pre- 
cedent to doing business, nor can payment of the tax be enforced by 
punishing criminally persons who do business without first paying the tax. 

When the law imposing a tax provides a special means for enforcing it, the 
method so provided is generally exclusive; and, if the only method 
adopted be illegal, the courts cannot substitute a different and legal 
method. 


* Decision rendered, June 3, 1897. Syllabus by the Court. 
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A city ordinance imposed an occupation tax, and provided only an illegal 
method for its enforcement. Held, that the whole ordinance was thereby 
rendered inoperative. 


Greene & Brecxenniner, for Plaintiff in Error. 
L. W. Hacve and Srewarr & Mouneer, for Defendant in Error. 


Irving, C. 

The petition of the city of Minden against the German-American 
Fire Ins. Co. alleged that Minden is a city of the second class, main- 
taining a volunteer fire department, and that the defendant is a 
corporation engaged in the business of fire insurance in said city; 
that on the 6th of January, 1896, the mayor and council enacted an 
ordinance requiring all fire-insurance companies doing business in 
said city to pay a license tax of $3 per annum, due and payable on 
the Ist day of May of each and every year; that the defendant failed 
and refused to pay the tax. The prayer was for judgment for the 
sum of $3 and interest. Made a part of the petition was a copy of 
the ordinance, as follows:— 


An ordinance to impose a special license tax on fire-insurance companies 
doing business in the city of Minden, Nebraska, for the support and main- 
tenance of the volunteer fire department of said city. 

Be it ordained by the mayor and council of the city of Minden, Nebraska. 

Section 1. That for the use, support and maintenance and benefit of the 
volunteer fire department of the city of Minden, Nebraska, regularly organized 
under the laws of the State of Nebraska, a license tax of three dollars per 
annum be and the same is hereby levied upon each and every fire-insurance 
company, corporation or association doing business in the city of Minden, 
Nebraska. 

Sec. 2. Such license tax shall be due and payable on the first day of May 
of each and every year, and upon payment thereof to the city treasurer, and 
presentment of his receipt to the city clerk, a license shall be issued by the 
city clerk authorizing the insurance company paying same to do and transact 
business in the city of Minden for one year. 

Sec. 3. It shall be unlawful for any fire-insurance company, corporation or 
association to write or cause to be written, any policy of fire insurance with- 
out first paying the license tax and procuring license as hereby provided. 

‘Sec. 4. It shall be unlawful for any agent or solicitor for any fire-insurance 
company, corporation or association, to solicit, write or cause to be written 
any policy of fire insurance, for or in the name of any fire-insurance company, 
corporation or association, unless the said fire-insurance company, corporation 
or association, for which said insurance shall be or may be solicited, written 
or caused to be written by such agent or solicitor shall have first paid the 
license tax and have procured the license herein required. 

Sec. 5. The license tax herein required shall be due and payable on the 
first day of May of each and every year thereafter. 

Sec. 6. Any person, firm, corporation, association, solicitor or agent vio- 
lating any of the provisions of this ordinance shall be deemed guilty of mis- 
demeanor, and upon conviction thereof shall pay a fine of not less than five 
dollars and not more than one hundred dollars. 
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Sec. 7. This ordinance shall be in force and take effect from and after its 
passage and publication as by law provided. 

A general demurrer to the petition was overruled, and, the de- 
fendant electing to stand on the demurrer, judgment was entered 
for the city. The defendant prosecutes this proceeding, assigning 
as error the overruling of the demurrer, and the question involved 
is the validity of the ordinance. 

The city is governed by chapter 14, art. 1, Comp. St., and by 
subdivision 28 of section 39 of that article is authorized 

To procure fire engines, hooks, ladders, buckets and other apparatus, and 
organize fire engine, hook and ladder and bucket companies, and to prescribe 
rules of duty and the government thereof, with such penalties as the council 
may deem proper, not exceeding one hundred dollars, and to make all neces- 
sary appropriations therefor. 

By subdivision 8 of section 69 of the same article, such cities are 
empowered 

To raise revenue by levying and collecting a license tax on any corporation 
or business within the limits of the city or village, and regulate the same by 


ordinance; all such taxes shall be uniform in respect to the classes upon 
which they are imposed. 


In 1895 there was passed (Sess. Laws 1895, c. 38) 
An act authorizing the municipal authorities of cities of the second class 


and villages to enact an ordinance to impose a special license tax on insurance 
companies for the support and maintenance of volunteer fire departments. 


By this act it was provided that such cities and villages shall have 
authority by ordinance “to impose a license tax of not more than 
five dollars per annum on each fire-insurance corporation, company 
or association doing business in such city or village for the use, 
support and benefit of volunteer fire departments, regularly organ- 
ized under the laws of the State of Nebraska regulating the same.” 
The ordinance in question was undoubtedly enacted with a view to 
complying with the act of 1895. The plaintiff in error attacks the 
validity of both the act and the ordinance. The applicability of the 
act of 1895, may be briefly disposed of by the suggestion of a di- 
lemma. Tle general statute already quoted, in existence at the 
time this act was passed, conferred authority to impose a license 
tax on any occupation for the purpose of raising revenue. If the 
act of 1895 did not in any manner extend or modify that power, it 
was, at most, declaratory of the existing law, and may be disre- 
garded. If, on the other hand, its purpose was to extend or modify 
the existing grant of power, it failed to comply with that portion of 
section 11, art. 3, of the constitution, which requires that “no law 
shall be amended unless the new act contain the section or sections 
so amended, and the section or sections so amended shall be re- 
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pealed.” It is claimed that the act can be sustained as one com- 
plete in itself, but this is not true. It has for its manifest object 
merely the definition of the power of a certain class of municipal 
corporations on a particular subject, and that subject already 
covered by another statute. While it does not purport to be an 
amendatory act, it is clearly one in effect; and the legislature may 
not evade this constitutional provision merely by casting the act in 
the form of new legislation, if it be in fact amendatory in character: 
Board vs. Moses (Neb.). We therefore proceed to consider the ordi- 
nance solely in the light of the charter provisions already quoted. 

It is conceded on all sides that, in order to give efficacy to the 
ordinance, it must be supported as an occupation tax, and not asa 
license. The authority of the legislature to empower municipal 
corporations to levy occupation taxes, and the validity of such taxes 
when so levied in pursuance of legislative authority, have been 
frequently affirmed: State vs. Bennett, 19 Neb., 191; City of Co- 
lumbus vs. Hartford Ins. Co., 25 Neb., 83; State vs. Green, 27 Neb., 
64; Magneau vs. City of Fremont, 30 Neb., 843; Templeton vs. City 
of Tekamah, 32 Neb., 542; W. U. Tel. Co. vs. City of Fremont, 39 
Neb., 692. It is true that in State vs. Wheeler (33 Neb., 563), an act 
of 1889 attempting to accomplish the same object as the act of 1895 
was declared unconstitutional; and it is also true that, while the 
opinion states that its validity was attacked for a number of reasons, 
it does not show clearly for what particular reason the court held it 
bad. But by comparing the opinion, the syllabus, and the briefs in 
the case, it is quite evident that it was held bad because it was an 
attempt by the legislature not to empower municipal corporations 
to impose a tax for corporate purposes, but to impose by the legis- 
lature itself a tax for corporate purposes on the inhabitants and 
property of the municipal corporations; this being forbidden by 
section 7, art. 9, of the constitution. This case in no wise implies 
any restriction on the power of the legislature to authorize munici- 
palities to themselves impose such taxes, and the decisions sus- 
taining that power remain unquestioned. 

But it is contended that, if such tax be imposed, it must be for 
general corporate purposes, and its proceeds may not be restricted 
to a special use. We cannot see any force in this objection. In 
State vs. Bennett, supra, the general right to impose such a tax was 
sustained under an ordinance providing that its proceeds should be 
kept in a special fund, and used only for certain specified purposes. 
Tbe maintenance of a volunteer fire department is a public purpose, 
and one within the express powers of cities of the second class; and 
we see no reason why, in providing the revenues for such a city, the 
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governing body thereof may not make special provision for this 
particular expense. It is said that a tax imposed for a special 
purpose may only be sustained when that purpose is rendered a 
necessary object of government, by reason of the property or busi- 
ness so specially taxed; and in support of that argument we are 
referred to cases sustaining taxes on saloons for the purpose of 
maintaining inebriate asylums and almshouses, because saloons tend 
to create a necessity therefor, and also taxes upon teamsters to pro- 
vide a fund to repair streets, on the ground that they make more 
than the average use of streets. We apprehend, however, that this 
basis of classification is too narrow. It undoubtedly affords a 
sufficient reason for discrimination, but not the only reason. Indeed, 
a special tax on teamsters to repair streets is not defensible alone 
on the ground that it is the teamsters who wear out the streets, but 
also upon the ground that they receive a special and peculiar benefit 
from the maintenance of good streets, and that they may therefore 
be justly required to pay more than the usual burden for this 
purpose. So with regard to insurance companies. An occupation 
tax has a special reason in their case. The corporeal property which 
they possess at places other than their main office usually consists, 
at most, of a leasehold interest in a small room, a desk and chair, 
and other trifling office furniture, so that a property tax is wholly 
disproportionate to the advantages they derive from the mainte- 
nance of government; and, if any special ground be necessary for 
the application of this tax to the maintenance of a fire department, 
we think it also exists. Itis true that such companies fix their rates 
as nearly as may be with reference to the hazard of the risk, and 
that it is the object of such companies to fairly consider the 
efficacy of a fire department, in fixing its rates for a particular city. 
Nevertheless, such estimates are at best conjectural; and, while each 
property holder is interested in the prevention of conflagrations, a 
fire-insurance company, holding a large number of risks throughout 
the city, is particularly so interested, and, by reducing the hazard 
of fire below the average to be expected under circumstances other- 
wise similar, such an organization obtains an advantage peculiar to 
itself, and specially enjoys the protection of efficient municipal 
government in this particular. We have therefore no doubt of the 
authority of a city, under the charter provisions quoted, not only to 
impose a special occupation tax on insurance companies, but also to 
provide that such tax shall be applied exclusively to the mainte- 
nance of a fire department. Such a provision, instead of operating 
to the prejudice of the insurance company, is to its advantage, by 
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devoting the proceeds of the tax to that particular municipal purpose 
in which such a company is chiefly, if not solely, interested. 

We now reach the question of the validity of this particular 
ordinance. Is it an attempt, and a valid one, to execute the power 
granted to impose an occupation tax, or is it, in effect, an attempt 
toimposea license? In Pleuler vs. State (11 Neb., 547), Judge Lake, 
in an elaborate and learned opinion, distinguished between license 
fees and taxes; and the court there held that in general a tax must 
be imposed solely for the purposes of revenue, while a license is im- 
posed in the exercise of the police power, and has for its object the 
restriction or regulation of a certain occupation, the income derived 
from the license fee being only incidental to the accomplishment of 
the main object. Measured by this test alone, we think the. ordi- 
nance might be supported as one imposing an occupation tax. It 
is quite evident from its terms that its sole object is to obtain a 
revenue. It contains no restriction upon the granting of a license, 
vests no discretion to grant or refuse the same, and requires that 
the license shall be issued on payment of the fee. But by along 
and unbroken line of decisions this court has held that the payment 
of such a tax may not be enforced by requiring its payment asa 
condition precedent to doing business, or by the imposition of a 
criminal punishment for doing business without payment: State vs. 
Bennett, 19 Neb., 191; State vs. Wilcox, 17 Neb., 219; State vs. 
Green, 27 Neb., 64; Magneau vs. City of Fremont, 30 Neb., 843; 
Templeton vs. City of Tekamah, 32 Neb., 542. In State vs. Ben- 
nett, supra, it was distinctly held that payment of an occupation 
tax by saloonkeepers cannot be made a condition precedent to 
the issuing of a license. It does not clearly appear whether the 
view of the court in that case was that the requirement of such 
a condition generally would transform the tax to a license, or 
whether the court merely considered that, a license having been 
obtained under the State law, no further condition could be imposed. 
In either view the case is applicable to the one before us, because 
an insurance company is required, before doing business in the 
State, to comply with certain statutory requirements. It then 
obtains a certificate authorizing it to do business throughout the 
State, and, in the narrower view of State vs. Bennett, it would be 
unlawful for a municipal corporation to impose a further condition. 
In State vs. Bennett, Magneau vs. City of Fremont, and Templeton 
vs. City of Tekamah, the ordinance imposing the tax was held valid, 
notwithstanding provisions whereby it was attempted to constitute 
the transaction of the business without paying the tax a misde- 
meanor. In State vs. Bennett, however, the ordinance expressly 
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provided that a civil action might be brought to recover the tax. 
In the other cases the ordinance does not appear in full, but it is 
found on examining the records of those cases that, disregarding 
the method of enforcement by criminal prosecution, another method 
of collecting the tax was provided. This court has held that, where 
a law imposing a tax provides a method of enforcement, that method 
is exclusive, and must be strictly pursued: Richards vs. Clay Co., 
40 Neb., 45; Fitzgerald vs. Construction Co., 41 Neb., 374; Chappell 
vs. Smith, 40 Neb., 579. The ordinance before us does not provide 
for the collection of a tax by civil action, as was the case in State 
vs. Bennett, supra, and W. U. Tel. Co. vs. City of Fremont, supra. 
Nor does it provide any method of enforcement, except by a criminal 
prosecution for transacting business without paying the tax and 
obtaining a license. This portion is invalid. It is a general prin- 
ciple of constitutional law that where an invalid portion of a statute 
is so interwoven with the rest that the act may not stand and be 
operative with the invalid portion stricken out, or where it is ap- 
parent from an inspection of the act that the invalid portion formed 
an inducement to the passage of the act, then the whole act fails: 
Trumble vs. Trumble, 37 Neb., 340. We know no reason why the 
same principle should not apply to a city ordinance, and, applying 
it, it is found that, by striking out the provisions of this ordinance 
which by repeated decisions of this court are clearly invalid, there 
is no method left of enforcing the tax, because the reason for per- 
mitting the enforcement by civil action when no other method is 
provided is founded upon an implication that the legislative body, 
in failing to provide another remedy, contemplated this: Richards 
vs. Clay Co., supra. But where that body did undertake to provide 
an exclusive remedy, and that a remedy beyond its power, it must 
be taken as an essential part of the act, without which the whole 
ordinance becomes inoperative. It follows that the ordinance was 
void, and the judgment of the district court must be reversed. 
Reversed and dismissed. 
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SUPREME COURT OF NEW HAMPSHIRE. 


DAVIS 
v8. 
ETNA MUT. FIRE INS. CO.* 


The insured applied to a Massachusetts broker for a policy on property in 
Massachusetts, who procured it from a New Hampshire company through 
brokers in Indiana. The policy provided that any broker or other person 
procuring it was to be deemed the agent of the insured. 


Held, That the provision was not invalid under Massachusetts laws, and the 
question whether the broker was the agent of insurer or insured must be . 
determined according to the evidence of intention of the parties by a jury. 


The policy that its acceptance by the insured was a warranty that no mate- 
rial information had been omitted in her statement to the company. 


Held, That accident or mistake would not excuse an omission. 


Held, That where the application failed to show in the diagram an adjoining 
building used for storing paint, or a railroad near, and represented the 
building on a street while it was in the rear behind other buildings, the 
question of material misrepresentations increasing the risk was for the 


jury. 

Assumpsit, upon a policy of insurance, issued by the defendants, 
a corporation formed under the laws of this State, and located here, 
to the plaintiff, a woman residing in Massachusetts, insuring her 
against loss by fire upon a mill building in that State. The policy 
does not conform to the standard form prescribed by the statutes of 
New Hampshire or Massachusetts, but is the form used by the de- 
fendants in insuring property located outside this State. It con- 
tains the following provisions :— 


(1) The assured, by the acceptance of this policy, hereby warrants that any 
application, survey, pian, statement, or description connected with procuring 
this insurance, or contained or referred to in this policy, is true, and shall be 
a part of this policy ; that the assured has not overvalued the property herein 
described, nor omitted to state to the company any information material to 
the risk. (2) If any broker or other person than the assured has procured 
this policy, or any renewal thereof, or any indorsement thereon, he shall be 
deemed to be the agent of the assured, and not of the company, in any trans- 
action relating to the insurance. (3) It is hereby understood and agreed by 
and between the company and the assured that this policy is made and ac- 
cepted with reference to the foregoing terms and conditions, and those printed 
on the back hereof, which are hereby declared to be a part of this contract, 
and are to be used and resorted to in order to determine the rights and obli- 
gations of the parties hereto in all cases not herein otherwise specially pro- 
vided for in writing, and indorsed hereon. 


The plaintiff applied to an insurance broker in Boston for the in- 
surance, and he applied to a firm of general insurance brokers in 
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Indianapolis, who sent the application to the defendants. The de- 
fendants sent the policy to the Indianapolis brokers, who forwarded 
it to the Boston broker, and he delivered it to the plaintiff. The 
defendants allowed a commission to the Indianapolis brokers, who 
allowed a portion of it to the Boston broker. The only information 
the defendants had relative to the location of the risk was contained 
- in the application and a diagram sent to them by the Indianapolis 
brokers. The diagram represented a part of the buildings of a 
foundry as located on one side of the risk, but in a way that showed 
the representation was incomplete. A one-story building, with an 
iron roof, used for the storage of paints, etc., located within a few 
feet of the risk, on the opposite side from the foundry buildings, 
and a railroad track passing near the risk, were not represented. 
The building insured was represented as located upon a street, when 
in fact it was 130 feet or more distant from the street, with buildings 
between. The application stated that the building was insured in the 
Hartford and other companies, and did not state that the applicant 
was a woman. At the time the application was made, the Hartford 
company’s policy had been canceled. The plaintiff claimed that the 
contract was made in this State; that the Indianapolis brokers were 
the agents of the defendants by force of section 3, c. 172, Gen. Laws; 
and that their representations with reference to the risk did not 
bind the plaintiff. The court ruled in accordance with the plain- 
tiff’s claims, and, as the defendants offered no evidence, ordered a 
verdict for the plaintiff, and the defendants excepted. 


Samuet C. Eastman, for Plaintiff. 
Streeter, WALKER & Cuasz, for Defendants. 
Per Curiam. 

It has already been decided that this contract of insurance is to 
be construed in accordance with the laws of Massachusetts: Davis 
vs. Insurance Co., 67 N. H., 218. Hence the plaintiff's contention 
that the statutes of this State (Gen. Laws, c. 172, § 3; Laws 1879, 
c. 13), charging an insurance company with knowledge of the risk 
possessed by a third party who prepares the application, whether 
technically its agent or not, apply to this contract, cannot be sus- 
tained. These statutory provisions were not embodied in, and 
do not control, the Massachusetts contract. The parties intended 
that their contract should be construed by the laws of the State 
where the plaintiff resided, and where the property insured was 
situated. “All contracts of insurance on property in this common- 
wealth shall be deemed to be made therein:” Laws Mass., 1887, c. 
214, § 3. The ruling that the Indianapolis brokers were agents of 
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the defendants, and that their knowledge of facts or their repre- 
sentations relating to the risk bound the defendants, is erroneous, 
under the statutes of that State. The agreement between the parties 
contained in the policy was that 

If any broker or other person than the assured has procured this policy, 
* * * he shall be deemed to be the agent of the assured, and not of the 
company, in any transaction relating to the insurance. 

This is evidence that the brokers, in negotiating for the insurance, 
and procuring the policy, were acting as the plaintiff's agents; 
and the question is whether a finding of fact that they sustained 
that relation to her can be sustained under Massachusetts law. The 
question relates to the capacity of the parties to bind themselves by 
this provision of the contract. If it is not opposed to the statutes 
of that State, there is no reason why it was not competent for them 
to make it. Whether a similar provision in a New Hampshire con- 
tract of insurance would be held invalid under our statutes is imma- 
terial. An “insurance broker” is defined to be a person who, “ for 
compensation, acts or aids in any manner in negotiating contracts 
of insurance or reinsurance, or placing risks or effecting insurance 
or reinsurance for a person other than himself, and not being the 
appointed agent or officer of the company in which such insurance 
or reinsurance is effected: ” Laws Mass., 1887, c. 214, § 93. Section 
90 of the same chapter provides that 

An insurance agent or broker who acts for a person other than himself in 
negotiating a contract of insurance by an insurance company shall, for the 
purpose of receiving the premiums therefor, be held to be a company’s agent, 
whatever conditions or stipulations may be contained in the policy or con- 
tract; and such agent or broker knowingly procuring, by fraudulent repre- 
sentations, payment, or an obligation for the payment of a premium of insur- 
ance shall be punished, etc. 

Our attention has not been called to any other statutory provision 
in that State restricting the agency clause in insurance policies. 
Section 90 restricts the power of parties to define their liability un- 
der that clause in a single particular only, which is not material in 
this case. With that exception, the general common-law power of 
the parties in this respect remains unchanged. The intention of the 
parties, therefore, evidenced by the policy and such other facts and 
circumstances as may be competent, must determine the question 
whether the brokers who procured this policy for the plaintiff were 
her agents or the agents of the company; and this question is one 
of fact for the jury. 

The defendants insist, not only that the verdict should be set 
aside, but that judgment should be ordered in their favor, on the 
ground that the plaintiff suppressed material facts in her applica- 
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tion, and was guilty of a breach of the warranty contained in the 
policy, or of a misrepresentation sufficient to avoid the policy. The 
plaintiff warranted in the policy that she had not “omitted to state 
to the company any information material to the risk.” This stipu- 
lation, being incorporated in the policy, may be “considered as a 
warranty:” Section 59. The plaintiff, having accepted the policy 
with this provision in it, is bound by it: Goddard vs. Insurance Co., 
108 Mass., 56, 59; Insurance Co. vs. Buffum, 115 Mass., 343. Hence 
she cannot recover in this action if she omitted to give the defend- 
ants information material to the risk, whether the omission was in- 
tentional, or the result merely of accident or mistake: Campbell vs. 
Insurance Co., 98 Mass., 381, 389. But whether the plaintiff’s sup- 
pression of material facts relating to the risk is held to constitute a 
breach of the stipulated warranty may be of little practical import- 
ance, since it may also be held to be a false representation of mat- 
ters material to the contract. ‘Representations to insurers before 
or at the time of making a contract are a presentation of the ele- 
ments upon which to estimate the risk proposed to be assumed. 
They are the basis of the contract; its foundation, on the faith of 
which it is entered into. If wrongly presented in any respect ma- 
terial to the risk, the policy that may be issued thereupon will not 
take effect. To enforce it would be to apply the insurance to a risk 
that was never presented:” Campbell vs. Insurance Co., 98 Mass., 
390; Kimball vs. Insurance Co., 9 Allen, 540; Eastern R. Co. vs. Re- 
lief Fire Ins. Co., 98 Mass., 420; Boardman vs. Insurance Co., 20 
N. H., 551; Marshall vs. Insurance Co., 27 N. H., 157. This princi- 
ple is recognized in section 21 of the chapter above referred to, 
which provides that 

No oral or written misrepresentations made in the negotiation of a contract 
or policy of insurance, by the assured or on his behalf, shall be deemed mate- 
rial or defeat or avoid the policy or prevent its attaching, unless such mis- 
representation is made with actual intent to deceive, or unless the matter 
misrepresented increased the risk of loss. 

The inference is that, if the matter misrepresented did increase 
the risk of loss, it would avoid the policy as at common law; and 
such was the decision in Ring vs. Assurance Co., 145 Mass., 426. In 
that case the assured represented that there were no houses within 
100 feet of the house containing the chattels to be insured. This 
representation was not contained in the policy. The jury were, in 
effect, instructed that if the representation was made innocently, by 
mistake, it would not avoid the policy, although it related to a fact 
that was material to the risk, and was false. It was held that this 
was error, and that the plaintiffs could not recover if they had made 
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misrepresentations on matters which increased the risk of loss, al- 
though not made with intent to deceive. Applying the provisions 
of the Massachusetts statutes, construed by the decisions in that 
State, it is apparent that the defendants are not liable if the plaintiff, 
before or at the time of the contract, suppressed information which, 
if disclosed, would have rendered the risk more hazardous than she 
represented it to be. This result does not depend on the question 
of her warranty, or of her good faith in the transaction. 

Whether, bowever, her failure to disclose facts relating to the 
risk, which the defendants now complain of, constitutes a breach of 
the warranty contained in the policy, or whether it amounts to a 
misrepresentation of the risk assumed under the contract, the de- 
fendants cannot escape liability for the loss, unless those facts were 
material to the risk. Any matter is material to the risk which in- 
creases the danger of loss, and would influence an insurance com- 
pany, in the reasonable prosecution of its business, to decide whether 
to take the risk, and what premium to charge for it if taken. The 
premium bears a relation to the risk incurred, increasing as the 
danger of loss increases. “The contract of insurance depends es- 
_ sentially upon an adjustment of the premium to the risk assumed: ” 
Kyte vs. Assurance Co., 149 Mass., 116,123. Absence of legislation 
in Massachusetts upon this subject leaves this obvious principle in 
full force, and makes it one element in the test of the materiality of 
the undisclosed facts. But whether certain facts are material to the 
risk under this or other competent tests is ordinarily a question of 
fact for the jury, as well as the inquiry whether there was misrepre- 
sentation in regard to them: Boardman vs. Insurance Co., 20 N. H., 
551; Patten vs. Insurance Co., 40 N. H., 375, 381; Clark vs. Insur- 
ance Co., id., 333, 338; Luce vs. Insurance Co., 105 Mass., 297, 301; 
Ring vs. Assurance Co., supra. In this case the danger of loss by 
fire to the insured building may have been increased by the prox- 
imity of the building used for the storage of paints, or by the fact 
that locomotives frequently pass near the risk. The location of the 
building at a considerable distance from the street may have ren- 
dered the risk extra-hazardous for many reasons. If the defendants 
had been informed that they were asked to insure a manufacturing 
establishment owned by a woman, located as this was represented 
to be, they might have charged a higher rate, or they might have 
declined to place insurance upon the property, on the ground that 
& woman might not be able to give that personal attention to the 
care of it that a man could if he were the owner of it: Baldwin vs. 
Insurance Co., 60 N. H.,424. All these matters are proper subjects 
for the consideration of the jury. The court cannot say, as a matter 
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of law, thatYany of them affected the insurable character of this 
property. 

The fact that the policy in suit does not conform to the standard 
pclicy prescribed by the statutes of Massachusetts (section 60) is 
not important in the present inquiry. A policy issued in violation 
of the statute “shall nevertheless be binding on the company issu- 
ing the same ” (section 105), and, as provided in the standard form, 
“shall be void if any material fact or circumstance stated in writing 
has not been fairly represented by the insured.” While the defend- 
ants cannot escape liability on the ground that the policy in suit 
does not conform to the standard established in that State, the 
plaintiff cannot avoid the common-law result of her misrepresenta- 
tion of material facts. Verdict set aside. 

Blodgett and Chase, JJ., did not sit. The others concurred. 


UNITED STATES CIRCUIT COURT. 


E. D. PENNSYLVANIA. 


CREW-LEVICK CO. 
v8. 
BRITISH & FOREIGN MARINE INS. CO., LimitTep.* 


A marine policy in form insured in a rider attached, ‘‘oil contained in tank 
cars in transit” to various places. In the printed clause providing that 
the risk should begin from time of loading on vessel and continue until 
safely landed, the blanks for place of loading and landing were not filled. 

Held, That when the cars were placed on the private siding of consignee the 
risk terminated. 


T. F. Jenxiys, for Plaintiff. 
H. N. Paut, Jr., for Defendant. 
Dattas, C. J. 

The policy sued upon covered “ oil contained in tank cars.” The 
question is whether the loss, which admittedly occurred, though of 
oil in tank cars, was one for which the defendant had contracted to 
indemnify the plaintiff. The right solution of this question depends 
upon what is the correct construction of the policy respecting its 
continuance. In the form used there is contained, in print, the 
language :— 

Beginning the adventure upon the said goods and merchandise from and 
immediately following the loading thereof on board of the said vessel, at 
“® Decision rendered, Dec.30,18%6..22#2#2#«0@«0 °° 
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, a8 aforesaid, and so shall continue and endure until the said goods 
and merchandise shall be safely landed at , as aforesaid. 

The blanks here indicated were not filled in; and the language 
quoted is followed by other matter which is accurately applicable 
only to marine insurance, with the exception of the words, “The 
said goods and merchandise hereby insured, are valued at” 
(printed) “as per form attached herein” (written), which, of course, 
were, by the written portion, made specifically applicable, and by 
the reference to the form attached were made definitive. The form 
referred to consists of a typewritten paster, as follows:— 

NEw YORK, October 24, 1895. 

In consideration of $12 additional premium, this policy is hereby made to 
cover under the following form, and not as heretofore, to wit :— 

Crew-Levick Company, 
For account of whom it may concern. 
Loss, if any, payable to them. 

$2,500 on oil contained in tank cars in transit, principally from oil regions 
in Pennsylvania and New York to various places, and to Sea-Board Oil 
Works, South Chester, Pa., and from Sea-Board Oil Works to various places. 

It is the true intent and meaning of this policy to fully indemnify the as- 
sured for each and every loss by or in consequence of fire, derailment, or,col- 
lision, not exceeding, however, the sum hereby insured, anything contained 
in the printed conditions of this policy to the contrary notwithstanding. 

$2,500, one year from October 10, 1895, at 10 per cent per annum. 

Premium, $250. 

Attached to and forming part of policy No. 638,003 of the British & Foreign 
Marine Insurance Co., Limited. 

The presently material portion of the affidavit of defense is as fol- 
lows: “It is not true, as stated in the plaintiffs statement, that the oil 
which is there alleged to have been destroyed was at the time of its 
destruction ‘ contained in tank carsin which it was being carried by 
rail from the places hereinafter mentioned to the plaintiffs warehouse, 
situate at Swanson and Jackson Streets, Philadelphia,’ but, on the 
contrary, the said oil had been shipped upon various railroads, from 
various places, as stated in the plaintiff’s statement, and consigned to 
‘the Crew-Levick Company, Swanson and Jackson Streets, Philadel- 
phia. At the corner of said Swanson and Jackson Streets, Philadel- 
phia, the Crew-Levick Company, at the time in question, owned an 
inclosed tract of ground, or yard, within which was situated its ware- 
house or refinery. A private siding owned by said company runs 
through and upon its land, and immediately alongside said ware- 
house, or refinery. At the time of its destruction, and some hours 
previous to the commencement of the fire by which it was destroyed, 
the oil which this suit concerns had completed its transit, and had 
been finally and irrevocably delivered by the railroad companies, by 
which it had been carried into the exclusive and full possession and 
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control of the plaintiff company, at and uponits property at Swanson 
and Jackson Streets, Philadelphia, and within its inclosure. This 
delivery of the oil by the carriers to the plaintiff company had been 
made in the usual course of business, and in the usual way in which, 
according to the custom of the business, such deliveries of oil are 
made, namely, by placing the tank cars containing the oil upon the 
aforesaid private siding of the plaintiff, upon its own property, 
within the aforesaid inclosed yard, and within its exclusive posses- 
sion and control, after which the carriers had relinquished all pos- 
session and control of the oil. The tank cars containing the oil 
which was destroyed stood, at the time of their destruction, on the 
aforesaid siding, immediately alongside of the plaintiff's warehouse 
or refinery, and were destroyed by reason of the burning of the said 
warehouse or refinery, which caught fire some time after the said 
cars had been placed there when the oil was delivered. The oil was 
delivered to the plaintiff company in the tank cars, because it is in- 
capable of being delivered in any other way, and because that is the 
customary method of delivering it; the said carriers allowing the 
plaintiff company to have the use of its tank cars for a reasonable 
time after delivery. By reason of these facts the contract of insur- 
ance upon which this suit is founded had ceased to cover the oil 
which was destroyed.” 

Upon the facts thus alleged, and which, of course, must, upon this 
rule, be assumed to be truly alleged, the substance of the contro- 
versy may be thus stated: Was the oil still covered, because it had 
not yet been removed from the tank cars, and, therefore, as plaintiff 
contends, had not been “landed?” Or had it ceased to be covered, 
because, as defendant contends, it was not, at the time of loss, “in 
transit ?” 

That this policy related to inland transportation, and not to car- 
riage by sea, both parties, of course, fully understood. The nature 
of the risk is, in several respects, very different in the one case and 
in the other; and this, too, must have been perfectly well known to 
both the insurerand theassured. Yet, instead of putting their con- 
tract in distinct form, the underwriter saw fit to give, and the as- 
sured to accept, an altered marine policy, with a rider attached. 
But the policy, such as it is, was prepared and issued by the defend- 
ant, aud I fully agree that if, from the circumstances I have men- 
tioned, or from any other, its true intent and meaning were so diffi- 
cult of ascertainment as to render its correct construction a matter 
of serious and substantial doubt, that interpretation of it, being 
reasonable, which would be most favorable to the assured, should 
be adopted. But this principle is not applicable where no necessity 
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for its application exists. In some cases it is rightly invoked to res- 
cue the party taking such a contract from being ensnared by the 
ambiguous language employed by the other. This is not such a 
case. The meaning of both parties is clear beyond question. I 
cannot believe that they did not understand this policy in the same 
way. By putting ourselves in their place at the time that they made 
it, and considering the circumstances of the case, it becomes appar- 
ent that but one distinct meaning can be ascribed to it. The ob- 
ject was to protect property on land, not at sea. The word 
“landed” had, therefore, no appropriateness. It is impossible to 
suppose that this was not as apparent to the one party as to the 
other, or that either of them did not comprehend that the language 
which really limited the continuance of the risk was that contained 
in the “form attached,” viz.: “On oil contained in tank cars in tran- 
sit.” That the delivery of the oil, as alleged in the affidavit, termi- 
nated the transit, Ihave no doubt. Furthermore, I think that, if 
requisite, the defendant should be allowed to adduce evidence to 
show the matters set up in the supplemental affidavit of defense, 
and, therefore, that, to that end, the case must be allowed to go to 
a jury. The plaintiff's rule for judgment for want of a sufficient 
affidavit of defense is discharged. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BRISTOL. 


BOTTOMLEY 
v8. 
METROPOLITAN LIFE INS. CO.* 


An industrial policy in a New York company insured the life of C., a resident 
of Rhode Island, payable to one of certain persons whose relationship was 
described. The policy was taken out by an aunt (the plaintiff), living in 
Rhode Island, whose name nowhere appeared in connection with the con- 
tract. The policy having meen. a revival application was sent from 
Massachusetts, where she had moved, by the aunt, and the policy was 
stamped, revived, and returned to Massachusetts. The insured continued 
to reside in Rhode Island. 

Held, That both the original and revived policy was a Rhode Island and not 
a Massachusetts contract. 


Held, That the place of performance will be deemed the place of contract un- 
less otherwise intended. 

Held, That evidence to show that the revival was defeated by misrepresenta- 
tion was admissible under the laws of Rhode Island, though no copy of 
application was attached to the policy. 


* Decision rendered, Feb. 24, 1898. 
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Joun W. Cummines, Epwarp Hiaerson, and CHarites R. Cumminas, 
For Plaintiff. 

Jenninas & Morton, for Defendant. 

ALLEN, J. 

On June 18, 1894, the defendant, a foreign insurance company, 
with its home office in New York City (though the place of its in- 
corporation is not stated), issued a policy of insurance on the life of 
Julia Carey, promising to pay the stipulated amount “ to one of the 
persons described in condition first,” upon receipt of proofs of the 
death of the insured. ‘“ Condition first ’’ provided that ‘‘ the company 
may pay this policy to either the executor or administrator, hus- 
band or wife, or any relative by blood, or lawful beneficiary, of the 
insured.” No other person than Julia Carey is mentioned as a party 
to the contract, and she is referred to in the body of the policy and 
conditions as the “assured” and the “insured.” At the time of 
taking out the policy, and thereafter until her death, which was on 
March 4, 1895, she lived in Providence, R.I. The bill of exceptions 
states that the plaintiff, who also then lived in Providence, took out 
the policy. The plaintiff was an aunt of Mrs. Carey, but she is not 
named, as beneficiary or otherwise, in the policy, though, perhaps, 
it is to be inferred that she paid the premiums. There can be little 
doubt that this policy was a Rhode Island contract. Certainly it was 
not a Massachusetts contract. Atsome time after June 18, 1894, the 
plaintiff moved to Fall River, in this commonwealth; and thereafter 
“the plaintiff told the defendant’s office in Providence to transfer 
the policy to Fall River,” and then the payments of premiums were 
made to the defendant’s collector in Fall River for several weeks, 
until finally there was a lapse for nonpayment of premiums. There 
is nothing to show that anything was done by the defendant or by 
the insured to transfer the policy to Fall River, or to make it a Mass- 
achusetts contract, except as above mentioned. After the policy 
had lapsed for nonpayment of premiums, a written application for 
its revival, with the arrears of premiums, was presented to the de- 
fendant, in Fall River, by the plaintiff, who then lived there. This 
application was signed by Ann Bottomley, the plaintiff, and after 
describing the policy, and giving the residence of Julia Carey as at 
Providence, R. L, it says, “The above-described policy having lapsed, 
and the undersigned having forfeited all claims thereunder, hereby 
applies for a revival of insurance, and, to induce the said company 
to revive the same, declares and warrants as follows.” Certain dec- 
larations and warranties followed. Upon the back of this applica- 
tion, certain particulars inquired for were answered, and the answers 
were signed by Julia Carey. The application was dated at Fall 
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River, January 19,1895. The “full name of agent by whom policy 
was lapsed ” was given as “ R. Hope, Providence.” There are two 
certificates, one, by “ R. D. Hope, agent,” that he had personally seen 
the life insured under the above policy, etc.; the other, R. D. Hope, 
that he had on January 25, 1895, “‘ personally seen and examined the 
life proposed for insurance.” Neither of these mentions the resi- 
dence of R. D. Hope, nor the place where he saw Mrs. Carey. The 
policy was given, with the above application, to the defendant, at its 
office in Fall River, and on or about February 4, 1895, at Fall River, 
was returned to the plaintiff, who then lived there, by the local rep- 
resentative of the defendant in that city, with the following stamped 
upon its face: “This policy, having lapsed, is herewith revived, Feb. 
4, 1895, in accordance with, and subject to, the representations, 
agreements, warranties in the written and printed application for 
its revival. Geo. B. Woodward, Secretary.” The stamping upon 
the policy was apparently done at the defendant’s home office, in 
New York City. The application expressly recites that it must be 
done there in order to give force to the policy. There is nothing 
which in express terms shows at what place Mrs. Carey signed the 
answers to questions upon the application, and submitted to per- 
sonal examination, though, from the testimony as to her residence 
and her ill health, it would seem, in the absence of anything to show 
the contrary, that it must have been in Providence. The action is 
brought upon the policy, which was certified to be revived in the 
manner and under the circumstances above set forth. The plaintiff 
objected to the admission of the application in evidence, and also to 
the admission of evidence to show the untruthfulness of statements 
therein, on the ground that neither the application nor any copy 
thereof had been attached to the policy; and the plaintiff requested 
the court to instruct the jury that it was not open to the defendant 
to prove that the statements in the application were untrue. The 
court, however, admitted the evidence, and refused to instruct the 
jury as requested; and the plaintiff excepted to the admission of the 
evidence, and to the refusals to rule as requested. 

The bill of exceptions does not clearly show the ground on which 
the court placed its rulings and refusals, but, if any finding of any 
matter of fact was involved therein, such finding must have been 
against the plaintiff. The question which is presented to us is 
whether it was the duty of the court to rule that the policy, as re- 
vived, was subject to the laws of Massachusetts, rather than to the 
laws of Rhode Island. If it was not subject to the laws of Massa- 
chusetts, then the statutes of Massachusetts, which are relied on by 
the plaintiff, would be immaterial. It certainly was not necessary 
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as matter of law, to hold that the supposed revival had the effect to 
make the revived policy a Massachusetts contract. Julia Carey still 
remained the only party contracting with the defendant. The re- 
vived promise was a promise to her. The facts that Ann Bottomley 
signed the application for revival, and that she conducted her part 
of the negotiations, in Fall River, and paid the premiums and re- 
ceived back the policy in that city, did not of themselves work a 
transfer of the place of the contract with Mrs. Carey to Massachu- 
setts. The original contract, clearly, was subject to the laws of 
Rhode Island; and the facts recited are not sufficient to show, as 
matter of law, that after the supposed revival the place of contract 
was changed. Not only was the assured a resident of Rhode Island, 
but the probable place of performance was also there. Certainly it 
was so at the outset, and it was not known, and during Mrs. Carey’s 
life it could not be known, that any person to whom payment of the 
policy might lawfully be made would, at the time of Mrs. Carey’s death, 
be a resident of Massachusetts. The place of performance will or- 
dinarily be deemed to be the place of a contract, unless the parties 
intend otherwise: London Assurance vs. Companhia De Moagens 
De Barreiro, 167 U. S., 149, 161, 17 Sup. Ct., 785; Coghlan vs. Rail- 
road Co., 142 U. S. 101, 12 Sup. Ct., 150; Hall vs. Cordell, 142 U. S. 
116, 12 Sup. Ct., 154; Dicey, Confl. Laws, 568, 572; Story, Confl. 
Laws, § 280. In Insurance Co. vs. McTague (49 N. J. Law, 587, 9 
Atl., 766), the situs of the policy, if revived, was not involved or de- 
termined. If the contract was not governed by the law of Massa- 
chusetts, the provisions of statutes relied on by the plaintiff (St. 
1893, c. 434, § 1, and St. 1887, c. 214, 21), would, of course, have no 
application. No similar statutes of Rhode Island have been put in 
evidence. According to the common law, the revival of the policy 
never took effect, because one of the declarations or warranties con- 
tained in the application was untrue: McCoy vs. Insurance Co., 133 
Mass., 82: Gallant vs. Insurance Co., 167 Mass., 79, 44 N. E., 1073; 
Sweeney vs. Insurance Co. (R. I.) 36 Atl. 9. Being of opinion, for 
the above reasons, that the plaintiff's exceptions must be overruled, 
we do not consider the further grounds urged by the defendant, 
that the above statutes are not applicable to an application for a 
revival of a policy. Exceptions overruled. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


EQUITABLE LIFE ASSUR. SOCIETY 
v8. 
McELROY Et At.* 


Where the agent of insured intentionally concealed from the company the 
fact that the insured had been taken dangerously sick since the negotia- 
tions for the policy when she called to pay the premium and receive the 
policy, it was a fraud which vitiated the contract unless the contract had 
been previously completed. 


The presumption is that there had been no completed contract where no 
premium had been paid or policy delivered. 

There is no waiver in such case unless the company by some act or omission 
justifies the insured in the belief that it will make or restore a contract. 
If the policy has become void, a new contract is necessary to revive it. 


It is the duty of the court to direct a verdict for the party clearly entitled to 
it by the evidence. 


Where tliere was a proposition to reinstate a policy and the insured insisted 
upon a different beneficiary and refused the contract tendered, or to pay 
the premium until this was done, an acceptance conditioned on this 
change would not complete the contract unless the company agreed to it. 
Delay does not make a contract, nor an acceptance of an offer by one 
party unless communicated to the proposer. 


L. C. Kravrnorr (J. V. C. Karnes and Daniel B. Holmes on brief), 
Sor Plaintiff in Error. 

Garpiner Latsrop (H. M. Beardsley on brief), for Defendants in 
Error. 

Sanporn, C. J. 

This was an action upon a policy of insurance upon the life of 
James E. McElroy, issued by the Equitable Life Assurance Society 
of the United States, the plaintiff in error, on June 29, 1894, to Della 
Irene McElroy, James Edward McElroy, and Myrtle Beckham 
McElroy, the defendants in error. The insurance company an- 
swered to the complaint of the defendants in error upon that policy 
that on June 29, 1894, negotiations were pending between McElroy 
and the company relative to the insurance of his life, but no contract 
had been made, and no premium had been paid; that on June 26, 
1894, he was taken seriously ill with appendicitis; that on June 28, 
1894, expert physicians and surgeons decided that a dangerous sur- 
gical operation offered the only chance of saving bis life; that he 
was taken to a hospital, and such an operation was performed upon 
him on that day; that on June 29, 1894, Helen C. Doty, the private 
secretary of McElroy, who knew these facts, of which the company 





* Decision rendered, Aug. 2, 1897. 
VoL. XXVII.—36. 
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was ignorant, appeared in its office in New York, concealed the 
whereabouts of McElroy, his illness, and the operation that had 
been performed upon him, represented that he was in good health, 
but was absent in Boston, and had left funds with her to pay the 
premium for, and to consummate the contract of, insurance, paid a 
part of the premium on that day and the remainder on the next 
day, and thereby induced the company to issue the policy in suit, 
which it would not have done if it had been informed of the facts. 
McElroy died about 4 o’clock onthe morning of June 30, 1894, from 
the effects of the disease and the operation. The case was tried to 
a jury, and there were a verdict and judgment against the company 
for the full amount of the policy. The writ of error challenges this 
judgment, and the alleged errors on which counsel place their chief 
reliance are the refusal of the court to instruct the jury to return a 
verdict in favor of the assurance society, and some portions of its 
charge relative to the legal effect of the facts established by the 
proof. A statement of these facts is essential to an understanding 
of the questions presented by the assignment of these errors. 

The facts which stood admitted or established by uncontradicted 
testimony or by the evidence introduced by the defendants in error 
at the close of the trial were these: On December 30, 1892, the as- 
surance society issued its policy No. 627,641 on the life of McElroy, 
for $100,000, payable to James E. McElroy, his executors, adminis- 
trators, or assigns, in thirty equal annual installments after his 
death, in consideration of the annual payment, in advance of a pre- 
mium of $1,669 on or before the 30th day of December in every year 
during the continuance of the contract. This policy was a tontine 
installment policy, and provided that at the end of the tontine period, 
which was on December 30, 1912, the society would commute or dis- 
count and pay to McElroy, if living, any installment at the rate of 
34 per cent compound interest per annum, and would give him the 
option to receive the installments as they fell due, or in a single pay- 
ment at the rate of discount stated. The policy gave the same 
option to his executors, administrators, or assigns, if he was dead 
when the first installment became due. McElroy failed to pay the 
second premium on this policy, which fell due on December 30, 1893. 
George E. Tarbell was third vice-president of the society, and an 
intimate friend of McElroy. At the latter’s request, he extended the 
time for the payment of this premium until January 30, 1894, but 
McElroy did not pay it, and the policy lapsed and was forfeited on 
that day. McElroy applied to Tarbell for a further extension, but 
was refused, because the rules of the society prohibited an exten- 
sion of more than one month. During the spring of 1894, Tarbell 
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repeatedly solicited McElroy to have bis policy reinstated, and 
McElroy often urged Tarbell to become a director in a telephone 
corporation which he was promoting, but neither granted the request 
of the other. On May 8, 1894, Tarbell again urged McElroy to have 
his policy reinstated, and he replied that he did not know whether 
he should carry any insurance or not, but that, if he did, it would not 
be more than $50,000. Tarbell told him that he would be compelled 
to submit to another medical examination before his policy could be 
reinstated in any event, urged him to return his old policy and to 
take the examination, and assured him that taking the examination 
would put him under no obligation to take the insurance. On May 
10th he was examined and certified by the surgeon of the society for 
restoration. On June 13th or 14th he brought his old policy to Tar- 
bell,-and said he had not decided how much insurance he would take. 
Tarbell told him that, if he would make up his mind and give him 
his check, he could put his insurance into effect. He declined to do 
so, and said he was not ready to determine that matter definitely, but 
that, if he took any insurance, he would probably take $50,000; and 
Tarbell told him he would have the policy reduced to $50,000, and 
take it down to him, and he replied that he would discuss the matter 
then. On June 14, 1894, the chief medical director of the society 
approved the report of McElroy’s examination on May 10, 1894; and, 
by direction of Tarbell, a new policy on the life of McElroy, for 
$50,000, was written. This policy bore the same number, had the 
same tontine period, and was payable to the same parties, as the old 
policy; but it provided for the payment by the society of only 
$50,000, in installments one-half as large as those in the old policy, in 

Consideration of the payment in advance of $434, and of the semi-annual 
payment of $434 * * * onor before the 30th day of June and December in 
every year during the continuance of this contract. 

Tarbell then wrote McElroy :— 

I have asked Miss Amendt to hand you policy No. 627,641, which, as per 
your request, we have reduced to $50,000, with the premium payable semi- 
annually, Kindly give her your check for the same, $434, and she will havea 
renewal receipt sent to you. 

Gave this letter and the policy to his private secretary, Miss 
Amendt, and instructed her to hand the letter to McElroy, and, if 
he paid the premium, to delivr t he policy to him. On June 15, 
1894, she took them to him, delivered the letter, and told him what 
her instructions were. He read the letter, and said, “I don’t want 
to do anything about that policy until I can see Mr. Tarbell.” She 
urged him to pay the premium and take it. Then he read the 
policy, and said he wanted it made out differently; that he wanted 
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$30,000 payable to his wife, and $10,000 to each of his children. Miss 
Amendt had no authority to change the policy in this way, and she 
took memoranda of the names of the new parties, and told him she 
would take the policy back, and see if she could have it written as he 
desired, and that she would then bring it back, and deliver it to him, 
so that he could have the insurance. He replied, “No,” never mind 
about that, that he wanted to see Tarbell. She took the policy and 
her memoranda back to the office, and placed them in her desk. 
Tarbell was then out of the city. When he returned, a few days 
later, she related the conversation she had with’McElroy to him; but 
nothing further was done in the matter until after Miss Doty, 
McElroy’s private secretary, appeared, on June 28, 1894, told them 
that McElroy was away, and had left funds with her to pay the pre- 
mium, and asked for the policy. On June 26, 1894, McElroy was 
taken seriously sick with appendicitis. On the morning of June 
28, 1894, the surgeons decided that his situation was grave, and 
that an operation offered the only chance for his recovery. He then 
called Miss Doty to his room, signed a number of blank checks, and 
told her to get the policy in suit, and pay the premium on it, but 
not to tell the officers of the society that he was sick. He was then 
taken to the hospital; the operation was performed; and he died 
from its effects, about 4 o’clock in the morning of June 30, 1894. 
Immediately after her interview with him, Miss Doty went to the 
office of the society, where she found Tarbell and Miss Amendt. 
She knew of the illness of McElroy, and that he had been taken to 
the hospital for the operation. She told them that McElroy was 
away, and had left instructions with her to pay the premium and 
get the policy, and asked if it wasready. Miss Amendt replied that 
it had not been touched, because she had not been feeling well, and 
she had let it go by. Shesaid she was in a hurry for the policy, and 
asked if she could have it that day. She was told that it would be 
written as soon as possible, but that it would probably not be ready 
until the next day. Thereupon Tarbell directed the policy to be 
changed so that the beneficiaries should be Della Irene McElroy, 
Myrtle Beckham McElroy, and James Edward McElroy, Jr., instead 
of James E. McElroy, his executors, administrators, and assigns; 
and this was done. The next morning, June 29th, Miss Amendt 
telephoned to Miss Doty that the policy was ready, and Tarbell 
would bring it over to McElroy. She replied that McElroy was still 
away. Thereupon Miss Amendt took the policy to her, received 
McElroy’s check for $434, told Miss Doty that there was $13.02 in- 
terest owing on this installment, and that another installment would 
be due the next day. She gave Miss Doty the receipt of the society 
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for “$434, being the semi-annual premium due on the 30th day of 
December, 1893, upon policy No. 627,641 on life of Jas. E. McElroy.” 
On June 30, 1894, after McElroy’s death, Miss Doty went to the 
office of the society, told Tarbell that McElroy was in Boston, that 
she did not know when he would return, but that he might go to 
Chicago before he came back, paid the $13.02 interest on the De- 
cember installment, and the $434 which fell due on that day, and 
obtained the receipts of the society for “$13.02, interest on premium 
‘due December 30, 1893,” and for “ $434, being the semi-annual pre- 
miunf due the 30th day of June, 1894, upon policy No. 627,641, on 
the life of Jas. McElroy.” Miss Doty did not know that McElroy 
was dead when she had this interview. On July 2, 1894, two attor- 
neys of the defendants in error visited the offices of the society, and 
interviewed Tarbell and Miss Amendt. They were permitted to tes- 
tify, for the purpose of impeaching those witnesses, that Tarbell 
said at that interview that he reduced the policy from $100,000 to 
$50,000, and told Miss Amendt to take it down and deliver it to 
McElroy, and that Miss Amendt said that, when she presented the 
policy to McElroy, he said it was all right, except that he wanted 
the beneficiaries changed. 

Upon this state of facts, the court refused to instruct the jury to 
return a verdict for the plaintiff in error, but charged them in effect 
(1) that if there was no completed contract to insure the life of 
McElroy before he was dangerously ill, on June 28, 1894, it was the 
duty of Miss Doty to inform the society of his illness, and if, by her 
conduct or words, she gave Tarbell to understand that McElroy was 
in good health, and in that belief he sent the policy to her, when he 
would not have done so if he had known the facts, the policy was 
fraudulently obtained, and there could be no recovery upon it; but 
that (2) if the society and McElroy had closed an agreement of in- 
surance of the life of the latter before June 28th, and the delivery of 
the policy and payment of the premium were only the performance 
of that contract, the defendants in error might recover, notwith- 
standing the concealment of the fatal illness of McElroy. 

There can be no doubt of the soundness of the first of these propo- 
sitions, nor of the invalidity of the policy if the contract of insur- 
ance was not complete and binding upon both parties to it before 
Miss Doty appeared on the scene, on June 28, 1894. When she called 
for the policy, she knew that McElroy was dangerously ill, and had 
been sent to a hospital to undergo a serious operation. She had 
been instructed not to tell the officers of the society that he was sick, 
but she testified that she should not have done so if she had received 
no instructions. She therefore intended to conceal that fact from 
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them in any event, because she knew, as every one knows, that the 
company would never have insured that life if it had known how 
plainly its end was approaching. She told Tarbell and Miss Amendt 
that McElroy was away; that he had left funds to pay the premium, 
and instructed her to do so and get the policy. The statement was 
one of those half truths that was far more dangerous and misleading 
than a downright falsehood, and it perfectly accomplished its pur- 
pose of deceit. She testified that she meant, not that McElroy was 
away from the city, but that he was away from his office. Why did 
she not say so? How different was the effect of the statement she 
made from that of the whole truth! How different from the effect 
of a plain statement of the facts that he was away from his office, at 
the hospital, where he was undergoing a critical surgical operation, 
to which he was compelled to submit by the virulence of an attack 
of appendicitis under which he was suffering, and that, in contem- 
plation of that operation, he had called her to his bedside, signed 
blank checks, and instructed her not to tell the officers of this society 
that he was sick, but to pay the premium, and get a policy on his 
life! The subject-matter of this contract was the life of James E. 
McElroy. When these negotiations commenced, in May, 1894, he 
was thirty-six years old. His examination showed his life to be a 
first-class risk. The probabilities were that he would live more than 
twenty years, and that the society would receive for its $50,000 its 
semi-annual premiums for nineteen years. A sudden and fatal ill- 
ness attacked him, and the probable length of his life was reduced 
to a few days, so that the probability was that the society would re- 
ceive but $881.02 for its $50,000. The statements of Miss Doty that 
he was away, that be was in Boston, and that he would probably re- 
turn by Chicago, her omission to tell that he was dangerously ill, 
and that he had signed blank checks in contemplation of a serious 
operation, that he was undergoing that operation, and that he had 
instructed her not to tell the officers of this society that he was sick, 
but to pay the premiums and get the policy, were respectively made 
and omitted for the purpose and with the intent of inducing this 
society to make this contract to pay $50,000 for $881.02, in igno- 
rance of the facts which made that result almost inevitable, and on 
the faith of the medical examination of May 10, 1894, and the pre- 
vious good health of McElroy. They were intentionally made and 
omitted to cheat this society into making this contract and issuing 
its policy, and they did so; but they will receive no reward at the 
hands of any court. 

Fraud vitiates all contracts. But misrepresentations or conceal- 
ments of the facts relative to the health of those whose lives are in- 
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sured are peculiarly fatal to contracts of life insurance, because the 
companies necessarily rely upon the statements and acts of the as- 
sured in making their contracts. Companies cannot know and sur- 
geons cannot discover by the appearance and examination of sub- 
jects many insidious and often fatal diseases, the symptoms of which 
are felt by their victims. Hence the companies require them to an- 
swer many questions as to their habits, their health, their symptoms, 
the longevity of their ancestors, and the causes of their decease. 
When these have been answered, and the examining surgeon has cer- 
tified to the good health of the subject and the character of the risk 
upon his life, these answers and this certificate become the basis of 
the contract. In other words, the honesty, good faith, and truthful- 
ness of the person whose life is insured form the actual foundation 
of the agreement of life insurance. It is for this reason that contracts 
of life insurance are said to be uberrime fidei, and any material mis- 
representation or concealment is fatal tothem. When the represen- 
tation of good health and the certificate of the surgeon have been 
made, and the contract is not immediately closed, but negotiations 
for it continue, and proposals and counter proposals are made, but 
for some time none are accepted, the representation and certificate 
continue and condition all the proposals and the ultimate contract, 
when it is closed. They are all made in reliance upon the continued 
truth of the representation and certificate, and in the belief that 
there has been no material change in the health or the probability 
of the continued life of the subject. The nature of this contract, the 
insurance of a man’s life, the perfect familiarity of the man himself 
with the condition of its subject-matter, his own life, the ignorance 
of the insurance company concerning it, and its necessary reliance 
in making the contract upon his good faith, honesty, and truthful- 
ness, impose upon him the duty of disclosing to the company every 
fact material to the risk which comes to his knowledge at any time 
before the contract is finally closed. Anintentional omission to dis- 
charge that duty perpetrates a plain fraud upon the company, which 
necessarily avoids the contract. The policy in this case cannot be 
sustained in the face of the intentional concealment by McElroy and 
his agent, Miss Doty, of the radical change in the condition of its 
subject-matter after the negotiations were commenced, and before 
they were closed,—from a condition of robust health and probable 
long life, upon which they were based and were proceeding, to one 
of dangerous illness, of a critical surgical operation, and of imminent 
death. The intentional concealment of this change, and the mislead- 
ing representation of continued good health and actual] business life, 
inflicted a flagrant fraud upon this company, which is fatal to the 
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contract of insurance, unless it was completed before McElroy was 
attacked with appendicitis: Insurance Co. vs. Wolff, 95 U. S., 326, 
333; Insurance Co. vs. Ewing, 92 U.S., 377, 380; Loewer vs. Harris, 
6 C. C. A., 394; Dungan vs. Insurance Co., 46 Md., 469, 498; Mar- 
shall vs. Insurance Co., 58 N. Y. Super. Ct., 406; Grand Lodge vs. 
Cressey, 47 Ill. App., 616; Carter vs. Boehm, 3 Burrows, 1905; Mor- 
rison vs. Muspratt, 4 Bing., 60, 62; Huguenin vs. Rayley, 6 Taunt., 
186; Buny. Ins. (3d Ed.), 37, 38,51, 52; Insurance Co. vs. Lawrence, 
2 Pet., 25,49; McLanahan vs. Insurance Co., 1 Pet., 170, 185; Nip- 
polt vs. Insurance Co., 57 Minn., 275, 278; Bates vs. Hewitt, L. R., 
2 Q. B., 595, 604; Tate vs. Hyslop, 15 Q. B. Div., 368, 377; Black- 
burn vs. Vigors, 12 App. Cas., 531. No valid contract of insurance, 
therefore, was made or closed after June 27, 1894, and the only 
question at the close of the trial was whether or not such a contract 
had been made before that day. 

The society insisted, and still insists, that there was no evidence 
of such an agreement in the case; but the court instructed the jury, 
in effect, that they might conclude that there was such a contract if 
they found from the evidence (1) that prior to June 15, 1894, Tarbell 
and McElroy had agreed that the old policy for $100,000 should be 
reduced to $50,000, and revived for that amount; (2) that the differ- 
ence between the contract to pay the $50,000 to Della Irene McElroy, 
Myrtle Beckham McElroy, and James Edward McElroy, Jr., which 
McElroy demanded on June 15, 1894, and the agreement to pay the 
$50,000 to James E. McElroy, his executors, administrators, and as- 
signs, which he refused to take and pay the premium for on that 
day, “was a matter of no substance to the insurance company;” (3) 
that Tarbell, when this proposed change inthe contract was reported 
to him, assented to it by some overt act; and (4) that “the company 
would have so complied therewith ‘prior to the last sickness of 
McElroy but for the inability of the clerk or secretary or other clerk 
of the company or some other business cause in the office obstruct- 
ing to do so timely.” In support of this charge it is insisted that 
contracts of insurance may be made orally as well as in writing; that 
they may be based upon mutual promises on the one part to insure, 
and on the other to pay for the insurance; that the time for the pay- 
ment of the premium may be extended or deferred by agreement; 
and that its payment at the fixed or usual time may be waived. But 
the question in this case is not so much what may be done as what 
was done. There is no doubt that an oral contract of insurance may 
be made, but the custom of life insurance companies is to contract 
by written policies, and, until such a policy is delivered, the pre- 
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sumption is that there were negotiations, but no contract, and no 
intention to contract, before the delivery of the policy. 

A company may make an oral contract of insurance without the 
payment of the premium, in consideration of the promise of the as- 
sured to pay it; but, in order to constitute such a contract, the com- 
pany must agree to accept the promise of the assured, instead of its 
performance, as the consideration for the insurance. In the con- 
duct of the business of insurance against fire in our cities such con- 
tracts are not uncommon. Indeed, it is quite customary for fire 
insurance companies to make their contracts, and to extend a short 
term of credit to the assured for their premiums. But no such cus- 
tom exists in the conduct of the business of life insurance. The 
almost invariable custom there is for the companies to make no con- 
tract, and to incur no liability to insure the life of any man, until a 
premium has been paid. Accordingly, where no policy of life insur- 
ance has been issued, and no premium has been paid, there is a 
strong presumption that there was no contract, and no intention to 
contract, otherwise than by « policy made and delivered upon the 
simultaneous payment of a premium: Kendall’s Adm’r vs. Insurance 
Co., 10 U. S. App., 256, 2 C. C. A., 459; Heiman vs. Insurance Co., 
17 Minn., 153, 157 (Gil., 127); Markey vs. Insurance Co., 103 Mass., 
78; Hoyt vs. Insurance Co., 98 Mass., 539, 543; Markey vs. Insurance 
Co., 118 Mass., 178, 194; 1 May, Ins. (8d Ed.), § 56. A company 
may waive the payment of a premium when it is due, but the basis 
of waiver is estoppel; and unless the company does or omits some 
act whereby the assured has just ground to believe, does believe, 
and acts on the belief, that the corporation will make, continue, or 
restore a contract without the payment of a premium, there is no 
estoppel, and there can be no waiver: Unsell vs. Insurance Co., 32 
Fed., 443, 445; Thompson vs. Insurance Co., 104 U. S., 252, 261; 
Equitable Life Assur. Soc. vs. Hiett’s Adm’r, 19 U.S. App., 173, 185, 
7C. C. A., 359, and 58 Fed., 541; Beach, Ins., §§ 757, 758. 

We come, then, to the consideration of the evidence of this oral 
contract, under the general presumption, based on the custom of the 
business of life insurance, that there was no contract of insurance, 
because there was no policy and no payment of premium. The cir- 
cumstances surrounding this particular case raise the same presump- 
tion. If a contract of life insurance binds the insured to pay the 
stipulated premium, as counsel for the defendants in error contend, 
McElroy had once agreed to pay this society $1,669 annually for 
twenty years. But he had broken his contract. He had made de- 
fault in his second payment. The society had extended the time for 
its payment thirty days, but his default continued. He begged for 
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a further extension, but the society refused to give it, and the policy 
for $100,000 lapsed on January 30, 1894. If the plaintiff in error 
was willing to promise to insure McElroy for his promise to pay 
premiums, here was itsopportunity. It declined it, andit is almost 
incredible that after this refusal it would make a contract to insure 
his life for $50,000 in consideration of the bare promise of one who 
had already made default in his obligations to pay the new pre- 
miums at some indefinite time in the future. Thus, the general 
presumption that there was no oral contract is seconded by a strong 
presumption to the same effect from the circumstances surrounding 
the case. The defendants jn error were called upon to produce 
clear and convincing proof to overcome these presumptions. 

Much stress is laid in the argument upon the fact that the policy 
in suit was called by the witnesses, and is, in effect, the old policy 
for $100,000 reduced 50 per cent, and restored with a change of 
beneficiaries and of amounts and times of payment of the install- 
ments of premium. But the fact remains that it evidences a new 
contract of insurance, which did not exist between January 30, 
1894, and May 8, 1894, and which could not be brought into exist- 
ence without a new agreement of the parties. The question here is 
whether or not there is any evidence that such an agreement was 
made before June 28, 1894, and it isimmaterial to that issue whether 
it was to be evidenced by a new policy or a restored policy. A new 
contract was essential to the insurance of the life of McElroy by 
either method, and we have searched this record in vain to discover 
some evidence that these parties made or intended to make such a 
contract without a delivery of a policy and the simultaneous pay- 
ment of the premium. On the other hand, the contract relations 
between McElroy and the society ceased on January 30, 1894. 
Tarbell repeatedly solicited him to restore the old policy, and he 
repeatedly declined. He finally induced him to return his old policy, 
and to submit to a medical examination, by the assurance that taking 
the examination would put him under no obligation to take any 
insurance. On June 13 or 14, 1894, when he returned his old policy, 
Tarbell urged him to give his check then for the first premium on 
the new policy, and let him put his insurance into effect; but he re- 
fused to do so, and declared that he was not ready to determine the 
matter definitely; and when Tarbell told him he would have the old 
policy reduced to $50,000, and bring it down to him, he replied that 
he would discuss the matter then. The new policy, when written, 
recited that it was made in consideration “of the payment in ad- 
vance of $434, and of the semi-annual payment of $434 * * * 
on or before the 30th day of June and December in every year dur- 
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ing the continuance of the contract.” Tarbell directed Miss Amendt 
to deliver this policy only upon payment of the $434 in advance. 
She told McElroy she was so instructed when she presented the 
policy and Tarbell’s letter to him on June 15th, and in that letter 
Tarbell wrote him, “ Kindly give her your check for the same, $434, 
and she will have a renewal receipt sent to you.” McElroy rejected 
the policy, refused to pay the premium, and declared that he 
wanted the beneficiaries changed from himself, his executors, ad- 
ministrators, and assigns, to the defendants in error. Miss Amendt 
took the policy back to the society, to see if she could have this 
change made, and there the negotiations rested until Miss Doty ap- 
peared, on June 28th, with her story of McElroy’s absence and her 
request for the policy. This evidence is undisputed, and it seems 
to us to show that there was no contract to insure, and no intention 
to make any such contract until the premium was paid. The parties 
themselves were evidently of this opinion at the time. McElroy 
thought so, or he would not have told Miss Doty to conceal his ill- 
ness, pay the premium, and get the policy on June 28th. Miss Doty 
thought so, or she would not have concealed his sickness, and de- 
clared that he was away, that he was in Boston, and would probably 
return by Chicago, while she was procuring the policy and paying 
the premiums. And Tarbell and Miss Amendt thought so, or they 
would not have made the simultaneous receipt of the first instail- 
ment of the premium a condition precedent to the delivery of each 
of the policies. The result is that the general presumption based 
on the custom of the business of life insurance, the presumption 
from the circumstances of this particular case, the terms of the policy 
tendered, the construction placed upon the transaction by the par- 
ties to it at the time, and the undisputed evidence, all tend to show 
that there was no contract to insure the life of McElroy, and no in- 
tention to make such a contract, before the premium was paid and 
a policy was delivered, on June 29, 1894, and there is no evidence 
to the contrary. 

Nor is there any evidence of any waiver in this case. The basis of 
waiver, as we have said, is estoppel or acts from which the contract- 
ing party may legitimately infer a waiver. But the society did noth- 
ing and said nothing whereby McElroy had any ground to believe, 
and it did nothing that induced him to believe, that his life was or 
would be insured without the simultaneous payment of a premium 
and the delivery of a policy. On the other hand, it forfeited his 
former policy on account of his failure to pay the premium. It re- 
quested him to pay the first premium on the new policy on June 
13th or 14th, when he handed back his old policy, and notified him 
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that this payment was necessary to enable Tarbell to put his insur- 
ance into effect. On June 15th it declared to him, by the recital in 
the policy tendered, by letter, and by the statement of Miss Amendt, 
that the payment of the premium was a condition precedent to the 
delivery of the policy and the closing of the contract. Look at the 
case in any aspect, and there is no evidence in it which warrants a 
finding that there was before June 29, 1894, any contract between 
these parties or any waiver by the plaintiff in error of its right to 
refuse to make such a contract; and the court should have instructed 
the jury to return a verdict in favor of the society. It is the duty 
of the trial court to direct a verdict in favor of the party who is 
clearly entitled to it, where the evidence is such that a verdict for 
his opponent must be set aside by the court: Railway Co. vs. Davis, 
10 U. S. App., 422, 3 C. C. A., 429; Gowen vs. Harley, 12 U. S. App., 
574, 585, 6 C. C. A., 190, 197; Railway Co. vs. Moseley, 12 U.S. App., 
601, 604, 6 C. C. A., 641, 643; Reynolds vs. Railway Co., 32 U.S. App., 
577, 16 C. C. A., 435, 437, 488; Motey vs. Granite Co., 36 U.S. App., 
682, 20 C. C. A., 366. 

Moreover, we are not prepared to concede the proposition con- 
tained in the charge of the court below that it was the province of 
the jury to hold this society bound by the contract with Della Irene 
McElroy, Myrtle Beckham McElroy, and James Edward McElroy, 
Jr., if they were of the opinion that the difference between that con- 
tract and its proposed agreement with ‘McElroy, his executors, ad- 
ministrators, and assigns,” which McElroy rejected, “ was of no sub- 
stance to the company.” The subject-matter of a policy of life 
insurance is the life insured. The parties to it are the insurance 
company, on the one hand, and the beneficiaries, on the other. The 
parties to a contract are as important as the subject-matter, and 
parties cannot be imported or substituted upon one side of a con- 
tract without the consent of those on the other: Bank vs. Hall, 101 
U. S., 48, 51; Ferdon vs. Canfield, 104 N. Y., 139, 142; Thomas vs. 
Thomas, 60 Hun., 382, 383; McElwee vs. Insurance Co., 47 Fed., 
798. The question at issue was not what contracts, other than that 
it offered, the society might have made without more damage to 
itself, but what contract it in fact made. It offered to make a con- 
tract with McElroy, his executors, administrators, and assigns, to in- 
sure his life on certain conditions. It is true that McElroy might have 
accepted that contract, and then have assigned it to the defendants 
in error; but he did not, and the proposition cannot be entertained 
for a moment that a court or a jury may bind the proposer of a re- 
jected contract to an agreement of the same terms with any parties 
to whom the rejected contract might have been assigned, if, in their 
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opinion, the difference between the agreements is of no substance 
to the proposer. Courts and juries cannot make contracts for the 
litigants before them. Every party has the right to make or to re- 
fuse to make the contracts offered to him, and the exercise of that 
right is not limited by the soundness of the reasons which induce 
him to act. If he proposes an agreement, and it is rejected, and a 
modified contract is offered to him, he has the absolute right to ac- 
cept or reject the counter proposition, either with or without rea- 
son, and whether the difference between the two propositions seems 
to a jury to be material or immaterial. He has the right to deter- 
mine that question for himself. The rejection of his first proposi- 
tion leaves him under no obligation to make any contract. It leaves 
him free to refuse to make even the original contract which he of- 
fered, and free to refuse to make every other contract proposed to 
him. These propositions are fundamental in the law of contracts; 
and it follows that when McElroy refused to pay the premium on 
and rejected the policy tendered to him by the plaintiff in error on 
June 15, 1894, and demanded a change in the beneficiaries, he left 
the society entirely free to make or to refuse to make any contract 
relative to his life, whether the difference between the two proposed 
contracts appeared to the jury to be of substance or of shadow. No 
one but the society itself could so determine and act upon that 
question as to bind it by an agreement: Eliason vs. Henshaw, 4 
Wheat, 225, 229, 230; Carr vs. Duval, 14 Pet., 77, 82; Kleinhans vs. 
Jones, 15 C. C. A., 644. 

Nor can we sanction the instruction that if the jury found that 
after Miss Amendt communicated to Tarbell the fact that McElroy 
refused to take the policy tendered to him on June 15th and wanted 
the beneficiaries changed, and before June 28, 1894, he assented to 
the change by same overt act, and the company would have com- 
plied with McElroy’s wishes prior to the last sickness of McElroy 
but for the sickness or inability of some clerk or servant or some 
other business cause, then they might find the existence of the con- 
tract before the illness of McElroy. We have searched this record 
in vain for the evidence of any overt act of Tarbell which signified 
his assent to the new proposal of McElroy before Miss Doty came, 
on June 28th, to ask for the policy. It is error to charge the jury 
upon an assumed state of facts to which no evidence applies, be- 
cause it withdraws their attention from the real issues on trial, and 
tends to fix it upon issues that are not presented by the case: Insur- 
ance Co. vs. Stevens, 36 U. S. App., 401, 18 C. C. A., 107; Railroad 
Co. vs. Houston, 95 U.S., 703; Railroad Co. vs. Blessing, 14 C.C. A., 
394; Railroad Co. vs. Spencer, 36 U.S. App., 229,18 C. C. A., 114, 
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115. Moreover, delay in rejecting or accepting a proposal does not 
make a contract. No acceptance of McElroy’s counter proposition 
appears to have been made, and it is certain that no notice of such 
an acceptance was ever given to him before his fatal illness. Even 
if the proposition was accepted, still there was no contract, because 
no notice of the acceptance had been given. The acceptance of an 
otfer not communicated to the proposer does not make a contract: 
Kendall’s Adm’r vs. Insurance Co., 10 U. S. App., 256, 2 C. C. A., 
459; Jenness vs. Iron Co., 53 Me., 20, 23; McCulloch vs. Insurance 
Co., 1 Pick., 278; Thayer vs. Insurance Co.,10 Pick., 325, 331; Bor- 
iand vs. Guffey, 1 Grant. Cas., 394; Beckwith vs. Cheever, 21 N. H., 
41, 44; Duncan vs. Heller, 13 S. C., 94, 96; White vs. Corlies, 46 
N. Y., 467. The judgment below must be reversed, with costs, and 
the case must be remanded to the court below, with instructions to 
grant a new trial; and it is so ordered. 


CatpwELL, C. J. (dissenting). 

The opinion of the court lays down propositions to which I can- 
not yield my assent. There is no rule of law which declares that 
every man is perfectly familiar with his health and physical condi- 
tion. Many menare afflicted with fatal maladies who are profoundly 
ignorant of the fact. It is not the invariable practice of insurance 
companies to refuse to issue a policy until the premium has been 
paid; credit is frequently given. If the contract of insurance was 
complete before the evidence of the contract—the policy—was de- 
livered, and before the sickness and death of the insured, it is im- 
material what was said and done by the insured’s stenographer at 
or before the time of the delivery of the policy and the payment of 
the premium. Nothing she said or did could affect the validity and 
binding force of the previously completed contract, if one existed. 
The question of fact whether there was a completed and binding 
contract for insurance prior to the delivery of the policy and the 
payment of the premium was submitted to the jury upon voluminous 
and conflicting testimony, under instructions which are not subject 
to any just exceptions. The jury found there was such a contract. 
This verdict of the jury is overthrown by the court on the strength 
of presumptions which are unknown to the law. There is no pre- 
sumption of law that all contracts for insurance are in writing. It 
is well settled that a verbal contract of insurance is not within the 
statute of frauds, and that it is as binding and effectual as a written 
one; and in a suit upon such a contract the rule of evidence is the 
same that it is in a suit upon any other lawful contract, viz., the 
party setting it up must prove it by a preponderance of the evidence. 
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The plaintiffs in this case discharged all the burden imposed upon 
them by the law when they proved the contract to the satisfaction 
of the jury. The law raised no presumptions against them or the 
weight of the evidence. The exact nature of the “presumption ” 
relied on us one of the grounds for setting aside the verdict of the 
jury is not defined by the court. Whether it is one of fact or one of 
law, and whether it is conclusive or may be rebutted, and, if open 
to rebuttal, the nature and degree of the evidence required to over- 
throw it, are questions not discussed in the opinion of the court. If 
the policy was not delivered, and the premium was not paid, before 
the sickness or death of the insured, these facts did not preclude 
the plaintiffs from showing, as they did to the satisfaction of the 
jury, that there was a valid verbal contract for the insurance, and 
that time was given for the payment of the premium; and, as the 
insurance might lawfully have been effected in this way, there is no 
presumption of law that it was not so done: Lisbon vs. Lyman, 49 
N. H., 553. To hold otherwise is to confound the distinction 
between facts and circumstances and presumptions. 


SUPREME COURT OF SOUTH CAROLINA. 


GANDY 
v8. 
ORIENT INS. CO.* 


Knowledge of other insurance by agent authorized to solicit insurance and 
receive premiums and write policies at the time of delivering policy is a 
waiver although the policy prohibits waiver by the agent except by a 
written indorsement. 

Proof of such knowledge when the policy was written is proof of it at the 
time of delivery. Information which if pursued would have led to knowl- 
edge of other insurance is sufficient to establish a waiver. 


Where the answer admits the issue of a policy countersigned by the party de- 
livering it and collecting the premium and certifying that he was the 
agent, an instruction that no one can be presumed to be an agent without 
evidence is irrelevant. 

Where the policy provides that it shall only be liable to a pro-rata amount in 
case of other insurance whether valid or not, its liability is restricted to 
such amount in case of other voidable insurance. 

An erroneous charge of the amount of recovery iscured by a remittitur which 
reduces the amount to the greatest sum which could be legitimately given 
under the verdict, cures the error. 





* Decision rendered, April 1, 1898. 
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JONES, J. 

This is an action on an insurance policy issued by defendant to 
plaintiff, July 20, 1893, for one year, on his dwelling house, $150, 
and on leaf tobacco therein contained, $350, both of which were de- 
stroyed by fire October 31,1893. The principal defense was for- 
feiture by violation of the provision in the policy against other con- 
current insurance. From the judgment in favor of plaintiff, the 
defendant company appeals. 

1. It is excepted that there was error in refusing the motion for 
nonsuit made at the conclusion of the whole evidence on both sides. 
Respondent raises an inquiry whether a motion for nonsuit can be 
entertained upon the conclusion of the whole evidence, both for 
plaintiff and defendant, which we will notice briefly, although not 
strictly before us for consideration. In Huff vs. Latimer (33 S. C., 
255), this court held it was not error to refuse to entertain a mo- 
tion for nonsuit after defendant’s first witness had been sworn and 
partially examined, no sufficient ground being suggested in support 
of the motion. The usual time for such motion is when the plain- 
tiff closes his evidence in chief, but it is not beyond the power of 
the judge, charged with the control of the conduct of the cause, to 
entertain such a motion, even at the close of the whole evidence for 
both sides, since there is no particular time in the trial of a case 
when a motion for a nonsuit must be made: Smith vs. Grant, 15 S. 
C., 146; Summer vs. Kelly, 38 S. C., 512. But when a defendant is 
permitted to move for a nonsuit at the close of the whole evidence 
for plaintiff and defendant, the plaintiff is entitled to the benefit of 
all the evidence submitted in behalf of the defendant which may 
tend to establish his cause of action. To reverse a refusal to sus- 
tain a motion for nonsuit, appellant must show that there was abso- 
lutely no evidence whatever even tending to prove plaintiff's cause 
of action. Appellant does not undertake to do this, but urges that 
plaintiff's evidence conclusively established a forfeiture, which de- 
stroyed the cause of action his evidence otherwise tended to prove. 
It has been settled that proof of a forfeiture brought out on exam- 
ination of plaintiff's witnesses will not justify the granting of a mo- 
tion for nonsuit made at the close of plaintiff's evidence, since for- 
feiture is merely a matter of defense, and plaintiff is entitled to show 
a waiver thereof: Sample vs. Insurance Co., 42 S. C., 14; Copeland 
vs. Assurance Co., 43 S. C., 26; Carpenter vs. Accident Co., 46 S. C., 
546. This doubtless explains why the motion for nonsuit was made 
in this case at the close of all the evidence so as not to deprive 
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plaintiff of the right to show waiver in reply. Appellant’s position, 
then, is that plaintiff, having proven the facts constituting a for- 
feiture of the policy and not having offered any evidence tending 
to show a waiver, after opportunity given, in reply, should have 
been nonsuited. But we hold that there was some evidence tend- 
ing to prove a waiver of the forfeiture. There was evidence on the 
part of plaintiff tending to show that, just previous to the issuance 
of the policy in question, plaintiff informed defendant’s agent of an 
existing policy on the building insured. That policy, it is not dis- 
puted, was issued to plaintiff by the Home Insurance Company of 
New York, August 19, 1892, for three years, for $650, including 
$150 on the same building insured by defendant. Waiver is the 
voluntary relinquishment of aright. Estoppel in pais arises from 
conduct which has induced another to act or refrain from acting, 
whereby a person is precluded from asserting a fact inconsistent 
with such conduct by himself. Waiver implies an intention to give 
up a known right, and generally rests in agreement, express or im- 
plied. But there may be a waiver by estoppel, in which case the 
conduct of one, inconsistent with a known fact and inducing a be- 
lief that such fact would not be asserted, precludes him from assert- 
ing that he has not intentionally relinquished the right founded on 
such fact. The question before us is not one of waiver by an agent 
of some matter occurring after the contract, inconsistent with the 
contract, and therefore it is out of our path to examine whether the 
agent may waive any provision of an insurance policy except in the 
way prescribed in the policy. The question before us is whether 
the principal is estopped by conduct to assert a forfeiture, the as- 
sertion of which is inconsistent with the principal’s conduct in ac- 
cepting the premium and delivering the policy as a valid policy, 
when, if the forfeiture was intended not to be waived, such policy 
would be void in itsinception. On this question we do not see room 
for two opinions. The knowledge of an agent, acquired within the 
scope of his agency, is imputable to the principal. There was evi- 
dence tending to show that the agent had full power to solicit insur- 
ance, receive premiums, and write, countersign, and deliver policies 
of insurance. There is nothing to suggest any limitation of the 
agent’s power in these regards. The receipt of the premium and 
the delivery of the policy were the acts of the principal, and, if the 
testimony of plaintiff is true, the principal, through its agent, had 
knowledge of the concurrent insurance at the time of the inception 
of the contract of insurance. Under such circumstances, it would 
be a fraud on the insured for the insurer to assert a forfeiture, 
which, by such acta, it declared it would not assert. This is the 
Vor. XXVII.—87. 
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doctrine generally recognized, but, since it has been firmly estab- 
lished in this State, it is useless to cite other than our own cases: 
Pelzer Mfg. Co. vs. Sun Fire Office, 36 S. C., 273; Graham vs. Insur- 
ance Co., 48 S. C., 195; Schroeder vs. Insurance Co., 51 S. C., 186. 

The provision in the policy that “ no officer, agent, or other repre- 
sentative of this company shall have power to waive any provision 
or condition of this policy, except such as by the terms of this policy 
may be the subject of agreement indorsed hereon or added hereto, 
and as to such provisions and conditions no officer, agent or repre- 
sentative shall have such power, or be deemed or held to have 
waived such provisions or conditions, unless such waiver, if any, 
shall be written upon or attached hereto,” etc.,does not affect the 
present inquiry. This clause is intended to affect the manner in 
which an agent may waive a provision of the policy, but it in no 
wise attempts to define the manner by which the company itself 
may waive « provision or estop itself from asserting a cause of for- 
feiture. An insurance contract, like any other contract, may be 
altered by the contracting parties, and the insurer may, of course, 
waive any provision for forfeiture therein. It may also waive the 
provision relating to the manner or form of waiver by its agents, 
since this clause has no greater sanctity than any other part of the 
instrument. 

But, as before stated, the question here is not a question of 
waiver by the company’s agent, nor is the question here as to a 
waiver by the company as to the provision concerning the manner 
of waiver, but it is whether there is some evidence to go to the jury 
on the question whether the company is estopped to assert a cause 
of forfeiture by its knowledge and conduct at the inception of the 
contract. Appellant urges that the provision in the policy above 
quoted is a limitation on the authority of the agent in the matter 
of waiver; that this limitation of the agent’s power was brought to 
the knowledge of the insurer when he accepted the policy contain- 
ing such provision; that the knowledge of an agent with such re- 
stricted authority is not imputable to the principal; that the insured 
is estopped from asserting any power or authority in the agent in- 
consistent with said limitation upon his power; hence that the as- 
sured can assert no waiver against the company unless such waiver 
is indorsed in writing on the policy. The conclusion is clearly non 
sequitur, even if the premises were true. The agent in this case, the 
testimony tended to show, was acting within the scope of his agency 
when he, it is testified, acquired the knowledge of the concurrent 
insurance, and hence his knowledge is the knowledge of his princi- 
pal. Moreover, the insured is not asserting any power in the agent 





1898. ] Gandy vs. Orient Ins. Co. 579 


inconsistent with his authority, but is asserting an estoppel against 
the company. 

In view of the evidence that the policy was written and the pre- 
mium paid one day, but the policy was not actually delivered until 
a few days thereafter, appellant excepts that there was no evidence 
that defendant’s agent had any knowledge of the other policy on the 
building, at the time the contract was made, as there was nothing to 
show that the defendant did not expect the plaintiff to cancel such 
insurance. In other words, evidence that defendant knew a fact on 
a specified day, when it wrote the policy and accepted the premium, 
does not tend to prove that defendant knew the same fact three or 
four days afterwards, when the policy was delivered. We fail tosee 
the force of this. Defendant offered no evidence that plaintiff was 
to have caused the cancellation of the other policy between the time 
of the payment of the premium and the delivery of the policy by de- 
fendant, and, if such testimony had been offered, it was proper for 
it to have gone to the jury along with all the testimony touching the 
question of waiver. 

2. It is excepted that there was error in refusing defendant’s re- 
quest to charge as follows: “That if the jury believe that the plain- 
tiff, Gandy, did say to the agents of the defendant that there was a 
policy on the building, but the said agents did not hear him, or did 
not understand him, or know that such other insurance existed, 
such communication by Gandy would not alone be sufficient to re- 
lieve the plaintiff from the forfeiture of his policy, and their verdict 
should be for the defendant.” In response to this request the judge 
said: “I have to charge you that very guardedly. I don’t think 
that it is necessary to the understanding of the case, and I must de- 
cline to charge it. I would say this: that it is presumed that the 
agents of the defendant are reasonable and sensible men, and pre- 
sumed to have ordinary faculties of mind,—sound mind and under- 
standing. If the plaintiff made those statements to them, it is 
presumed they heard him and that they understood him. It was 
their business to understand him. If they did not, it should be 
their business, as representing the insurance company, to understand 
before they made the contract.” 

The errors assigned to the refusal to charge and the remarks ac- 
companying are: “ (1) Because the only ground upon which defend- 
ant would be estopped from setting up a forfeiture of the policy, by 
reason of breach of a condition existing at the time of the delivery 
of the policy, would be such knowledge from which the jury could 
infer an intention to waive such breach. (2) Because it appeared 
from the evidence of the plaintiff, in reference to his conversation 
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with the agents of defendant, that there was some confusion in ref- 
erence to his statement as to other insurance, to wit, whether the 
other insurance was stated to be on the furniture or the buildings; 
it being conceded that, if such conversation as to such other insur- 
ance related to the furniture, the defendant was not estopped from 
setting up the forfeiture for other insurance on the building. (3) 
Because whether the defendant’s agents heard and understood the 
alleged statement of plaintiff was a fact for the jury to determine 
from the evidence, and there was no presumption one way or the 
other.” The request to charge involves several propositions in a 
simple sentence, in which case, if any one of the propositions is er- 
roneous, it is not error to refuse the request: Pelzer Mfg. Co. vs. 
Sun Fire Office, 36 S. C., 271. The propositions are: (1) If the 
agent did not hear the statement, or (2) if the agent did not under- 
stand the statement, or (3) if the agent did not know that such 
other insurance existed, in either of these events the communication 
would not be sufficient to relieve plaintiff from the forfeiture, and 
the verdict must be for the defendant. Now, it is clear the third 
proposition is not sound, for it required the agent to have actual 
knowledge of the actual existence of the other policy, whereas, if 
the agent had only such information which, if pursued, would have 
led to actual knowledge of the existence of the other policy, that 
would have been sufficient notice of the other policy. Besides, the 
refusal to charge and the remarks made by the judge must be con- 
sidered in the light of the testimony and the issue before the jury. 
There was no evidence that the agent did not hear or did not un- 
derstand the statement. There was no suggestion that the agent 
was hard of hearing, weak in understanding, or incapable of com- 
prehending the English language, or that the statement was made 
at a time and place, and under circumstances, when probably the 
agent may not have heard and understood the statement. The issue 
concerning the statement was whether the defendant made it, he 
testifying that he did, and the agent testifying that he did not, 
make it. The request, therefore, was faulty in putting before the 
jury issues not raised in the testimony. The remarks of the judge, 
while they might have been error, if there had been any issue of 
fact before the jury which could have been affected by such re- 
marks, do not constitute reversible error in this case, since they 
could not have prejudiced or influenced the jury on the sole issue 
whether the statement was in fact made to the agent. But, besides 
this, the judge fairly submitted to the jury the question as to the 
agents’ knowledge of the other policy by charging defendant’s re- 
quest to charge, as follows: “That if the jury believe from the evi- 
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dence that the agents of the defendant bad no knowledge of the 
outstanding insurance in the Home Insurance Company at the time 
that the policy of insurance was delivered, then the plaintiff cannot 
recover, and the verdict should be for the defendant.” 

3. It is excepted “that the presiding judge in charging the jury 
as requested by defendant as follows: ‘No one can be presumed to 
be the agent of another in the absence of all testimony, nor can the 
limit of an agency be determined without some evidence as to the 
subject-matter over which the agent had charge,’—erred in com- 
menting thereon as follows: ‘That is a general proposition of law, 
but has very little bearing on the case:’ (1) Because the burden of 
proving the authority of the agents of defendant to waive a condi- 
tion of the policy as to other insurance rested upon plaintiff, etc.; 
(2) because there was evidence before the jury of a limited authority 
of such agents as to waiving conditions of the policy, and there was 
no evidence as to the subject-matter over which the agent had 
charge.” This request to charge was clearly an abstract proposi- 
tion without relevancy to the issue before the jury. Instead of 
there being an absence of all testimony, there was much testimony, 
as to the fact that Jerome P. Chase & Sons were the agents of de- 
fendant in the matter of the insurance in question. The complaint 
alleged that the defendant, “by its duly-authorized agent at Flor- 
ence, S. C.,” issued the policy in question. The answer admitted 
the issuance of the policy. The policyis countersigned at Florence, 
S. C., by Jerome P. Chase & Sons, agents. The premium was paid 
to Chase & Sons. Chase & Sons wrote the policy, and delivered it 
to the plaintiff. Sanborne Chase, one of the firm of Chase & Sons, 
testified that he was an agent of defendant. By the act of the legis- 
lature, any person who solicits insurance in behalf of an insurance 
company, receives any premium, delivers a policy of insurance, etc., 
is held to be acting as the agent of the company for which the act 
is done or the risk is taken: Rev. St., § 1481. 

4. The fourth exception alleges error in refusing to charge de- 
fendant’s request to charge, as follows: “And if the jury find that 
the only evidence as to the scope of their authority is that as con- 
tained in the policy itself, that the plaintiff cannot recover, even if 
he had notified Chase of other insurance on the building, for the 
reason that there was no indorsement upon the policy.” It is ex- 
cepted that the refusal to so charge was error, because, if the only 
evidence of the agents’ authority to waive a condition was stated in 
the policy, (1) there could be no waiver inconsistent with such 
policy provisions; (2) there would be no evidence upon which to 
base a waiver. This exception is disposed of by what has been said 
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in discussing the motion for nonsuit, and also in discussing the third 
exception. 

5. The fifth and sixth grounds of appeal allege error in refusing 
to charge that the plaintiff is only entitled to recover in any event, 
in reference to the building, one-half of the three-fourths of the 
actual cash value; and in charging that, if the defendant is respon- 
sible at all, it is responsible for the three-fourths value instead of 
one-half of three-fourths value. The reason assigned for this charge 
and refusal to charge was that the Home policy, issued previous to 
the Orient policy, containing a provision against concurrent insur- 
ance, was made void by the taking out of the Orient policy, and 
that, therefore, the Orient policy was the whole insurance on the 
building. Plaintiff was entitled to have had his request to charge 
granted, and the contrary charge, and the ground upon whichit was 
based, are erroneous. The Orient policy did not make void the 
Home policy. The taking of the Orient policy was merely a ground 
upon which the Home policy was rendered voidable, at the election 
of the latter company, provided it had not waived the forfeiture for 
the other concurrent insurance. But, be this as it may, the policy 
provides :— 

This company shall not be liable under this policy for a greater proportion 
of any loss on the described property than the amount hereby insured shall 
bear to the whole insurance, whether valid or not. 

The three-fourths value clause being attached to this policy, the 
act of February 28, 1896, not being of force or applicable to the 
policy in question, issued in 1893, and the amount of the whole in- 
surance on the dwelling house being $300, $150 in the Home Com- 
pany and $150 in the Orient Company, plaintiff was only entitled to 
recover one-half of three-fourths of the loss. But inasmuch as the 
judge, after a verdict for the plaintiff for $561.89, ordered a new 
trial unless the plaintiff entered a remittitur for $75 and interest 
thereon from 13th February, 1894, the time from which plaintiff's 
claim admittedly bore interest, ordering this expressly on the 
ground that this amount is the greatest amount the verdict could 
have been affected by said charge; and, inasmuch as this amount 
has been duly remitted, the error complained of has been fully 
cured, and is not reversible error. 

The judgment of the circuit court is affirmed. 


McIver, C. J. 
I dissent, because I think the defendant’s second exception should 
be sustained, as the circuit judge erred in refusing defendant's fifth 
request therein referred to, and also erred in the comments made 
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by him on such request. There can be no doubt that one of the 
most material issues in the case was whether the defendant com- 
pany knew, through its agents, Chase & Sons, that there was other 
insurance on the house at the time the policy was issued; and upon 
that issue the testimony was directly conflicting, the plaintiff's testi- 
mony being one way, and that of Chase, the agent, the other. This 
was a question of fact, pure and simple, and should have been left 
to the jury without any comments by the judge. It may be that 
both of these witnesses were honest in their testimony, as it may be 
that plaintiff did say to Chase that there was other insurance on the 
house, and yet if the agent did not hear this remark, or did not un- 
derstand it, then it could not be said that the agent knew that there 
was other insurance on the house. There certainly was some dis- 
crepancy in the testimony of plaintiff as to what he told Chase when 
he went to take out the policy, especially as to whether he told 
Chase there was other insurance on the house, at one time saying 
he told him there was other insurance on the furniture, and at 
another time saying he told him there was other insurance both on 
the house and furniture. It seems to me, therefore, that the ques- 
tion of fact should have been left squarely to the jury, whether they 
believed, from all the testimony, that Chase knew, or ought to have 
known, that there was other insurance on the house at the time he 
issued the policy, without any suggestions from the judge as to 
what they might presume as to the capacity of the agent to hear 
and understand what the plaintiff says he told him. Such pre- 
sumptions or inferences were for the jury to draw from the testi- 
mony; and it was an invasion of their province for the circuit judge 
to make any such suggestions as he did make in refusing to charge 
defendant’s fifth request. 
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SUPREME COURT OF ARKANSAS. 


PHENIX INS. CO. 
v8. 


FLEMMING ET AL.* 


The property was described in the written portion of the policy as a stock of 
merchandise, such as is usually kept in a drug store, enumerating among 
other items drugs and chemicals, The printed portion prohibited the 
keeping of benzine and fireworks. 


Held, That benzine in small bottles, to be sold for cleaning purposes, was a 
drug, and the written portion controlled. 


Held, That the keeping of fireworks was not waived by an examination of the 
books by an adjuster under a policy provision providing that they might 
be examined, and that the examination should not be a waiver of its con- 
ditions, nor by his subsequent statement that the policy was void, re- 
peated after an appraisement which was stipulated not to be a waiver, 
and an offer of compromise which was refused, and followed by a state- 
ment that he should insist on strict proofs of loss, where the policy made 
such proofs a condition precedent to liability. 


Held, That knowledge of one of the agency firm which issued the policy that 
fireworks were kept, where it was not shown that he issued the policy, 
was not such evidence of waiver as rendered harmless the erroneous sub- 
mission of the acts of the adjuster as an evidence of waiver. 


Statement of facts by Ruwpick, J. 


Action upon an insurance policy issued by the defendant, the 
Phenix Insurance Company, upon a stock of merchandise owned by 
plaintiffs for the sum of $1,500. The presiding judge, at the trial in 
the circuit court, among other instructions, gave to the jury the fol- 
lowing, at the request of the plaintiffs, to which the defendant ob- 
jected: “(3) And even if the agent did not have such notice, or 
give plaintiffs permission to keep these articles, still, if you find 
from the evidence introduced that after the loss by fire defendant’s 
agent was informed of these facts, and with full knowledge thereof 
required plaintiffs to exhibit to him their books of account, and de- 
manded of them proofs of loss, as prescribed by the policy, and in 
pursuance of these demands plaintiffs did produce to them their 
books, and afterwards made out, at inconvenience and expense, 
proofs of their loss for defendant, in that event a forfeiture of the 
policy, if there was one, was waived by defendant, and plaintiffs are 
entitled to a verdict on that issue. The reason of this rule of law 
is that, as soon as an insurance company ascertains the facts which 
they claim cause a forfeiture of the policy, it is their duty to notify 
the plaintiffs that they deny all liability under the policy, and, if 


* Decision rendered, Feb. 5, 1898. 
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they fail to do so, but insist on proofs of loss, or examining his af- 
fairs, and putting to trouble and expense, the law estops them from 
afterwards claiming such forfeiture.” There was a verdict and 
judgment against the insurance company. 


Joun J. & E. C. Horner, for Appellant. 
SrepHenson & Trieser and Quartes & Moorg, for Appellees. 


Ruwpic, J. (after stating the facts.) 

This is an action upon a fire insurance policy to recover the value 
of property insured which had been destroyed by fire. The prop- 
erty is described in the written portion of the policy as a 

Stock of merchandise, consisting of drugs, stationery, liquors, tobacco, toys 
and fancy articles, paints, oils, chemicals, and such other goods, not more 
hazardous, such as is usually kept for sale in a drug store. 

The printed portion of the policy stipulated that the policy should 
be void if benzine or fireworks were kept, unless by agreement in- 
dorsed on the policy. No such agreement was incorsed upon the 
policy, and the evidence showed that both benzine and fireworks 
were kept in the store of plaintiffs. The insurance company con- 
tends that this avoided the policy. As to the benzine, only a small 
quantity was kept in the store. This.was put up in bottles contain- 
ing from two to six ounces each, to be sold to ladies for the purpose 
of cleansing gloves. It amounted to about a gallon in all. The tes- 
timony showed that it was customary for druggists to keep benzine 
bottled in small quantities, to be sold for such purposes, and that, 
as one witness stated, “a drug store without it would be incom- 
plete.” The question arises whether this benzine was not included 
in the written description of the property insured, for, if it was a 
part of the property insured, it follows as a matter of course that 
its presence in the store did not avoid the policy. The written por- 
tion of the policy insuring the benzine as a part of the stock of 
merchandise would override the printed portion, forbidding it to be 
kept. To hold otherwise would make the contract mean, in effect, 
that the company contracted to take pay and insure the owner of 
this benzine against its destruction by fire, but only on condition 
that no benzine was kept. The courts will not presume that the 
parties intended to make such an absurd agreement, but in such a 
case will presume that the intention was that the printed portions 
of the policy, forbidding the keeping of benzine, should not apply 
to the keeping of it bottled in small quantities, as customary with 
druggists, but only to storing or keeping it in large quantities: 
Faust vs. Insurance Co., 91 Wis., 158; Mears vs. Insurance Co., 92 
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Pa. St., 15; Hall vs. Insurance Co., 58 N. Y., 292; Pindar vs. Insur- 
ance Co., 36 N. Y., 648; Harper vs. Insurance Co., 17 N. Y., 197; 
Archer vs. Insurance Co., 43 Mo., 484; Cushman vs. Insurance Co., 
34 Me., 487. Now, the property insured is described as a stock of 
merchandise consisting, among other things, of “drugs” and 
“chemicals.” The word “ drug” is defined as any animal or min- 
eral substance used in the composition of medicines; any stuff used 
in dyeing or in chemical operations; any ingredient used in chemi- 
cal preparations employed in the arts: Webst. Dict.; Cent. Dict. 
The term “chemical” is defined as a substance used for producing 
a chemical effect, or one produced by a chemical process; a chemi- 
cal agent prepared for scientific or economic use: Webst. Dict.; 
Cent. Dict. The definition of “berzine” given in Webster’s In- 
ternational Dictionary is:— 

A liquid consisting mainly of the lighter and more volatile hydrocarbons of 
petroleum or kerosene oil, used as a solvent, and for cleansing soiled fabrics. 

It is used in the arts as a solvent for fats, resins, and certain alka- 
loids: Cent. Dict. Without going intoa discussion of the scientific 
or exact meaning of these terms, we will say that, in our opinion, 
benzine kept in the quantities and for the purposes that the proof 
shows that it was kept by plaintiffs, was included in the terms 
“drugs” and “chemicals,” used in describing the property insured. 
As the company writes the policy, the rule is to resolve doubts aris- 
ing as to its meaning in favor of the assured: Jones vs. Insurance 
Co., 38 Fed., 19. Benzine put up in small quantities was a part of 
the stock asked to be insured. Bottled and corked in such quanti- 
ties, it was probably not more dangerous than other chemicals. It 
was not necessary to give the particular name of each drug or 
chemical, or other article that went to make up the entire stock, and 
the company, in describing the property insured, has chosen to use 
general terms, which we think fairly include the benzine in the 
stock. For these reasons we are of the opinion that the policy was 
not avoided by the fact that benzine was kept bottled in small quan- 
tities as a part of the stock of drugs and chemicals. The agents of 
the appellant company seem to have been of this opinion also, for, 
after the fire, when they had examined the books, and knew the 
facts, they stated to plaintiffs that their policy was void because 
they kept fireworks, but said nothing of the benzine. 

Was the policy avoided by the fact that fireworks were kept in 
plaintiffs’ store? We will first notice the contention made by plain- 
tiffs that the forfeiture, if any existed, was waived by a demand 
made on the part of the company after knowledge that fireworks 
were kept in the store, that plaintiffs should exhibit their books, 
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and make out proof of loss. The policy provided that, in case of 
loss, the company should have the right to make an examination of 
the books of account kept by the assured, and that such examina- 
tion should not be treated or considered as a waiver of any condi- 
tion of the policy, or of any forfeiture thereof. For this reason the 
demand for the books and the examination thereof cannot, we 
think, be treated as a waiver of the conditions of the policy. After 
finding from an examination of the books that fireworks had been 
kept, the adjuster of the company, stated to plaintiffs that their pol- 
icy was void because fireworks were kept; but he offered to settle 
by compromise, and they made an agreement to appraise the goods, 
it being stipulated therein that such agreement and appraisement 
should not waive any of the conditions of the policy. After the 
appraisement, the adjuster again told the plaintiffs that their policy 
was void, and that the company would resist any effort to collect it 
by action at law, but offered to pay another sum in compromise. 
This offer being refused, the adjuster said that he would leave on 
the first boat for Memphis. He was thereupon interrogated by one 
of the counsel for plaintiffs as follows: ‘Mr. Boyd, in behalf of 
these companies you represent, you have had the books, and have 
gone through them. Do you require any further proofs of loss, or 
are you satistied with everything?” to which Boyd replied, “ We 
shall insist upon strict proof of loss under the terms of the policy.” 
Now, the positive denial of liability, and assertion of the agent that 
the policy was void because fireworks were kept, may have been a 
waiver of proof of loss, but we do not think that the forfeiture, if 
any had occurred, was waived by the reply of the agent quoted 
above. By the terms of the policy the assured agreed to furnish 
proof of loss, and agreed that the loss should not be payable until 
such proof was furnished. Unless proof of loss was waived, the 
assured had no right of action against the company until the same 
was furnished, and, in order to determine whether the company 
would waive such proof, or for some other reason, the attorney for 
appellee propounded the above question. What the agent said was 
in reply to this question, and, when taken in connection with his 
previous assertion that the policy was void, and that the company 
would resist its enforcement, meant, in our opinion, nothing more 
than that the company did not intend to waive proof of loss. In a 
recent case decided by the Court of Appeals of New York it was 
said that “the rule is now established that if in any negotiations or 
transactions with the assured after knowledge of the forfeiture, the 
company recognizes the continued validity of the policy, or does 
acts based thereon, or requires the insured to do some act or incur 
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some trouble or expense, the forfeiture is waived.” The court fur- 
ther said that “while the later decisions all hold that such waiver 
need not be based upon a technical estoppel, in all cases where this 
question is presented when there has been no express waiver, the 
fact is recognized that there exist the elements of an estoppel:” 
Armstrong vs. Insurance Co., 130 N. Y., 560. This seems to be a 
correct statement of the law upon this question: Insurance Co. vs. 
Gibson, 53 Ark., 494. Now, it will be noticed that the agent here 
made no demand or request that,the assured should furnish proof 
of loss. He said nothing from which the assured could infer that 
if such proof was furnished, the loss would be paid. It cannot be 
legitimately inferred from his reply, above quoted, that he intended 
to recognize the validity of the policy, for he had previously stated 
that the policy was void, nor was such reply calculated to mislead 
the assured in any way, and it cannot be taken as a waiver of the for- 
feiture, if any existed. We are, therefore, of the opinion that it was 
improper for the presiding judge to submit the question arising on 
this point to the jury, as he did in the third instruction given on the 
trial. While such an instruction might be properly given under a 
different state of facts, yet in this case there was no evidence upon 
which to base such an instruction, and it was calculated to mislead, 
and was prejudicial to appellants. 

But it is further contended by plaintiffs that there could have 
been no forfeiture of the policy on the ground that fireworks were 
kept, for the reason, as they contend, that the agent of the company 
who issued the policy knew at the time it was issued that fireworks 
were kept in stock by plaintiffs, and that the issuance of the policy 
under such circumstances was a waiver of the condition forbidding 
fireworks to be kept. We will proceed to consider the evidence 
bearing on that point, for, if the proof was conclusive that the agent 
of appellant knew at the time he issued the policy that fireworks 
were kept in the store of assured, it would be presumed that the 
condition forbidding the keeping of such fireworks was waived, and 
the error above noticed would be harmless. It is now too well 
settled to require discussion that the issuance of a policy of insur- 
ance with knowledge of facts which, by the terms of the policy, 
render it void, will be treated as a waiver of such ground of forfeit- 
ure: Insurance Co. vs. Brodie, 52 Ark., 11. And this is true even 
though the policy contains a stipulation that the conditions of the 
policy shall not be waived by any officer or agent of the company 
unless such waiver be indorsed upon the policy. It is a general 
rule of law that the parties to a written contract may afterwards 
change or alter such contract by a parol agreement to that effect, 
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and contracts with insurance companies furnish no exception to this 
rule: Phoenix Ins. Co. vs. Public Parks Amusement Co., 63 Ark., 
187; Insurance Co. vs. Earle, 33 Mich., 143; 2 Beach, Ins., § 787. 
The facts bearing on this point are as follows: The policy in ques- 
tion was issued by R. H. Crutcher & Co., a firm composed of R. H. 
Crutcher and one Friborg. This firm was the agent of the defend- 
ant company, and, in order to show that these agents knew at the 
time the policy was issued that fireworks were kept in the store, 
J. H. Flemming, one of the plaintiffs, was sworn as a witness. After 
stating that the policy was issued by Crutcher & Co., he was asked 
the following question: “ Please state whether, at the time they 
issued this policy of insurance, they had notice and knew the fact 
that you kept fireworks for sale and on hand in that store,” to which 
he replied: ‘This policy was issued on the 24th day of December, 
I believe, at a time when our stock of fireworks was very large, and 
on exhibition; and Mr. Friborg bought fireworks from me during 
that Christmas, and knew we had them for sale.” Now, no express 
waiver of the condition forbidding the keeping of fireworks is 
claimed, and, in order that a waiver of such condition may be im- 
plied from the issuance of the policy, it must be shown that it was 
issued with knowledge on the part of the agent that fireworks were 
kept, and the burden of proof to show this is on the plaintiffs. But 
the witness, in the answer above quoted, which was all the testi- 
mony on this point, does not show that the agent had such knowl- 
edge at the time the policy was issued. It does not necessarily fol- 
low from the fact that fireworks were on exhibition, or that one of 
the agents, after the policy was issued, purchased fireworks at the 
store, that the agent issuing the policy knew of the presence of 
such fireworks. The fact that one of the agents went to the store 
shortly after the policy was issued to purchase fireworks is a cir- 
cumstance tending to show that he knew that fireworks were kept 
there, but the witness does not say that this member of the firm issued 
the policy. The agent of the insurance company was a partnership 
and each member of the firm could act for the firm, and issue the 
policy. If, in the course of the negotiations for this policy, and be- 
fore it was issued, plaintiffs had notified either member of the firm 
that they kept fireworks in their store, this would have been notice 
to the company, and it would have been bound; but no such notice 
was given. The knowledge of the fireworks shown here was 
acquired by the agent, not while acting for the company or his 
firm, but casually while attending to his own affairs. To make this 
knowledge affect the company, it must be shown that the agent 
afterwards, with this information present in his mind, issued the 
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policy, or consented to its issuance, or did some act inthe course of 
his duties as agent recognizing the continuing validity of the policy: 
Distilled Spirits Case, 11 Wall., 356. But this was not shown, or at 
least it was not so conclusively shown as to justify us in saying as a 
matter of law that the knowledge of the agent was established. 
We cannot, therefore, say that the error heretofore noticed was 
harmless, for the jury may not bave found that the agent issuing 
the policy had notice of the fireworks, and may have based their 
verdict upon a belief that the forfeiture was waived by the state- 
ment of the adjuster that the company would insist upon strict 
proof of loss under the terms of the policy. 

Several other rulings of the court have been called to our atten- 
tion and considered, but, except as above stated, we do not discover 
that the court committed any material error. 

We agree with counsel for appellant that instruction No. 2 given 
by the presiding judge is slightly defective in form, and it is pos- 
sible that it might be misunderstood. We feel sure that, if the at- 
tention of the judge had been called to the defect, it would have 
been corrected. It does not appear that his attention was called to 
it, or that appellant, during the trial in the circuit court, objected 
to the instruction on that ground, and a general objection is not 
sufficient to raise such a question in this court. For the error indi- 
cated, the judgment is reversed, and a new trial ordered. 


SUPREME COURT OF GEORGIA. 


WILLIAMSON 
v8. 


ORIENT INS. CO.* 


1. Though a deed to realty purporting upon its face to have been made for the 
purpose of securing a debt, and reciting that it was executed under the 
provisions of section 1969 of the Code of 1882 (City Code, § 2771), did not 
fall strictly within the provisions of that section, for the reason that there 
was no bond to reconvey upon the payment of the debt, yet if such deed 
by its express terms conclusively manifested an intention on the part of 
the maker to pass title to the grantee, and contained no defeasance clause 
or other language authorizing it to be construed as a mortgage only, the 
mere reference in the deed to the section above mentioned, and the 
grantee’s failure to execute and deliver to the grantor a bond for titles, 
did not affect the efficiency or validity of the paper as an instrument 
passing title, but its effect was to pass title to the grantee. 


* Decision rendered, Aug. 7, 1897. Syllabus by the Court. 
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2. The precise question ruled upon in the preceding note was not really in- 
volved in the case of Birkle vs. Mortgage Co. (99 Ga., 524), because the 
instrument under construction in that case contained what this court 
treated as a defeasance clause, giving to the paper the character of a 
mortgage, and the instrument now passed upon contains no such clause. 
In so far, therefore, as any language used in that case purports or under- 
takes to deal with the identical question at present before the court, it is 
obiter, and consequently not binding as authority. 


3. There was no error in directing a verdict for the defendant, this being an 
action upon a policy of fire insurance containing a stipulation that the 
policy was to be void ‘‘ if the interest of the insured be other than uncon- 
ditional and sole ownership,” and it appearing that, before the policy was 
issued, the insured had executed a deed conveying to another the title to 
the building insured. 


McHenry, Nunnatty & Neen, for Plaintiff in Error. 

Fovcut & Foucut and Gtienn, Staton & Puriurrs, for Defendant in 
Error. 

Coss, J. 

Mrs. Williamson brought suit against the Orient Insurance Com- 
pany upon a policy of fire insurance. The policy contained a stipu- 
lation that it should be void “if the interest of the insured be other 
than unconditional and sole ownership.” The defendant pleaded 
that, prior to the issuance of the policy, the plaintiff had conveyed 
the property in fee simple, and that, at the date of the policy, she 
was not the owner, and that this fact was unknown to it at the time 
the policy was written, or it would never have been delivered. From 
the evidence it appeared that the policy was issued on November 2, 
1893, and that the conveyance by the plaintiff was dated August 1, 
1892. The instrument contained a recital that it was intended to 
operate as provided in section 1969 et seq. of the Code of 1882 in 
regard to sales of property to secure debts, and to pass title to the 
property described. In case of default in payment of interest or 
principal of the debt, or of insurance, premiums, or taxes, the 
grantee was authorized to sell the property at public sale, and make 
to the purchaser “good and sufficient titles in fee simple to the 
same, thereby divesting out of the said Janie R. Williamson all 
right and equity that she may have in and to the said property, and 
vesting the same in the purchaser or purchasers aforesaid;” the 
proceeds of such sale to be applied first to the payment of the debt 
and interest and expenses of sale, the remainder, if any, to be paid 
to the grantor. It appeared that there was no bond to reconvey the 
property on payment of the debt. The debt was paid on November 
13, 1894, and the paper was entered “Satisfied ” on the record on 
December 18, 1894. The court directed a verdict for the defend- 
ant, and this is assigned as error. : 

1. That a deed executed under the provisions of section 1969 et 
seq. of the Code of 1882 (Civ. Code, § 2771) passes title, of course 
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cannot be questioned, as the statute so declares. That a fee-simple 
deed in ordinary form given to secure a debt, even where a bond to 
reconvey is given concurrently with the execution of the deed, will 
also pass title, is equally clear: Oelrich vs. Railroad/Co. (73 Ga., 
389), and the cases cited. That an ordinary fee-simple deed made 
to secure a debt, and which contains nothing which could be con- 
strued into a clause of defeasance, passes title to the grantee, is well 
settled: Lackey vs. Bostwick, 54 Ga., 45; Phinizy vs. Clark, 62 Ga., 
623; Carter vs. Gunn, 64 Ga., 651; Groves vs. Williams, 69 Ga., 614. 
A failure to comply strictly with the provisions of section 1969 et. 
seq. of the Code of 1882 does not necessarily make a conveyance 
given to secure a debt a mortgage. The effect of such failure is to 
defeat the right of the creditor to pursue the special remedy given 
under those sections for the collection of his debt; that is, obtaining 
judgment, filing’ a deed of reconveyance, and causing the land to be 
levied on and sold as the property of the debtor: Griggs vs. Strip- 
pling, 59 Ga., 500; Braswell vs. Suber, 61 Ga., 398; Henry vs. Mc- 
Allister, 93 Ga., 667-672. The instrument under consideration in 
this case contained nothing which could be construed into a clause 
of defeasance. Construing it as a whole, and giving effect to all of 
its stipulations, the conclusion is inevitably reached that it was the 
intention of the grantor to pass the title to the grantee for the pur- 
pose of securing the payment of the debt. This intention will not 
be defeated although the deed contained a recital, which is not true, 
that it was executed under the provisions of section 1969 et seq. of 
the Code of 1882. The creditor, by a failure to comply strictly with 
the terms of this law, is simply deprived of the remedy provided by 
the statute, but he has not lost the title to the property which it was 
the intention of his debtor that he should have. He has all the or- 
dinary remedies that a title can give him. 

2. In the case of Pirkle vs. Mortgage Co. (99 Ga., 524), the con- 
trolling question was whether the instrument in controversy was a 
deed or a mortgage, and the effect of a failure to give a bond for 
title when a deed was taken to secure a debt was not involved in 
that case. The principle in that case, that the distinction between 
a deed to secure a debt and a mortgage grows out of the absence 
or presence, as the case may be, of a clause of defeasance, is sound, 
and cannot be questioned. Whether or not the clause which was 
held in that case to be a clause of defeasance was properly so held 
is not involved in this case; nor was the controlling question in the 
present case, as to the effect of a failure to give a bond for titles 
when a deed made to secure a debt purports to have been executed 
under section 1969 of the Code of 1882, involved in that case. In 
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so far, therefore, as any language was used in the Pirkle Case which 
purports or undertakes to deal with such question, it is obiter, and 
not binding as authority. - 

3. There was no error in directing a verdict for the defendant. 
The deed of the plaintiff which was outstanding at the date of the 
policy passed the title to the creditor, and the interest of the in- 
sured, therefore, not being an “ unconditional and sole ownership,” 
the policy by its terms was void: Insurance Co. vs. Williamson, 98 
Ga., 464; Insurance Co. vs. Asberry, 95 Ga., 792. Judgment affirmed. 


SUPREME COURT OF IOWA. 


RUTHVEN ET AL. 
v8. 


AMERICAN FIRE INS. CO.* 


The policy stipulated for immediate notice and proofs within 60 days, and 
that no provision should be waived except in writing. 


Held, That where the general manager was at once notified by the local agent 
and authorized a special agent to place the matter in the hands of an ad- 
juster of another company who informed the insured that the loss was 
total, and nothing further need be done, a finding that proofs of loss and 
the requirement of a written endorsement of waiver were both waived by 
the general manager who had authority to pass on proofs of loss. 


Letters of the agent are admissible to show the history of the negotiations 
regarding the loss or admissions as to their line of duty against their 
principal. 


R. W. Barcer, for Appeliant. 
B. E. Kerry and Sorger, Atten & Moruya, for Appellees. 


Rosrnson, J. 

The policy in suit was issued by the defendant, and insured the 
plaintiffs against loss or damage by fire, to the amount of $1,000 for 
the term of one year. The property insured was a double, frame 
icehouse, situate on the shore of Lost Island Lake, near Ruthven. 
On the 15th day of October, 1891, during the life of the policy, the 
icehouse was destroyed by fire. The loss not having been paid, 
this action was commenced in May, 1892. A trial was had in No- 
vember of that year, which resulted in a verdict and judgment for 
the plaintiffs. An appeal was taken to this court, and the judgment 
of the district court was reversed. See 92 Iowa, 316. After the 


* Decision rendered, May 29, 1897. 
VoL. XXVII.—38. 
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cause was remanded to that court for further proceedings, amend - 
ments to the petition were filed, another trial was had during which 
evidence not submitted at the first trial was introduced, and a ver- 
dict for the amount of the policy, with interest, was returned. The 
judgment was for the amount fixed by the verdict. 

The policy required the assured, in case of loss, to give immedi- 
ate notice of the loss, and make proof of it within 60 days after the 
fire. Section 3 of chapter 211 of the Acts of the 18th General As- 
sembly requires the assured, in order to maintain an action on his 
policy, to prove that he gave the insurer notice in writing of the 
loss, accompanied by an affidavit stating the facts as to how the loss 
occurred, and that the notice be given within 60 days from the time 
the loss occurred. It is admitted that the notice and proof of loss 
required by the policy and by the statute were not given until after 
the expiration of the time stated. It is insisted by the appellees, 
however, that notice and proof were waived by the defendant. The 
policy contains the following provision :— 

This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, or conditions as 
may be indorsed hereon or added hereto, and no officer, agent, or other repre- 
sentative of this company shall have power to waive any provision or condi- 
tion of this policy, except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added hereto, and, as to such pro- 
visions and conditions, no officer, agent, or representative shall have such 
power, or be deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto, nor 
shall any privilege or permission affecting the insurance under this policy 
exist or be cluimed by the insured unless so written or attached. 

The question of chief importance which we are required to de- 
termine is whether the jury was authorized to find that the require- 
ments of the statute and policy with respect to the notice and proof 
were waived. It is well settled that such requirements may be 
waived by the insurer through its authorized agents: O’Leary vs. 
Insurance Co. (Iowa); Harris vs. Insurance Co., 85 Iowa, 239; Green 
vs. Insurance Co., 84 Iowa, 135; Hollis vs. Insurance Co., 65 Iowa, 
458; Viele vs. Insurance Co., 26 Iowa, 54. “ Any condition of a con- 
tract of insurance may be waived by the insurance company:” King 
vs. Insurance Co., 72 Iowa, 315. 

It is said, however, that, under the provisions of the policy which 
we have set out, a waiver, to be effectual, must be indorsed upon 
the policy by an agent who has the authority to do so, and that, as 
& waiver was not so indorsed in this case, none can be shown. We 
held on the former appeal that the provision was valid, and that the 
evidence then submitted did not show that certain agents named 
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had authority to waive it, but that we were not to be understood as 
holding that the defendant could not, through its general agents, 
waive the provision. We also said that it was a limitation upon the 
power of the defendant’s local, special, and adjusting agents; but 
what we said upon that point was made to depend upon the evi- 
dence then before us. The evidence submitted on the last trial is 
radically different in important particulars. It tends to show, and 
authorized the jury to find, that the powers of the agents of the de- 
fendant were substantially as follows: C. E. Bliven was the general 
manager of the Western department of the defendant, and at the 
time of the loss had been such manager for about six years. His 
department included the Western States in which the defendant 
was doing business. He had power to appoint agents of the defend- 
ant within his department, and prescribe their duties. All proofs 
of loss were submitted to him, all payments were made by him or 
under his direction, and his action in regard to losses was final, 
unless modified or reversed by the courts. He employed, as special 
agent for the States of Iowa, Nebraska, and Wyoming, C. W. Miller, 
and gave him the authority which he exercised. That included the 
appointment and supervision of agents within his territory, the col- 
lection of balances, the inspection of business, and the examivation 
and inspection of losses. Bliven did not investigate losses person- 
ally, and those which occurred in Miller's territory were referred to 
Miller for investigation and report. Although Bliven had the right 
to disapprove his reports, he never did so, and Miller was in fact 
the adjuster of the defendant for Iowa and the other States in which 
he acted. 

It appears that, when the loss occurred, Ingersoll, Howell & Co., 
local agents of the defendant at Des Moines, were at once informed 
of it, and reported it to Manager Bliven. Two days after the loss 
occurred, on the 17th day of October, 1891, he instructed Miller, at 
Des Moines, as follows:— 

Please give attention to the loss at agency, Des Moines, Iowa. Assured, 
Ruthven Brothers; policy, 3,505; amount, $1,000; property, icehouse; fire, 
October, 1891; loss, $1,000 ; remarks, please adjust. 

Very truly yours, C. E. Bliven. 

Miller arranged with an agent of the Dubuque Fire and Marine 
Ins. Co. to attend to the matter, and on the 19th wrote Bliven as 
follows :— 

I have made arrangements to go to Grand Island, Neb., to-night, and have 
asked Mr. Wernimont, special agent Dubuque Fire & Marine, who is on the 
loss with us, to look after our loss. The expense will be less than if I went. 


* * * Hoping that my action in this matter will be satisfactory to you. 
Very respectfully yours, - C. W. Miller, Special Agent. 
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On the 20th Bliven wrote Miller as follows:— 


Yours of * * * 19th at hand. Des Moines, 3,505. Note you have 
turned the adjustment of the loss over to Sp. Agt. of the Dubuque, and your 
action is approved. Yours truly, C. E. Bliven, Gen. Mgr. 


Wernimont visited the place of the loss, and on the 24th wrote to 
Miller from Ruthven as follows:— 


Have been here two days, and after a careful investigation of the Ruthven 
3ros’.ice house have the following to report: Buildings were erected during 
the month of February, 1890, * * * were well constructed, and for per- 
manent purposes. Fire originated in Des Moines Ice Company’s building, 
which was started by Mr. Teachout of your city, who is connected with said 
company. To avoid the expense of removing several loads of straw from the 
building, he started a fire in the interior thereof to burn the same. In some 
manner the flames spread, consuming the building, and then spread to the 
building covered by our policies, which stood some thirteen feet distant. As 
we believe that there is no question but what Ruthven Bros. can recover 
damages from Mr. Teachout, as he is certainly liable for loss of said property 
through his carelessness, and that Ruthven Bros. can recover their insurance 
only after it is shown they cannot recover from the parties responsible for 
their loss, we want to take a little time to consider matters before we pro- 
ceed any further. The loss is total. Iinclose diagrams and estimates from 
Ruthven and Emmetsburg parties. Have not made up proof of loss, and will 
not for the present, as I am trying to get a settlement with tlie firm, with un- 
derstanding that they will try and recover damages first. We will advise you 
as soon as we proceed further, and will try and get matters in shape inside of 
the sixty days allowed. 

October 26th Miller forwarded that report to Bliven, and in his 
letter transmitting it stated :— 

Mr. Teachout is a resident of this city, and perfectly responsible. What is 
your opinion in regard to his liability for the loss? The loss is more than 
total. The lumber and hardware in the building cost $3,350.21, with $2,000 
insurance. 

On the 26th Bliven responded as follows :— 


I have read the letter of the special agent, herewith returned for your files, 
with much interest. There is no doubt of the liability of the party who set 
the building on fire, and have no doubt our claimants could recover of him. 
Whether they may elect to recover from us first, and subrogate us to the 
amount of their claims against the party causing their fire, or recover from 
him, is a doubtful question. Let the matter drift until we are obliged to 
take action. 


On the 26th day of December, 1891, Miller wrote to Bliven:— 


This is an honest loss, so far as the assured is concerned; but assured has 
failed to make proofs within the time stated in his policy, and within the 
time given him under our law; but I don’t presume you would want to take 
advantage of this point in a perfectly honest loss; but I think we should 
make assured commence suit against the Des Moines Ice Company, and, if he 
fails to collect from them, we could then pay his claim against us. 


On the 28th Bliven wrote to Miller as follows:— 
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* * * No claim for loss has yet been made. Not knowing what action 
the special agent for the other company interested took, and as he was prac- 
tically acting for us, I cannot say whether the so-called P. L. required by the 
policy was waived. As the matter is in his hands, we, perhaps, had better 
wait his action and advice. : 

Other letters passed between Bliven and Miller in regard to the 
loss, and there was correspondence in regard to it between the 
plaintiffs and their representatives on one side and Bliven on the 
other. The testimony of Bliven and Miller was also used on the trial. 

From the evidence submitted the jury were fully authorized to 
find, not only that Miller was the adjuster for the defendant in this 
State, but also that Wernimont was, for the purposes of the loss in 
question, the authorized adjuster of the defendant, and his acts and 
statements, so far as they were authorized, were the acts and state- 
ments of the defendant. He visited Ruthven, as already stated; 
told the plaintiffs that he was authorized to adjust the loss for both 
his own company and the defendant; went out to the place where 
the icehouse had stood; inspected bills of the plaintiffs for the con- 
struction of the house; obtained prices at the hardware stores and 
lumber yards, and made an estimate of the cost of the building; 
selected appraisers, who signed an appraisement; and made a 
thorough investigation in regard to the circumstances and extent of 
the loss. After he had done that, he stated to the plaintiffs that 
the loss was total and exceeded the insurance; that it was not neces- 
sary for them to make proofs of the loss, or to do anything further 
in the matter; and that he would report the facts to the companies, 
and that the policies would be paid. He had blanks for formal 
proofs of loss, but stated that it was not necessary that they be ex- 
ecuted. The plaintiffs relied upon the statements made to them by 
Wernimont, and did not make formal proof of loss until after the 
expiration of 60 days from the date of the fire. The defendant did 
not ask for further proof. After the expiration of the 60 days 
Miller visited Ruthven, but did not intimate in any manner that the 
loss was not an honest one. In fact, it is not now, and never has been, 
disputed that the plaintiffs were entitled to recover the amount of 
their policy, had the required notice and proofs been given within 
the time fixed by the statute and the policy. It is true that at one 
time the suggestion was made that the plaintiffs should first seek to 
recover the amount of their loss from the party responsible for the 
fire; but Bliven, in a letter written in January, 1892, states that 
he does not think that they could be compelled to do it, but pro- 
posed to use the failure to give timely notice and proof as a means 
of forcing a compromise. The admitted facts are that the defend- 
ant is endeavoring to defeat the collection of an honest loss, about 
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which there has never been any question, on the ground that formal 
notice and proof, which it did not need or desire for any purpose, 
of facts of which it was fully advised, which it had carefully inves- 
tigated, and concerning which it was fully satisfied within a week 
after the loss occurred, were not furnished within 60 days of that 
time; and to that statement should be added the fact that its adjuster 
had induced the plaintiffs not to furnish the notice and proof by 
telling them that they were not required. 

A written contract, not required to be in writing, may usually 
be changed by parol, although it contain a provision to the effect 
that it can be changed only in writing. Persons competent to 
make such an agreement may, as a rule, abrogate it by a subse- 
quent one entered into in any manner authorized by law: Insur- 
ance Co. vs. McCrea, 8 Lea, 513. It is the law in some States that 
an instrument under seal cannot be changed by a subsequent parol 
agreement; but it is the general rule that contracts not under seal, 
and not required by law to be in writing, may be so changed. The 
reason for this is that a written agreement not under seal is not of 
a higher degree than a verbal one: Morrison vs. Insurance Co., 69 
Tex., 353; Taylor vs. Railroad Co., 99 N. C., 185. The use of pri- 
vate seals in written contracts, except the seals of corporations, is 
abolished in this State: Code, § 45, subd. 20; id., § 2112. And the 
general rule in regard to instruments not under seal applies to the 
policy in suit. The defendant is a corporation, and can act only by 
its agents. It can become a party to a contract only through their 
instrumentality. The provision in question was inserted in the pol- 
icy through their procurement, and it could have been changed, 
with the concurrence of the assured, by any duly-authorized agent. 
It was said in Lamberton vs. Insurance Co. (39 Minn., 129), that “a 
contracting party cannot so tie his own hands, so restrict his own 
legal capacity for future action, that he has not the power, even 
with the assent of the other party, to bind or obligate himself, by 
his further action or agreement, contrary to the terms of the writ- 
ten contract.” In Farnum vs. Insurance Co. (83 Cal., 246), it was 
said: “It is also well settled that an insurance company cannot so 
limit its capacity to contract, by general stipulations against waiver 
of conditions or that its contracts or waivers must be in writing, 
that it cannot by its agents make an oral contract or an oral waiver 
not forbidden by the statute of frauds.” The rule thus stated finds 
support in the following cases: Robinson vs. Berkey (Iowa); Peter- 
son vs. Machine Co. (Iowa); Osborne vs. Backer, 81 Iowa, 378; 
Renier vs. Insurance Co., 74 Wis., 89; Dick vs. Insurance Co. (Wis. ) ; 
Insurance Co. vs. Earle, 33 Mich., 143; Berry vs. Insurance Co., 132 
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N. Y., 49; Insurance Co. vs. Bowdre, 67 Miss., 620. In Farnum vs. 
Insurance Co., supra, it was also said that “whether or not any 
particular agent has the general power of the company to make an 
oral contract or an oral waiver of a condition, notwithstanding the 
provision in the policy requiring a writing, is a question of fact.” 
In Berry vs. Insurance Co., supra, it was said of general agents, who 
issued the policy there in question, and who had authority to make 
contracts without reference to the home office, that their power to 
waive conditions in the policy was co-existent with that of the com- 
pany itself. There is no doubt that a party to a contract may waive 
a stipulation or condition made in his favor. The provisions in 
question in this case, and the requirement that notice and proofs of 
loss shall be furnished within the time fixed by the policy, are for the 
benefit of the defendant, and could have been waived by it: Insur- 
ance Co. vs. Norton, 96 U. S., 234. 

It is the general rule that an agent has power to bind his princi- 
pal by doing whatever is necessary and proper in the discharge of 
the duties of his agency, and that frequently includes the right to 
waive provisions of a contract: Machine Co. vs. Brower, 88 Iowa, 
613; Warder vs. Robertson, 75 Iowa, 585; Pitsinowsky vs. Beards- 
ley, 37 Iowa, 14. That rule has been applied frequently to agents 
of insurance companies empowered to adjust losses. This court 
held, in Stevens vs. Insurance Co. (69 Iowa, 662), of an agent who 
was authorized to adjust a loss, and to do whatever might be neces- 
sary in its adjustment, that he had the power to determine whether 
a written notice of loss required by the policy should be given, and 
to waive a provision of the policy that the company should not be 
bound by the acts or declarations of its agents not contained in the 
policy. It was also said that “the authority to waive that provi- 
sicn is necessarily included in the power conferred upon him with 
reference to the adjustment of the loss.” See, also, Brown vs. In- 
surance Co., 74 Iowa, 431. In Searle vs. Insurance Co. (152 Mass., 
263), it was said of an agent, that if he could be considered the 
general agent of the company, authorized to represent it in settling 
the loss there in question, “he would have had, as a necessary in- 
cident, the power to dispense with those stipulations for the benefit 
of the company which had reference to the mode of ascertaining 
the liability and limiting the right of action,’—citing Little vs. In- 
surance Co., 123 Mass., 388. See, also, Insurance Co. vs. Dowdall, 
159 Ill., 179; Berry vs. Insurance Co., supra; Insurance Co. vs. Hay- 
den, 90 Ky., 46; Rokes vs. Insurance Co., 51 Md., 512; 1 Beach, Ins., 
§ 566. There can be no doubt that Bliven was authorized to waive 
the requirements of the policy and the statute in regard to the 
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notice and proofs of loss, and he could appoint agents, and confer 
upon them the power to do the same. In the adjustment of all 
losses in his department he stood for and fully represented the de- 
fendant, and had the right to waive any requirements in regard to 
proofs of loss which it could have waived. He had the right to in- 
dorse on the policy a waiver of such requirements, and he also had 
the power to waive such indorsement: O’Leary vs. Insurance Co. 
(Iowa). The case of O’Leary vs. Insurance Co. (Iowa), involved the 
right of the secretary and general agent of an insurance company 
to consent to additional insurance without indorsing the consent 
on the policy. That its terms required such consent to be so in- 
dorsed, and provided that no agent of the company had any author- 
ity to waive any of its conditions. We held that the secretary of 
the company was an agent of the company, within the meaning of 
its policy, and that a waiver of the provision requiring the indorse- 
ment upon it of the consent for additional insurance was not estab- 
lished. Our conclusion was, in substance, that the mere fact that 
the officer in question was the secretary and a general agent of the 
company did not show that he had the right to waive the condition 
of the policy specified, and that, if he possessed that right, itshould , 
have been proven, in order that what he did should be given the 
effect of a waiver. We did not say that the condition could not be 
waived by an agent. The policy considered in the case of Kirkman 
vs. Insurance Co. (90 Iowa, 457), provided that no officer, agent, or 
employe of the insurance company, excepting the secretary, should 
waive any of the conditions of the policy, and that he could do so 
only in writing. We held the provision valid, but refrained from 
determining whether it would have prevented a waiver by the presi- 
dent of the company. Some claim was made that an agent known 
as an “adjuster of losses” waived proofs of loss, but that policy 
differed from the one in suit, in that it designated the officer by 
whom a waiver could be made, and if that power could have been 
delegated it did not appear that the agent had been authorized to 
exercise it. The policy considered in Zimmerman vs. Insurance Co. 
(77 Iowa, 686), provided that changes could be made or privileges 
granted only by managers of the company in Chicago, and that pro- 
vision was held valid. The case of Taylor vs. Insurance Co. (Iowa) 
involved a question of waiver based upon the knowledge of the local 
recording agent, through whom the company acted in making the 
contract of insurance. The policy contained provisions similar to 
that in controversy. After the policy was issued, concurrent insur- 
ance in anotber company was obtained without the indorsement of 
written consent. We held that notice to the local agent, after the 





1898.]} Ttuthven et al. vs. American Fire Ins. Co. 601 


policy was issued and his duties with respect to it were at an end, 
did not affect the company, and that he did not have authority to 
waive the conditions of the policy. We said that the condition was 
valid, but its application in a case like this was not considered, nor 
did we determine that it could be waived only in writing. 

There is a difference between the effect of a provision which for- 
bids a change or waiver by any officer or agent of an insurance 
company and one which provides that a change or waiver can only 
be made by a designated officer or agent. We are not to be under- 
stood as holding that, if a policy provides that a waiver may be 
made only by an officer or agent designated, it can be made by 
none other, for it may happen that the power conferred upon an 
agent not so designated necessarily includes the power of waiver, 
and that is especially true of an agent who is authorized to adjust 
losses. If he investigates a loss, and agrees with the assured as to 
its amount, the rights of the parties are thereby determined, and 
further proof would be wholly useless and without effect. In this 
case Bliven directed Miller to “adjust” the loss in question. Miller 
could not give the matter his personal attention, and turned it over 
to Wernimont. His action in so doing was expressly approved by 
Bliven. To adjust an unliquidated claim is “to determine what is 
due; to settle; to ascertain:” 1 Am. & Eng. Enc. Law (2d Ed.), 641. 
Or, as defined in Webst. Dict., it is “to settle or bring to a satisfac- 
tory state, so that parties are agreed in the result.” See, also, 1 
Bouv. Law Dict. The definitions thus given are applicable to losses 
arising under policies of insurance. When they are adjusted, they 
are ascertained and determined. Therefore the direction to Werni- 
mont to adjust the loss included the power to waive formal proofs. 
The defendant must be charged with the knowledge which he ac- 
quired while acting for it. He knew that the loss was honest and 
total. He knew that the plaintiffs were ready to make the required 
proofs, and that they failed to do so in consequence of his repre- 
sentations that he had all the proofs which the defendant required. 
He had all the proofs which he asked for, and forwarded them to 
the defendant. With constructive, if not actual, knowledge of all 
these facts, the defendant did not inform the plaintiffs that formal 
proofs were not waived, nor demand them. We think the jury was 
fully authorized to find that they were waived by Bliven, and that he 
also waived the written indorsement required by the terms of the 
policy. 

2. What we have said disposes of the controlling questions in the 
case. The defendant complains that certain letters were introduced 
in evidence, especially 3ome which were written by its agents more 
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than 60 days after the loss occurred. We think that they were 
properly received, as showing the history of the negotiations be- 
tween the parties, or as containing statements in the nature of ad- 
missions or declarations of fact, made by agents in the line of their 
duty, which were competent evidence against their principal: Bart- 
lett vs. Insurance Co., 77 Iowa, 156. Letters which did not fall 
within these classes were clearly without prejudice. Objections are 
made to portions of the charge to the jury. It may be that they 
were faulty in some respects, but, if so, the defects were unimpor- 
tant. Complaint is made of certain special findings. They are not 
in conflict with the general verdict, and do not show that it was the 
result of an erroneous finding of fact; hence we need not determine 
whether they are supported by the evidence. We have given this 
case much careful study, but do not find that the district court com- 
mitted any error prejudicial to the defendant. The verdict is fully 
sustained by the evidence, and the judgment is affirmed. 


SUPREME COURT OF WISCONSIN. 


THURSTON 
v8. 
BURNETT & BEAVERDAM FARMERS’ MUT. FIRE INS. CO.* 


Under the rule that where the language of a contract is plain and unam- 
biguous, and where words or terms in a contract may be reasonably 
construed in either of two ways but extrinsic evidence is not resorted to 
for the purpose of aiding in the construction, the proper construction of 
the contract is for the court. ‘The proper construction of language in an 
insurance policy, to the effect that ‘fires caused by the use of steam en- 
gines on the premises insured, other than threshing machine engines using 
coal for fuel with sufficient wood to kindle or start the fire,” was a ques- 
tion solely for the court. 

Such clause prohibited the use of wood, except to efficiently start combustion 
in the coal; the use of wood thereafter was within the excepted risk; 
and when wood was so used, up to a short time before the fire occurred, 
such fire was not caused by an engine “using coal for fuel with sufficient 
wood to kindle or start the fire,’’ because coal was the last fuel put into 
the fire-box before the fire occurred. 

The evidence being to the effect that wood was used to make power for a 
considerable length of time, and then coal was put into the furnace as 
needed, and as a helper, for about fifteen minutes, which*disappeared be- 
fore the fire occurred, such tire was clearly within the excepted risk, and 
there was no question on the subject to be left to the jury. 


Statement of facts by Marswatt, J. 
Action to recover on two policies of fireinsurance. The property 
destroyed was grain in stacks. The tire was started by sparks from 


* Decision rendered, Feb. 8, 1898. Syllabus by the Judge. 
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a threshing machine engine in operation on the premises. A by-law 
formed a part of each contract of insurance, which was as follows: 
“This company will not hold itself liable for loss caused by the use 
of steam engines on the premises, except steam threshing engines 
using coal as fuel, with sufficient wood to kindle or start the fire.” 
The principal disputed question on the pleadings and evidence was 
whether the fire occurred through a cause not covered by the con- 
tracts of insurance, by reason of the by-law referred to. A special 
verdict was ordered, containing questions covering the subject in dis- 
pute, such questions being as follows: “(1) What was being used 
for fuel in the engine when the stacks of wheat were destroyed ? 
(2) Was more wood used in the engine than was sufficient to kindle 
or start the fire in the engine? (3) At the time of the fire, was 
wood being used to produce power to run the engine?” The court 
instructed the jury, among other things, that there is not any great 
conflict in the evidence. ‘The question is, do you find for the plain- 
tiff or the defendant? If the plaintiff was using, at the time the fire 
occurred, wood, for the purpose of producing power to do the thresh- 
ing, he cannot recover. If he was only using wood for the purpose 
of kindling or starting the fire, if it had got down, he can recover.” 
In respect to the second question the court said: “ You are to deter- 
mine from the language what was intended,—what is the fair, rea- 
sonable, ordinary meaning of the language used? You are to say 
as to what it means,—the ordinary signification among men. What 
does it mean to kindle or start a fire?” In regard to the first ques- 
tion the court said it was the only vital question in the case: “ What 
was being used when the stacks of wheat were destroyed,—wood, 
coal, or both? That second question presents the subject more de- 
cidedly; and the next question throws some light on the dispute.” 
The court later said, ‘The meaning of the first question is, what was 
in the fire-box at the time the fire occurred ?” and, generally, said 
that the three questions were practically the same. ‘“ Were they 
using wood to kindle or start up the fire, or to produce power?” 
That the jury should first determine in their minds, as if there was 
no special verdict, whether the machine, under the evidence, was 
being run in accordance with that provision of the policy, or in vio- 
lation of it. And further said, “ When you get the question settled, 
reduce your answers to writing, to the questions, so they will con- 
form to the real spirit of the contract.” All the questions, and 
those upon which the right to recover depended, were answered in 
favor of the plaintiff. Numerous exceptions were filed to the charge, 
and there was a motion to set aside the verdict as contrary to the 
evidence and to grant a new trial, made, denied, and the ruling duly 





604 Supreme Court of Wisconsin. [July, 


excepted to. Judgment was rendered in plaintiff's favor, from 
which this appeal was taken. 


Sawyer & Sawyer, for Appellant. 
Martone & Bacunuser, for Respondent. 


Marsnatt, J. (after stating the facts.) 

Fires caused by the use of steam engines on the premises insured 
by the defendant, other than threshing machine engines using coal 
as fuel, with sufficient wood to kindle or start the fire, were excepted 
out of and not covered by the contracts of insurance. Such excepted 
fires cannot be included by judicial construction or by the verdict 
of a jury, without reading into the contract language the parties 
clearly did not put there. Neither courts nor juries are permitted 
to do that. The meaning of the term “ coal as fuel, with sufficient 
wood to kindle or start the fire,” was the important question on the 
trial: such meaning appears to be plain and unambiguous; no ex- 
trinsic evidence was admissible to explain it, nor was any such evi- 
dence received or offered. The case comes clearly within the rule, 
that where language is plain and unambiguous, the apparent im- 
port of the words must govern, and the rule that where there is no 
uncertainty as to the meaning of the words used in the contract and 
where such uncertainty exists, but there is no extrinsic evidence or 
circumstance bearing on the subject to be considered in determining 
the meaning attributed to them by the parties when the contract 
was made, the proper interpretation of the words and construction 
of the contract are solely for the court: Ganson vs. Madigan, 15 
Wis., 144; Murphey vs. Weil, 92 Wis., 467. Therefore the trial court 
erred in leaving the construction of the contract to the jury. 

As indicated, no difficulty is perceived in determining the mean- 
ing of the term in question, when it is kept in mind that plain lan- 
guage, used in such connection as to leave no room to say, reason- 
ably, that the parties might have intended either of two meanings, 
the apparent import of the words as generally understood must 
govern: Story, Cont., § 780; Logging Co. vs. Wheelihan, 94 Wis., 96. 
In such cases, the rule that all ambiguities, obscurities and uncer- 
tainties in a policy of fire insurance, are to be resolved most 
favorably to the assured, has no application whatever. 

The words “ coal for fuel, with sufficient wood to kindle or start 
the fire ” meant that wood was permitted to be used, only with coal, 
and for the one purpose of igniting the coal by aid of the more com- 
bustible quality of the wood, and that when the coal was once sufti- 
eiently ignited the use of wood was no longer allowed. The clause 
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did not permit the use of wood exclusively for a considerable 
period of time to produce power, or at all for that purpose, and 
if wood was nevertheless used to produce power, either alone or 
with coal, for two or three hours or for half an hour, and then 
only coal was fed into the fire-box for fifteen or twenty minutes, 
the latter circumstance did not render the engine, one using coal 
for fuel, with sufficient wood to kindle or start the fire, within 
the meaning of the policy. Such a construction would do violence 
to the language used by the parties. It would not be construc- 
tion at all, but the making of a contract not contemplated by the 
parties at the outset. If, after sufficient wood was used to kindle 
or start the fire, wood was used to operate the engine, in whole 
or in part, even though coal was the last fueled into the fire-box 
before the loss occurred, the engine was manifestly not one using 
coal for fuel, with sufficient wood to kindle or start the fire, but was 
an engine using wood and coal for fuel to produce power. 

With the foregoing construction of the contract of insurance, we 
turn to the consideration of the-exception to the ruling of the trial 
court, refusing to set aside the verdict and grant a new trial. 

The evidence is practically undisputed that in the forenoon, and 
for a short time after the noon hour, the engine was operated by the 
use of wood exclusively as fuel. It was then moved to the place 
where the fire occurred, by the use of wood as fuel. During the 
day, up to the time of the fire, the engine stack was guarded by a 
screen on account of the use of wood for fuel. The machine was 
started and run at the setting where the fire occurred, for half an 
hour, with wood for fuel, exclusively. A man was then sent for coal 
to the coal wagon, which had not been moved up from a previous 
setting. He brought one lump. Part of that was used before the 
fire occurred, which happened from 15 to 20 minutes thereafter. 
The engineer testified that he sent for the coal because he thought 
it would be a helper; that he could keep up steam with wood, but 
thought that it was nice to have a little coal as there was plenty of 
it; that there was always some wood in the fireplace. There was 
much other evidence, but none to materially vary the foregoing. 
True, the engineer said that when he got the fire fit to burn coal he 
burned coal exclusively, but it is undisputed that he kept up steam 
with wood 30 minutes, or thereabout, before any coal at all was 
used; in fact, that he had been using wood exclusively during the 
whole day,'up to the time that the one lump was brought to him 
about 15 minutes before the fire occurred; that the coal wagon was 
left back at another setting; that the only fuel at the scene of 
operations for use, except that carried on the engine, none of which 
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was used, was a pile of wood; and that there was some wood in the 
fire-box all the time down to the instant the fire occurred. 

In the light of the foregoing, and the correct construction of the 
contract of insurance, argument is unnecessary to show that the 
finding of the jury, that no more wood was used with the coal than 
was sufficient to kindle of start the fire, was contrary to the undis- 
puted evidence. The fire was started in the engine before it was 
moved to the setting; power was produced by the use of wood 
exclusively in moving the engine and in operating it till a few 
moments before the fire occurred, and coal was then used, broken 
off of the one lump, as a helper. Plaintiff failed to establish any 
liability on the policies. When the evidence was closed there was 
no question, really, for submission to the jury. The inferences from 
the evidence, that more wood was used than was necessary to kindle 
or start the fire, were all one way. 

The judgment of the circuit court is reversed, and the cause 
remanded for a new trial. 


COURT OF APPEALS OF NEW YORK. 


OTIS CORBETT, Respondent, 
v8. 
SPRING GARDEN INS. CO., Appellant.* 


The policy was on a leasehold interest, and stipulated that it should be liable 
in case of such destruction from fire that the lease was by its terms, and 
in fact canceled. ‘The lease provided that in case of partial damage the 
building should be repaired; if the damage were so extensive that the 
building became untenantable rent should cease until it was repaired, 
but in case of total destruction of the premises, the lease should cease. 
The building was gutted by fire, but the walls were left standing, and 
while it was worth about $90,000 before the fire it was repaired for 
about $30,000. 

Held, That there was not a total destruction within the lease which rendered 
the policy liable. 


Micuaet H. Carpozo, for Appellant. 
Francis Dwicut Dow ey, for Respondent. 
O’Brien, J. 
The defendant insured the plaintiff's leasehold interest in a build- 
ing in the city of New York in the sum of $2,500 for three years 
against total destruction of the building by fire. The premium 
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charged was $18.75. The plaintiff's right to recover depended 
upon the fact alleged that the building was totally destroyed within 
the meaning of the policy. The following is the condition of the 
policy which described and limited the defendant’s liability in case 
of fire:— 

It is a condition of this insurance that in case of such destruction by fire of 
the above-named premises that the lease held by the assured shall be by its 


terms, and in fact, canceled, this company shall be liable to pay an amount 
not exceeding the sum hereby insured. 


This condition limits the plaintiff's right of action to a case where 
the lease becomes canceled by its own terms in consequence of the 
destruction of the building by fire. In order to see when and 
under what circumstances the plaintiff's estate terminated, we must 
have recourse to the lease of the premises between himself and his 
landlord. It contains the following stipulation:— 

And it is further agreed between the parties to these presents, that in case 
the building or buildings erected on these premises hereby leased shall be 
partially damaged by fire, the same shall be repaired as speedily as possible 
at the expense of the party of the first part; that in case the damages shall 
be so extensive as to render the building untenantable, the rent shall cease 
until such time as the building shall be put in complete repair, but in case 
of the total destruction of the premises by fire or otherwise, the rent shall be 
paid up to the time of such destruction, and then and from thenceforth this 
lease shall cease and come to an end; provided, however, that such damage 
and destruction be not caused by the carelessness, negligence or improper 
conduct of the parties of the second part, their agents or servants. 


The lease contemplates and provides for three contingencies 
which might occur during the term: (1) Partial damage by fire; 
(2) such extensive damage as to render the building untenantable, 
and (3) the total destruction of the premises by fire. In the latter 
case only does the estate of the tenant, which was the subject of 
the insurance, come to an end. 

Hence, the learned counsel for the plaintiff is obliged to concede 
that there can be no recovery on the policy in this case, unless the 
building was in fact totally destroyed within the meaning of the 
policy. The learned trial judge submitted that question to the jury 
as one of fact, and a verdict was found for the plaintiff. 

The only question in the case necessary for us to consider is 
whether this finding is sustained by any evidence, or, rather, 
whether there was any evidence given which warranted the sub- 
mission of the question to the jury as one of fact. 

The building was six stories high in front and five in the rear, 
with an iron front, the side and rear walls being of brick. It was 
about seventy-two feet wide and ninety feet deep. It was practi- 
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cally an entirely open building inside, used for warerooms and up- 
holstery and furnishing department. 

The lease was dated February 8, 1888, and ran to the plaintiff for 
ten years, the annual rental being fixed at $8,867.30. The fire oc- 
curred on the 23d of November, 1892. The plaintiff had a stock of 
furniture in the building at the time, which was insured for $73,500. 
There is no substantial dispute in the evidence with respect to the 
condition in which the building was left by the fire. The roof was 
burned off and the interior destroyed; woodwork, sashes and glass 
were gone; the iron front was considerably damaged, but the 
foundation and the four walls remained substantially intact. It was 
shown that the sound value of the building before the fire was 
about $90,000; that the expense of repairing the building, putting 
it in at least as good condition as it was before the fire, was about 
$32,000, and the estimate of mechanics who offered to repair the 
building was considerably less than the latter sum. The inside of 
the building was to be rebuilt. There were some holes in the rear 
wall, and the brick in some places was somewhat damaged. In 
order to make the repairs, a few courses of brick had to be taken 
from the top of the rear wall, probably about fifteen or sixteen 
inches. A new cornice was put on, and some of the arches over the 
windows had to be repaired. 

Without going into minute details, it may be stated that the 
owner put this building in substantially as good condition as it was 
before the fire for the sum of $31,905. This included plumbing, 
gasfitting, heating, two elevators, ironwork for the front, plastering, 
repairing the brickwork, removing rubbish, and taking down such 
parts of the walls as had been injured. A building worth $90,000 
before the fire was thus restored for something more than one-third 
of that amount. 

The question is whether, upon this state of facts, the jury could 
have made a finding that the building was totally destroyed. We 
think that, under the circumstances, the case should not have been 
submitted to the jury, but that the court should have held, as a 
matter of law, that there was not a total destruction of the building 
by fire within the true intent and meaning of the policy. A total 
destruction, within the meaning of the policy, must mean the com- 
plete destruction of the insured property by fire, so that nothing of 
value remains of it as distinguished from a partial loss, where the 
property is damaged but not entirely destroyed. This does not 
mean that the materials of which the building was composed were 
all utterly destroyed or obliterated, but that the building, though 
some part of it may be left standing, has lost its character as a 
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building, and, instead thereof, has become a broken mass, or so far 
in that condition that it cannot properly any longer be designated 
as a building. When that bas occurred, then there is a total de- 
struction or loss. A total loss does not mean an absolute extinc- 
tion. It is not necessary that all the parts and material composing 
the building are absolutely and physically destroyed, but the in- 
quiry always is whether, after the fire, the thing insured still exists 
as a building: Wood on Fire Insurance, § 107; May on Insurance, 
vol. 2, p. 967, § 421a; Ostrander on Fire Insurance [2d ed.], p. 670, 
§ 610; Biddle on Insurance, § 1375; Joyce on Insurance, §§ 3025, 
3030; Beach on Insurance, § 890; Black’s Law Dictionary, “Total 
Loss;” Judah vs. Randall, 2 Caines Cases, 325; William vs. Hart- 
ford Fire Ins. Co., 54 Cal., 442; Seyk vs. Millers’ National Ins. Co., 
74 Wis., 67; Harriman vs. Queen’s Ins. Co., 49 Wis., 71; Hamburg- 
Bremen Ins. Co. vs. Garlington, 66 Texas, 103; Oshkosh Packing & 
Provision Co. vs. Mercantile Ins. Co., 31 Fed. Rep., 200, 204. 

In this case it is undoubtedly true that the building was dam- 
aged to such an extent as to render it untenantable, but to say that 
it was totally destroyed when the owner restored it for about one- 
third of its original value, would be to entirely disregard contrcl- 
ling facts. Some just or reasonable principle must be applied to 
the facts in this case in order to determine whether there was, as 
the plaintiff claims, a total destruction of the building, and it is not 
unreasonable to apply the doctrine which prevails in marine insur- 
ance with respect to the total loss of the ship or vessel insured. 
There it is held that the ship is a total loss when she has sustained 
such extensive damage that it would not be reasonably practicable 
to repair her. The ordinary measure of prudence which the courts 
have adopted is this: “Ifthe ship when repaired will not be worth 
the sum which it would be necessary to expend upon her, the re- 
pairs are, practically speaking, impossible, and it is a case of total 
loss. This is said to be the English rule: Moss vs. Smith, 9 Man., 
Gr. & Scott, 103; Irving vs. Mantang, 1 id., 176, 304; Roselle vs. 
Gurney, 11 Com. B., 2 J., Scott, 186, 187; Granger vs. Martin, 2 
Best & Smith, 467, 468; Adams vs. McKenzie, 13 C. B. [N. 8.], 442. 
The American rule recognizes the same principle, but fixes upon a 
different amount of expense as giving the right to abandon. If the 
expense of repair will exceed half the value of the ship when re- 
paired, she is considered a total loss, and may be abandoned: In- 
surance Co. vs. Fogarty, 19 Wall., 640; Wallerstein vs. Columbian 
Ins. Co., 44 N. Y., 205. A total loss or a total destruction takes 
place when the subject insured wholly perishes, or its recovery is 
rendered irretrievably hopeless: Burt vs. Brewers’ & Maltsters’ 

VoL. XXVII.—39. 
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Ins. Co., 9 Hun., 383; affirmed, 78 N. Y., 400. A constructive total 
loss, which enables the owner to abandon the ship, takes place when 
the subject insured is not wholly destroyed, but its destruction is 
rendered highly probable and its recovery, though not hopeless, yet 
exceedingly doubtful: Burrill’s Law Dict., “Total Loss;” Arnold 
on Insurance, 990; 3 Kent’s Comm., 318, 320, 321. 

The jury could not be permitted to find, in a case like this, that 
the building had been totally destroyed because the interior and 
the roof were gone. Those parts of the building could be readily 
supplied. Nor is the verdict for the plaintiff warranted by the fact 
that the iron work, cornice, and some of the brick walls had been 
damaged.. The important and fundamental fact still remained to 
confront the jury at every stage of its investigation, that the founda- 
tion and four walls of the building were still substantially intact, 
and that it was possible, by the expenditure of less than $32,000, to 
make it as good a building as it was before the fire had occurred. 
So we think that the facts in this case required the learned trial 
judge to direct a verdict in favor of the defendant, and the excep- 
tion to his refusal of the defendant’s request to that effect was well 
taken. The judgment should, therefore, be reversed and a new trial 
granted, costs to abide the event. 

All concur (Gray, J., in result), except Parker, Ch. J., not sitting, 
and Haight and Martin, JJ., dissenting. Judgment reversed, etc. 


SUPREME COURT OF NEBRASKA. 


JOHANSEN 
v8. 
HOME FIRE INS. CO.* 


A fire insurance policy which classifies the property insured, and limits 
the amount of insurance on each class, is divisible, and may be valid as 
to one class, and void as to another. 

A fire insurance policy covering real estate, provided that the policy should 
become void if the property should be sold, transferred, or incumbered. 
When the policy was issued, the land was incumbered by mortgage to 
the amount of $2,500. Another tract belonging to the insured was in- 
cumbered to the amount of $1,300. Five hundred dollars of these debts 
was a common charge on both tracts. After the policy was written, and 
before the fire resulting in the suit, the insured took up all the mort- 

ages, and executed in their stead a mortgage on both tracts to secure 
$3,500, being the old debts with accrued interest. Held, that the fact 
that the incumbrance on the insured property had been substantially 


* Decision rendered, April 8, 1898. Syllabus by the Court. 
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changed and increased in amount rendered the policy void, and that the 
court could not speculate on the relative values of the two tracts or the 
probable manner of enforcement of the mortgages to ascertain if the risk 
had been increased. 


An insured who incumbers his personal property by chattel mortgage after it 
has been insured, and contrary to the provisions of the policy, may, 
nevertheless, recover therefor if the mortgage is discharged before the 
loss oceurs. 

Evidence tended to show that there had been an agreement, at the time a 
chattel mortgage was made, that, upon the making of a certain payment, 
the property afterwards burned should be released from the lien of the 
mortgage, and that such payment had been made, and a release of the 
property expressed by parol. Held, that it was error to direct the jury 
to find for the insurance company as to such property, because of a pro- 
vision in the policy rendering it void if the property became incumbered. 


W. S. Coox and Frick & Dotezat, for Plaintiff in Error. 
J. Fawcerr and Byron G. Bursanr, for Defendant in Error. 


Irving, C. 
This was an action on a policy of fire insurance, naming a single 
premium, but classifying the property insured, and limiting the in- 
surance to a stated amount on each class. Among the items of in- 
surance were $350 on a barn, $500 on horses, mules, and colts, $100 
on harness, wagons, etc., and $150 on grain. The barn was totally 
destroyed by fire, and eight horses, a quantity of harness, and a 


quantity of grain were also destroyed. The defenses relied on re- 
late to the existence of incumbrances on the insured property. At 
the close of the evidence, the court, at the request of the defend- 
ant, instructed the jury to return a verdict for $100 and interest. 
The record does not distinctly disclose on what ground this instruc- 
tion was based, but it is assumed in argument that the court limited 
the recovery to the grain, holding that the making of incumbrances 
on the real estate, the horses, and the harness precluded a recovery 
for their loss. As there was no pleading or evidence which assailed 
the insurance upon the grain, we feel justified in reading into the 
record sufficient to warrant this assumption of counsel. 

A policy such as the one here involved is divisible in its nature, 
and may give rise to a liability as to one class of property insured, 
although it be invalid as to another class: Insurance Co. vs. Schreck, 
27 Neb., 527; Insurance Co. vs. Fairbank, 32 Neb., 750; Insurance 
Co. vs. Grimes, 33 Neb., 340. Therefore the defenses set up with 
regard to the incumbrances upon the real estate and those upon 
the personality must be considered separately. 

When the policy was written the land was incumbered by two 
mortgages, one for $2,000, and the other for $500. The land upon 
which the insured property was situated consisted of 160 acres, and 
was the homestead of the plaintiff. Half a mile away, and in 
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another county, was a tract of 80 acres owned by the insured. On 
this there was a mortgage of $800, and the $500 mortgage referred 
to also extended to this tract. The application for insurance, 
signed by the insured, stated that the property was unincumbered; 
. but there is evidence tending to show that the incumbrances were 
truly stated to the agent before the policy was written, and that he 
filled out the application contrary to the facts stated to him. Were 
this the only question, this issue of fact should have been submitted 
to the jury. But after the policy was issued, and before the fire, all 
these mortgages were released, and a new mortgage made on both 
tracts for $3,500. The defendant did not consent to this incum- 
brance, and knew nothing thereof until after the fire. The proof 
tends to show that the new mortgage was merely to take the place 
of the three old ones, and that the increase of $200 in the amount 
over the aggregate of the three former mortgages was to cover ac- 
crued interest. Many cases hold that a condition that the insured 
premises shall not become incumbered is not broken by the making 
of a new mortgage solely in renewal of the one existing at the 
time the policy was written; but this transaction was not simply a 
renewal. The tract on which the insured building stood was, at 
time the policy was issued, incumbered for $2,500. By taking up 
the former mortgages, and making a blanket mortgage on both 
tracts, the incumbrance on the one in question was increased to 
$3,500. But, argues the plaintiff, $2,000 of the old incumbrance 
was upon this tract alone, and it is now distributed over both. 
Moreover, the tract in question is a homestead, and in the event of 
foreclosure, the plaintiff could require the other tract to be first 
sold. Therefore it is said the real burden upon this land is not 
greater than before, and the risk was not increased. Some cases, 
notably Russell vs. Insurance Co. (71 Iowa, 69), announce that a 
change made in incumbrances existing when the policy was issued 
does not violate the condition subsequent against incumbrances 
unless the risk be increased, and that whether there had been such 
an increase in the risk is a question of fact to be submitted to the 
jury. The case cited was where a portion of the land had been sold 
after the policy was issued, and at the same time a portion of the 
mortgage debt had been paid, and the remaining land subjected to 
a new mortgage for the unpaid portion of the debt. On the second 
hearing in the supreme court, it was held that, because the portion 
of the debt remaining unpaid was greater than that of the land 
retained, the risk had been increased, and that there could be no 
recovery. Other cases of similar nature presented issues determina- 
tive of the extent of the risk on some equally exact basis as in the 
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case cited. Nowhere have we found a case holding that, where 
there had been a substantial change in the character of the incum- 
brance by which it had been increased, the case should go to the 
jury, for that body to exercise its judgment as to the degree of 
moral hazard involved. To apply such a rule here would introduce 
into the calculation questions as to the values and relative values of 
the different tracts at the time the policy was issued, at the time the 
incumbrances were changed, and perhaps at the time of the fire. 
It would involve a determination of the question whether the larger 
tract was cf such a character that, if the court on a foreclosure 
should marshal it to protect the homestead, it would be capable of 
sale in parcels. It would, in a word, substitute the opinion of a 
jury after the fire, as to what was fair dealing between the parties, 
for the contract they made for themselves. The fact remains in- 
contestable that the incumbrance on the insured property was in- 
creased by $1,000, contrary to the terms of the policy. This is as 
far as the courts can go. They cannot, after finding that the policy 
has been so violated, speculate on the possibilities or the probabili- 
ties of an ultimate enforcement of the incumbrance. It was the 
existence of the incumbrance which was contracted against, not the 
probability of its enforcement against this land. 

With regard to the personal property, it appears without dispute 
that while the policy was in force, and before the fire, the plaintiff 
executed a chattel mortgage covering the horses and harness, to- 
gether with other property, to secure notes of $1,000, $500, and 
$300. This was an apparent lien on the property at the time of the 
fire. There was, however, evidence tending to show that, when 
this mortgage was made, it was agreed between the parties thereto 
that, upon payment of $500, the horses and harness should be re- 
leased. The whole of the $1,000 note was paid before the fire, and 
plaintiff testifies that he thereupon reminded the mortgagee of the 
agreement, and requested a release of the horses and harness, and 
that the mortgagee then made a verbal release. It is contended 
that the testimony was not sufficient in this regard to warrant the 
submission of this issue to the jury, but plaintiff's testimony is 
positive and consistent in its different parts, and is corroborated by 
the mortgagee. The record of a chattel mortgage is for the protec- 
tion of creditors and purchasers. Without a record, and without a 
writing, a mortgage of chattels may in general be valid between the 
parties. A parol release is equally valid, although not evidenced of 
record in any manner. The evidence referred to would, if believed, 
have led to a finding that, so far as the insured chattels were con- 
cerned, the mortgage had been satisfied before the fire. In such 
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case the policy would regain its force notwithstanding the agree- 
ment not to incumber: Insurance Co. vs. Schreck, 27 Neb., 527; 
Insurance Co. vs. Dierks, 43 Neb., 473. ‘I'he instruction of the dis- 
trict court was right so far as recovery was sought for the loss on 
the real estate, but was erroneous with regard to the horses and 
harness. For that reason, the judgment must be reversed, and the 
cause remanded. Reversed and remanded. 


SUPREME COURT OF OHIO. 


STATE Ex REL. NATIONAL LIFE ASS’N, or Hartrorp, Conn. 
v8. 


MATTHEWS, STATE SUPERINTENDENT OF INSURANCE. 


STATE rx REL. HOME MUT. LIFE INS. CO. 
vs. 
SAME. * J 


By virtue of the provisions of section 2745, Rev. St., the superintendent of in- 
surance of this State may revoke, or decline to renew, a license to trans- 
act business in this State to a life insurance company created under the 
laws of another State, if, ‘‘after demand therefor has been made,” such 
‘company refuses to pay the taxes assessed against it, and which are pay- 
able to him according to the terms of said section. This power of the su- 
perintendent continues, and may be exercised, notwithstanding the 
commencement and pendency of an action brought by him against such 
company to recover the taxes thus assessed. 


Although sections 3587-3596, inclusive, Rev. St., under which life insurance 
companies intending to transact business on the mutual or stock plan are 
organized, require such companies to have capital stock and stockholders, 
and although, when thus organized, they have no authority to trans- 
act business on the assessment plan, the want of such authority isnot a 
consequence of their having capital stock and stockholders, nor of want 
of power in the legislature to confer it, but results solely from an omis- 
sion of the legislature to clothe them with such power. Notwithstanding 
the want of such authority in an Ohio corporation created under those 
sections, yet, as the powers of a corporation depend on its charter and the 
laws of the State where it is organized, if the charter of an insurance 
company created in another State, together with the laws of such State, 
authorize it to transact business on the assessment plan, it should be ad- 
mitted, under section 3630e, to transact business on that plan within this 
State, upon its complying with this section in other respects, although it 
may have capital stock and stockholders for whose benefit it was created. 

However, what constitutes the transaction of the business of life insurance on 
the assessment plan, within the meaning of that term as used in said sec- 
tion 3630e, should be determined by the laws of this State, and according 
to those laws that phrase should be held to contemplate a scheme of in- 
surance conducted for the sole benefit of the policyholders of a concern, 
the principal source of revenue of which must arise from post mortem 
assessments intended to liquidate specific losses. 


* Decision rendered, March 1, 1898. Syllabus by the Court. 





1898.] State ex rel., Ins. Cos. vs. Matthews, State Supt. of Ins. 615 


Henry M. Hvearns, J. A. McEwen, and Huaeis & Sowers, for 
National Life Ass’n. 

T. E. Powe tt, Dantet J. Ryan, and George B. Oxey, for Home Mut. 
Life Ins. Co. 


M. R. Parterson, for Defendant. 
Brappovry, J. 

These two actions were brought in this court, by the respective 
relators, against the superintendent of insurance of this State, to 
compel him to issue to them, respectively, a certificate authorizing 
each of them to transact the business of life insurance within this 
State, under section 3630e, Rev. St., that prescribes the conditions 
upon which life insurance companies, organized under the laws of 
other States, etc., may be permitted to transact the business of life 
insurance on the assessment plan within this State. The superin- 
tendent of insurance, contending that the method of insurance pur- 
sued by these companies, respectively, was not according to the 
assessment plan, declined to issue the certificate demanded of him. 

In respect of the National Life Association of Hartford, Conn., the 
refusal to grant a certificate rests on the additional ground that it 
had refused to pay the taxes which the superintendent of insurance 
claimed were assessable against it by virtue of section 2745, Rev. St. 
This section of the statute expressly authorizes the superintendent 
of insurance, in case “such company refuse to pay said tax, after 
demand therefor has been made,” to “revoke the license of such 
company to do business in this State.” If, upon this ground, he 
may revoke a license previously issued, it would seem to unques- 
tionably follow that he may also, upon such ground, refuse to issue 
or renew such license to the defaulting company. An action 
brought by the superintendent of insurance to recover this tax is 
pending in the court of common pleas of Franklin County. This 
effort, however, to recover, according to the ordinary course of 
justice, through the instrumentality of the courts, the amount 
claimed to be due from the relator as taxes, does not suspend the 
power of revocation explicitly given by the section above cited. 
Even if this power of suspension should be regarded simply as an 
additional and summary remedy for such default, it ought not, in 
the absence of a legislative intention to that effect, to be held to re- 
quire the State, through its officer, to elect between the two reme- 
dies. And certainly there is nothing in the statute, or in the nature 
of the proceedings in the courts to recover the amount already 
payable, to indicate that the legislature intended that the authority 
thus conferfed on the superintendent of insurance should be held 
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in abeyance during the pendency of such action. However, as the 
taxes claimed to be due from the relator rest on the assumption that 
it is not engaged in the business of insurance on the assessment 
plan, the right to revoke its license must stand or fall upon the de- 
termination of that question. If it is transacting business on the 
assessment plan, then the taxes in controversy were not legally as- 
sessable against it, and its refusal to pay them would not justify a 
revocation of, or refusal to renew, its license. 

Both relators are bodies corporate,—the first named, the National 
Life Association, being organized under the laws of the State of 
Connecticut; the other, under the laws of the State of Michigan. 
An inspection of their respective charters shows that their schemes 
of organization widely differ. The charter of the National Life 
Association, as far as material to the consideration of any matter 
before the court, reads as follows:— 


Sec. 2. The capital stock of said corporation shall not be less than one hun- 
dred thousand dollars, and may be increased as herein provided, from time to 
time hereafter, at the pleasure of said corporation, toany further sum not ex- 
ceeding five hundred thousand dollars; and each share of said capital stock 
shall be one hundred dollars; * * * provided that no stockholder shall 
be liable to said corporation for any claims against the same, nor shall the 
stockholders, or any of them, be liable in any event beyond the amount of 
their stock owned by them respectively for any losses whatever. * * * 

Sec. 3. The capital stock of said corporation sball be personal property, and 
transferable on the books of said association in conformity with its by-laws. 

Sec. 5. * * The affairs of said corporation shall be managed and con- 
ducted by not less than seven nor more than eighteen directors, a majority of 
whom shall reside in this State, and shall be elected on the second Tuesday in 
January in each year by the stockholders from among their number. * * * 
Every officer or director shall be a bona fide stockholder of at least five shares 
of said capital stock before he shall be qualified to act as such officer or 
director. 

Sec. 6. Notice of every stockholders’ meeting shall be given ten days pre- 
vious to such meeting in one or more newspapers printed in the city of Hart- 
ford. At all such stockholders’ meetings no business transacted shall be 
legal unless a majority of the stock is represented. Each stockholder shall 
be entitled to one vote for each share of stock held by such stockholder. * * * 


These provisions of its charter show conclusively that it is a cor- 
poration created for profit. It has a capital stock of $100,000, 
divided into shares of $100 each, which capital stock may be in- 
creased to $500,000 and similarly divided. These shares are de- 
clared to be personal property, transferable on the books of the 
‘association in conformity with its by-laws.” The ultimate power 
to manage its affairs is lodged in its stockholders, to the entire ex- 
clusion of its policyholders; for the right to attend corporate meet- 
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ings, as well as to elect its officers, is vested solely in the former. 
Whatever net profits may accrue from its business will ultimately go 
to its stockholders, the policyholders having no interest therein; the 
rights of the latter being measured by the contract evidenced by 
their respective policies. It is true that, in an agreed statement of 
facts submitted to the court, it is stated that: “The plaintiff pays a 
dividend of 6 per cent per annum on the amount of stock actually 
paid into its treasury; the same being paid out of moneys raised and 
used by it for expense purposes, and the amount thereof being 
$3,000 per annum.” We do not see how this bears upon the ques- 
tion of the character or nature of the concern. There is nothing in 
its charter to prevent the payment of a larger dividend, if the 
earnings of the company at any time would warrant it, or to pre- 
vent its setting aside or investing its accumulation in any way it 
may choose for the eventual benefit of its stockholders. 

Counsel for defendant strenuously contends that a corporation of 
the character of the relator—that is, one possessed of a capital 
stock and created for the profit of the holder thereof—cannot trans- 
act the business of life insurance in Ohio on the assessment plan. 
This contention he rests on a fundamental distinction claimed to 
exist between the different classes of life insurance companies; the 
object of one class—that to which the relator belongs—being to 
make profit for its stockholders, while the other class, composed of 
those doing business on the “ assessment plan,” so-called, is not de- 
signed for profit at all, and in fact can have no stockholders among 
which to provide profits. Without setting forth our statutes that 
authorize and regulate the creating of life insurance companies, it 
may be said of them that, while they do not speak to this question 
with perfect precision, yet, as respects Ohio corporations, many of 
their provisions seem to conflict with the notion that a stock com- 
pany can do business on the assessment plan. These statutes 
divide life insurance companies, other than fraternal, into two 
classes, into one of which it places those companies that have a 
capital stock, or, at least, capital, and into the other class such as 
do not have either capital stock or capital. The general powers of 
the former class are granted by section 3587, Rev. St. The things 
that may be done by the latter class are set forth in section 3630, 
id. By the former section (3587) authority is given “to make 
insurance upon the lives of individuals and every insurance apper- 
taining thereto or connected therewith on the mutual or stock plan, 
and grant, purchase or dispose of annuities.” By the latter section 
(3630) a company or association may be organized to transact the 
business of life or accident, or life and accident insurance on the 
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assessment plan, for the purpose of mutual protection and relief of 
its members and for the payment of stipulated sums of money to 
the families, heirs, executors, administrators or assigns of the de- 
ceased members of such company or association, etc. The powers 
of a company belonging to the first class are unlimited as to the in- 
dividuals it may insure, but are limited to insuring on the “ mutual 
or stock” plan: Section 3587. A company or association belong- 
ing to the second class can only insure the life of a member of the 
company, and its business must be transacted “on the assessment 
plan.” As the insured, by the act of insurance under this plan, be- 
comes a member of the insurance company, and as there are no 
special restrictions respecting the persons who may apply for insur- 
ance and consequent membership, except as to the age and health 
of the applicant, the powers of the two classes in this respect do not 
greatly differ. But, as respects the structure of the companies that 
compose them, and the method by which they do business, the two 
classes fundamentally and radically differ. One class has a capital 
stock, or capital, and, of course, stockbolders, or members who have 
contributed to its capital, for whose profit its business is primarily 
conducted, while the other has neither. The business of the first 
class is done none the less for the benefit of its stockholders, or 
members, because some of the companies which compose it,—per- 
haps all of them, now,—with a view to attract patronage, uniformly 
issue policies which stipulate that the holder shall share in the 
profits of the concern. The companies that compose the first of the 
classes are empowered to transact business on the mutual or stock 
plan: the other, only on the assessment plan. There may be some 
other minor distinctions between the two classes, but these are the 
chief ones. The two classes together seem to cover the entire field 
of general life insurance, and we think, in respect to Ohio compa- 
nies, this field was designedly divided by the legislature between 
these two classes, and that the inference to be drawn from this leg- 
islation is that the portion assigned to each was intended for its 
exclusive occupation; and therefore an Ohio life insurance company 
must confine its transaction to such methods of insurance as pertain 
to the class to which it belongs. However improbable the supposi- 
tion may be that men would invest their money in a concern the 
business of which was prohibited by law from returning any profit 
on the investment, yet there is nothing in the nature of life insur- 
ance on the assessment plan to forbid its being transacted by a cor- 
poration possessing capital stock, and having stockholders or mem- 
bers contributing to its capital, by whom its affairs are exclusively 
controlled. Ifthe general assembly of Ohio, in the exercise of its 
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legislative discretion, chooses to vest this power in corporations to 
be organized with capital stock and stockholders, and men elect to 
organize such corporations and invest their capital therein, we know 
of no principle on which the exercise of this power could be pre- 
vented by an appeal to the judiciary. It might be claimed, with 
some show of reason, that, if the charter of such a corporation and 
the statutes under which it was organized limited the benefits that 
might accrue to its stockholders to lawful interest on the amount 
actually advanced for stock, it ought not to be held a corporation for 
profit, and that, while the stockholders were nominally such, their 
beneficial relation to the company would rather be that of creditors. 
However this may be, it is speculative, and the subject will be dis- 
missed with the remark that it lies within the province of the 
legislative, and not of the judicial, branch of the government. 
Counsel for relator, in an interesting discussion of the evolution 
of life insurance, shows that what is called “old-line insurance ” 
has in recent years been materially modified by the application to 
its original methods of insurance of some of the principles and 
practices that underlie insurance on the assessment plan, and also 
that, within the last decade or two the crudities of the latter plan 
have been systematized and improved by the adoption of a portion 
of the features of the former. That the two plans have been steadily 
drawing nearer to each other in recent years; that some of their 
distinctive features have become obliterated,—is true; and doubt- 
less the causes that have produced that result are still in active 
operation. Our statutes do not seem to recognize, to the extent 
claimed, these evolutions; and, notwithstanding what may have 
been accomplished in this way in the sphere of general life insur- 
ance, or however near they may have drawn to each other in their 
methods of transacting business, those statutes quite clearly recog- 
nize three distinct methods in which it still may be done. Two of 
these methods, that upon the stock plan and that upon the mutual 
plan, are mentioned in section 3587, Rev. St.; while reference to the 
third method, that upon the assessment plan, is found in section 
3630, id. We have already seen that life insurance companies 
created under section 3587, id., and which are required to have 
capital stock, or fixed capital, at least, cannot transact life insurance 
on the assessment plan; that the reason why they cannot thus 
transact life insurance is because the General Assembly has not 
granted that authority to them, and is not founded on any inca- 
pacity, on account of the mode in which they are organized, to re- 
ceive and exercise that power; on the contrary, that, if the General 
Assembly chooses to confer on life insurance companies, organized 
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under section 3587, the power to insure lives on the assessment 
plan, the exercise of such power would be unobjectionable. The 
power of a corporation, however, depends on its chaster and the 
laws of the State where it is organized; and, although it may be 
true that our statutes do not authorize stock companies created 
under them to transact life insurance on the assessment plan, it 
does not follow that life insurance companies created in other 
States cannot be clothed with such power by their charters and the 
laws of the State in which they were organized. Whatever powers 
the relator, the National Life Association of Hartford, possesses in 
this respect is found in section 4 of its charter, which is in the fol- 
lowing terms :— 

Src. 4. Said corporation is authorized and empowered to make insurance 
upon the lives of individuals, and to make contracts upon any and all con- 
ditions appertaining to or connected with life risks of whatever kind or 
nature, and to grant annuities, and policies may be issued stipulated to be 
with or without participation in the profits. 

This grant of authority is very broad, and, while the object of the 
concern is, doubtless, ultimate profit for its stockholders, neverthe- 
less, if, under the power thus conferred, tbe relator, without objec- 
tion from its stockholders, sought to engage in the business of life 
insurance in this State on what is clearly and unequivocally the 
assessment plan, as that is recognized by the statutes of this State, 
and complied with the conditions prescribed in section 3630e, Rev. 
St., what ground could be assigned as a valid reason for denying it 
admission to transact business under that section ? 

That the relator, the National Life Association of Hartford, has 
complied with the formal conditions prescribed by section 3630e, 
Rey. St., necessary tu entitle it to a license under that section, is 
admitted, and, as we have seen, the powers conferred by its charter 
warrant it to transact life insurance on the assessment plan. The 
only remaining question is whether the scheme of insurance it pur- 
sues, or proposes to pursue, within this State, is according to the 
assessment plan, as that phrase is used in our statutes. 

The relator, in the course of its business in this State, has issued 
five different forms of policies. They do not materially differ as 
respects the matter now under consideration. One of them is 
given :— 

The National Life Association of Hartford, Conn. 
Amount, ° Premium, 

In consideration of the written and printed application for this policy, and 
the warranties contained therein, together with the conditions and agree- 
ments on the back hereof, which, taken together in their entirety, constitute 
this contract, and of the payment of the premium of $——— at the home 
office of the association in Hartford, Connecticut, to be evidenced by the 
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receipt of the association, and a payment of a like sum to be made at said office 
on or before 12 o’clock noon of the day of in every year during 
the continuance of this contract, this association does hereby insure the life of 
, of , county of , State of , in the amount of 
dollars (less any indebtedness due the association by the insured or bene- 
ficiary), to be paid at the home office within ninety days from receipt of sat- 
isfactory evidence at the office of the association in Hartford, Connecticut, as 
required by it, upon blanks furnished, of a valid claim, conditioned upon the 
death of the insured from any cause assumed under the terms of this contract, 
to , if living; otherwise, to the legal heirs or assigns of the insured. 
In witness whereof, etc. 


The “privileges and agreements” on the back of the policy, to 

which reference is made, so far as material, are as follows:— 
PRIVILEGES AND AGREEMENTS. 

This policy shall participate in profits as hereinafter provided, which shall 
be apportioned at the expiration of the accumulation period. If living, and 
all premiums have been duly paid, the insured shall be entitled to select one 
of the following benefits: First. To withdraw all surplus standing to its 
credit, and continue this policy in force for the original amount, on payment 
of stipulated premiums, either in (1) cash; (2) paid-up insurance; (3) an- 
nuity. Second. To surrender this policy for its full value, consisting of the 
entire reserve, together with all surplus accumulations then apportioned by 
the association, either in (1) cash; (2) paid-up insurance ; (3) life annuity. 
The accumulation period under this policy ends on the day of ‘ 
19—, at which time the results are estimated at $ in cash, or $ in 
paid-up insurance. Should the insured elect to continue the policy beyond 
the accumulation period, dividends thereon shall thereafter be apportioned 
annually, to be used in reduction of premiums: Provided, that, in all of the 
preceding privileges, the amount therein referred to shall not conflict with 
the statutory requirements of any State in which the association is at the 
time doing business. After this policy has been in continuous force three 
full years, it may be exchanged for a non-participating paid-up policy, pro- 
vided written application be made for the same while there is no default in 
the payment of any premium. Paid-up insurance will in no case be given for 
a larger amount than the original policy, unless the insured shall furnish 
evidence satisfactory to the association that he is then in an insurable con- 
dition. Ifat any time the proportion of funds credited to this policy (which, 
together with the entire assets, are hereby pledged for its payment) shall not 
equal the reserve calculated according to the Actuaries’ Mortality Table with 
interest at 4 per cent, then this policy may be charged with its share of such 
deficiency, which, at the option of the executive committee, shall be payable 
in cash, or be charged as interest-bearing premiums. The expense charged 
on this policy during the first year shall be the installinents specified, and 
thereafter three-fifths of 1 per cent annually of its face value, and the ex- 
penses incurred in protecting and investing the funds of the association. 
Premiums are payable annually in advance ; but if, for convenience of the 
insured, the same are paid semi-annually or quarterly, the balance of any 
annual premium will be deducted in case this policy becomes a claim. 


An examination of sections 3604 and 3630e, Rev. St., before re- 
ferred to, show that, for the purpose of granting certificates of 
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authority to transact the business of life insurance in this State, the 
General Assembly has divided life’ insurance companies created 
under the laws of other States into such as insure lives on the 
assessment plan and such as do not. And while, as we have seen, 
supra, the powers of a corporation of this kind, and the scheme of 
insurance it may pursue, must be ascertained by an inspection of 
its charter, nevertheless, when it seeks a license to transact business 
in this State, the question whether that scheme falls within one or 
the other of those two classes must be determined according to our 
own laws. This division of life insurance companies, organized 
under the laws of other States, made for the purpose of providing 
for their admission in this State to transact business, distinctly ap- 
pears for the first time in the statute of April 18, 1883 (80 Ohio 
Laws, p. 180). Under that statute life insurance companies, created 
under the laws of other States, that transacted business on the 
assessment plan, were admitted into this State on terms that were 
much more liberal than those extended to such companies as did 
not pursue that plan. Section 3630e of the act of 1883 (80 Ohio 
Laws, p. 180), above referred to, which prescribed the terms under 
which life insurance companies of the former class might be ad- 
mitted into this State, did not require of them either fixed capital 
or a deposit of any sum of money whatever as a condition to their 
admission; while, by the provisions of sections 3604, 3605, Rev. St., 
all other life insurance companies organized in other States, as con- 
ditions to admission herein, were required to possess a prescribed 
capital, and to deposit with the superintendent of insurance, for the 
benefit of its policyholders, securities to at least the sum of $100,- 
000. Doubtless the chief consideration that led to this classifica- 
tion, and consequently to granting to assessment companies admis- 
sion upon more liberal terms as to capital than were prescribed in 
respect of other life insurance companies of other States, were that 
the former, relying upon post mortem assessments to meet specific 
losses as they should occur, the possession of a fund accumulated 
for that purpose would not be necessary to the security of a policy- 
holder, while, in respect to the other class,—those that exacted the 
payment of a premium in advance, and must rely wholly upon accu- 
mulations of eapital already made to pay losses,—the security of 
their policyholders demanded that they should possess capital 
securely invested and exclusively devoted to that object. Certainly 
these considerations are sufficient to account for the classifications 
made, and for the difference in the terms prescribed to the mem- 
bers of each class as conditions for admission to transact business 
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in this State, and one entitled to considerable respect in construing 
the statute, and, in a doubtful case, might be decisive. 

There is, however, little if any ambiguity in the statute of 1883 
(80 Ohio Laws, p. 180) in this respect. Section 3630e, Rev. St., as 
then passed, clearly made the transaction of business “on the 
assessment plan” the test of admissibility under its provisions. If 
a life insurance company, organized in another State, did not insure 
according to that plan, it was not entitled to admission under that 
section (3630e), but must resort for that purpose to sections 3604 
and 3605, Rev. St. Manifestly, this phrase relates to the method 
by which the revenue of an insurance company is to be raised, or 
(which is the same) to the mode in which the company exacts from 
its policyholders the consideration to which it is entitled on account 
of the obligation or risk which it assumes on issuing a policy. In 
this connection it should be held to mean something specifically 
different from “ premium,” for it is used in contradistinction to the 
latter word. Our statutes do not define the word “ premium,” nor 
do they declare the meaning of the phrase “on the assessment 
plan.” But the General Assembly should be deemed to have used 
these terms in the sense in which they were understood at the time 
the statute was enacted. If, in the subsequent growth and develop- 
ment of life insurance, the different plans on which it is transacted 
have lost most of their distinctive features, it would not at all affect 
the construction of the statute. Section 3630e of the statute of 
1883 (80 Ohio Laws, p. 180), however, was amended in 1891 (88 
Ohio Laws, p. 252). The section as then amended is now in force, 
and differs from the section it superseded in a number of quite im- 
portant provisions. The right to a license under the amended sec- 
tion depends upon specific conditions that the section it superseded 
did not contain. The fifth of these conditions requires of a life in- 
surance company seeking a license under it to show that it “is pay- 
ing, and for the twelve months next preceding has paid, the maxi- 
mum amount named in its policies or certificates.” The sixth con- 
dition is to the effect that it must show that the “ liabilities of the 
assured or members are not limited to fixed or artificial premiums,” 
while the seventh condition requires that it shall have accumulated 
and securely invested a fund “ not less in amount than the proceeds 
of one periodical payment by or assessment on all certificates or 
policyholders,” etc. The extent to which these conditions impliedly 
modify the method of raising funds, as contemplated by the phrase 
“on the assessment plan,” as originally used, is difficult to deter- 
mine. The sixth condition, by requiring the company to show that 
it does not rely solely on “ fixed or artificial premiums,” would indi- 
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cate that it might raise part of its revenue in that way. The pro- 
vision of the seventh condition, that it shall maintain and invest a 
fund “ not less in amount than the proceeds of one periodical pay- 
ment by or an assessment on all certificates or policyholders,” 
points in that same direction. These provisions seem to contem- 
plate that a scheme of life insurance, according to which a portion 
of the fund designed to pay losses may be raised by fixed periodical 
payments, would not be incompatible, with the “assessment plan” 
of insurance. 

However this may be, as long as the legislature retains this clas- 
sification of life insurance companies for the purpose of granting to 
them permission to transact business in this State, the courts must 
regard it as substantial, and founded on some clearly-understood 
and material features, wherein the two classes differ from each 
other. The retention of the classification would otherwise be un- 
accountable. This difference, we have shown, relates solely to the 
method in which a company exacts payment from a policyholder 
for the hazard it assumes by issuing a policy. The one class exacts 
premiums, or a fixed sum, payable periodically in advance, without 
reference to any specific loss; while the distinguishing feature of 
the other is an assessment of a sum, usually varying in amount 
according to the sum to be raised, to be ascertained and levied after 
the death of the insured. The reason, as we have seen, for this 
classification, and for granting a license to a member of the “ assess- 
ment” class on more liberal terms than one belonging to the “ pre- 
mium ” class, is that the former class does not necessarily pay its 
losses from a fund already in existence, but may raise it by a post 
mortem assessment, while the latter class must resort to a fund 
already accumulated, and which, for the security of policyholders, 
should be safely invested. The scheme upon which the State exacts 
taxes from foreign insurance companies rests, also, to some extent, 
on this distinction: Rev. St., § 2745. 

We think, therefore, that, notwithstanding the fifth, sixth, and 
seventh requirements or conditions found in section 3630e, Rev. 
St., as amended in 1891 (88 Ohio Laws, p. 252), to bring a life in- 
surance company into the class that transact business ‘‘on the 
assessment plan,” within the purview of our statutes, its chief 
source of revenue should be post mortem assessments to pay spe- 
cific losses. This view of the matter was, in substance, taken by 
this court in State vs. Monitor Fire Ass’n, 42 Ohio St., 555. The 
court held that “an annual deposit, paid in advance, based on the 
hazards of the risk, and without reference to an amount necessary 
to pay losses that may occur during the year, is in fact a premium 
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paid for carrying the risk, and not a specific assessment, authorized 
by the statute.” The question there related to the transaction of 
fire insurance, but the reasoning by which this court reached the 
conclusion announced in that case would seem to apply equally to 
the question of what constitutes insurance on the assessment plan 
in life insurance: State vs. Western Union Mut. Life Ins. Co., 47 
Ohio St., 167; State vs. Moore, 38 Ohio St., 7. The policy of the 
relator, which has been recited, shows quite clearly that it exacts of 
its policyholders fixed sums, to be paid in advance at stated 
periods, and based on the hazard of the risk, and without reference 
to any specific loss. 

Au ingenious argument, based on the “privileges and agree- 
ments” set out on the back of the policy, has been presented by 
counsel for relator. In substance, however, these “privileges and 
agreements” do not differ from those provisions found in the poli- 
cies of those companies, whether old-line or mutual, which allow 
the holder to participate in the earnings of the company. Consid- 
erable stress was laid by counsel for relator on the proviso that 
appears on the back of the policy, in connection with the “ privi- 
leges and agreements,” to the effect “that, in all the preceding 
privileges, the amounts therein referred to shall not conflict with 
the statutory requirements of any State in which the association is 
at the time doing business.” We know of no statute of this State 
with which those privileges and agreements conflict. These “ privi- 
leges and agreements,” however, assist in giving character to the 
plan on which the latter transacts its business. This plan falls 
within the reason of the statute that requires life insurance com- 
panies to deposit securities for the protection of policyholders as a 
condition to admission to transact business. The reason of that re- 
quirement, as we have shown, rests upon its necessity. It consti- 
tutes the chief reliance of policyholders who may reside within the 
State. Without such a deposit the guaranty of ultimate payment 
would be greatly weakened. The plan also conforms very closely 
to the letter of sections 3587-3609, inclusive, Rev. St. Its features 
bear a striking resemblance to life insurance contemplated by those 
sections, but disclose little if any similarity to that which section 
3630e, even since the amendment of 1891 (88 Ohio Laws, p. 252), 
describes. 

We think the relator is not entitled to a license, by virtue of sec- 
tion 3630e, to transact business in this State, but, in order to obtain 
a license for that purpose, must comply with sections 3604, 3605, 
Rev. St. 


VoL. XXVII.—40. 
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2. The charter of the other relator the Home Mutual Life Ins., 
Co. of Detroit, omitting formal provisions immaterial to the ques- 
tions before the court, is as follows:— 


ARTICLE III. 

Section 1. The object of the incorporation of this company shall be to fur- 
nish life insurance to its members, for the benefit of the widows, widowers, 
heirs and relatives of deceased members and other persons having an insur- 
able interest in the life of such members. 

Sec. 2. There shall be one class or division of members in said company, 
to be known as the whole life class ; the object or purpose of which shall be 
to furnish life insurance to each member therein by such members paying con- 
tinuous premiums during life. 


ARTICLE IV. 

Section 1. Assessments, premiums and payments are to be paid by the 
members of this company periodically at such stated periods as shall be des- 
ignated in the member’s policy, according to the following table of rates for 
each one thousand dollars insurance, based upon the age of each member at 
last birthday. 

{Here follows the tabular rates. ] 

Sec. 2. Special or extra assessments may be levied by the board of trus- 
tees, when it is neeessary to meet mortuary losses. All special or extra 
assessments, or calls for additional premiums shall be apportioned among the 
members in such manner as to equitably distribute the mortality cost among 
such members in proportion each should have contributed, since becoming a 
member, on the basis of the American experience table of mortality, due 
allowance being given for all previous payments. 

Sec. 4. The moneys realized from assessments, premiums, and payments 
shall be apportioned to the general fund, mortuary fund, and emergency 
fund. The object of the general fund shall be to provide for the payment of 
general or managing expenses of the company. The object of the mortuary 
fund shall be to provide for the payment of death losses. The object of the 
emergency fund shall be to provide a trust fund for the payment of death 
losses or other benefits provided for in the policy of the member, and to pro- 
tect the company from extra assessments in case of an extraordinary death 
rate. The emergency fund shall not at any time be less than the maximum 
amount at risk on any one life, from and after the date of the incorporation 
of this company. The board of trustees shall apportion the money so realized 
from assessments, premiums and payments between the several funds named, 
as it may be deemed best for the interest of the company. 


These provisions of its charter, together with that section of the 
statutes of Michigan (1 How. Ann. St., § 4217) which prescribes who 
shall be members of such corporations, and their rights as members, 
show that the relator, the Home Mutual Life Ins. Co., has neither 
capital stock nor stockholders for whose benefit it was created. Its 
policyholders are its members. They alone have a voice in the 
election of its officers, and it is for their benefit, at least in theory, 
that its business is conducted. Therefore the objection, founded 
on its internal structure, which was interposed to the claim of the 
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other relator, the National Life Association of Hartford, to a license 
under section 3630e, Rev. St., does not apply to the claim of the 
present relator to a license under that section. The objection inter- 
posed to granting to the present relator a license rests upon its 
method of transacting business, which, the superintendent of in- 
surance contends, is not conducted according to the assessment 


plan. 

In order to obtain a correct notion of the scheme of insurance 
that it pursues, resort must be had to its form of policy, which is 
as follows:— 

In consideration of the payment of the first premium hereon of 
dollars, and of the representations, agreements, and warrants made to * by 
insured, herein named, in his or her application for this policy of insurance, 
does hereby issue this policy of insurance to , of , State of J 
and in consideration of the payment in advance thereafter of premiums 
of dollars, this company does promise to pay the sum of dollars 
to , the beneficiary herein named, if living at the time of the death of 
the insured, and, if not living, then to the heirs at law of said insured, at the 
office of said company, in the city of Detroit, Michigan, within ninety days 
after the acceptance and approval of satisfactory proofs of the death of said 
insured, provided said death shall occur while this policy is in full force. 
This policy is issued, delivered, and accepted subject to the conditions and 
agreements contained herein and on the back hereof, which are made a part 
of this contract as fully as if recited over the signature hereto affixed. In 
witness whereof, etc. 


The conditions on the back of the policy are in the following 


terms :— 

(1) It is expressly agreed that this policy shall not be in force until the 
same has been delivered to the insured and the first premium thereon shall 
have been paid in cash during the insured’s lifetime and good health. 
(2) When this policy has been in continuous force for three years from its 
date, it shall be incontestable, except for the nonpayment of premiums when 
due, for understatement of age, or for fraud. (3) No personal liability is in- 
curred by becoming a member of this company. Payments are optional with 
the insured, to continue as long as he may desire to keep the policy in force. 
Payments under this policy during its first two years, after providing for its 
pro rata of actual death claims occurring upon policies in the first and second 
policy years, and thereafter quarterly, an amount limited to one-eighth of 
1 per cent of the face value of this policy may be used for expense purposes; 
the remainder thereof to be apportioned by the trustees of said company 
among the mortuary, reserve, and emergency funds. * * * (6) The pre- 
miums herein required to be paid by the insured are to provide for the pay- 
ment of mortuary claims, and for the general fund and reserve or emergency 
funds of this company, and are based upon the adopted tables of rates, and 
graded according to the age of the insured and the amount of insurance 
named herein. Said tables of rates are based upon the American Mortality 
Tables, and the actual experience of American life insurance companies, and 
are deemed adequate to meet all present and future liabilities of the company, 
without necessitating an increase in the rate with advancing age; but, as an 
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absolute protection against the possibility of the mortuary or reserve funds 
becoming depleted, it is agreed that, should any emergency arise, through 
epidemic or otherwise, whereby the premiums are insufficient to meet the 
mortuary requirements as determined by the board of trustees, additional 
premiums may be levied to meet such emergency, of which special notice 
shall be served. (7) It is expressly understood and agreed, by and between 
the insured and this company, that if the insured shall not pay the sum or 
sums stipulated to be paid in the matter aforesaid, or if any misrepresenta- 
tions shall have been made or any facts omitted which should have been 
stated in said application, or if the insured shall violate any of the provisions 
of this agreement, then this contract shall cease to be binding upon said 
company, and all payments made shall be forfeited to said company * * * 
(9) In case the insured shall fail to pay any premium at the office of the 
company within the time specified for the payment thereof, a delinquent 
charge of twenty-five cents will be added. The membership of the insured 
in this company shall not lapse or determine until ten days after said com- 
pany shall have mailed to said insured, as hereinabove provided, a notice 
that said premium has nét been paid; and if said insured shall not pay said 
premium at the office of said company by twelve o’clock, noon, on the last 
day specified in said notice, then the insured’s membership in this company 
shall lapse and determine, and this policy shall become null and void, and all 
payments made thereon sha!] be forfeited to the company, except when other- 
wise expressly provided herein. (10) The application of the insured for this 
policy of insurance, together with the articles of association and by-laws of 
this company now in force, or which may hereafter be legally adopted, shall 
constitute a part of this policy. * * * (13) When the insured shall reach 
his life expectancy, computed on his age at the date of this policy, he may, 
by giving the company six months’ notice in writing of his desire to do so, 
provided the policy is in full force and all payments have been made thereon, 
discontinue his payments upon the same, and apply his net contribution to 
the reserve or emergency fund, together with his equitable proportion of all 
accretions thereto, as determined by the actuary of the company, either to 
the maintaining of this policy in force until such credits are exhausted, when 
it shall cease and determine, or surrender this policy, and withdraw the same 
in cash, together with any unused dividend accumulations, in full settlement 
of all liability. (14) Dividends to be declared shall be limited to that part 
of the reserve fund in excess of $100,000 and in excess of the amount of one 
periodical payment from all policyholders. (15) When the policy has been 
kept in force continuously for a period of ten years from its date, the insured 
shall be entitled to participate in whatever dividends may be declared there- 
after; the same to be determined and apportioned by the actuary of the 
company, and credited on premium accounts to reduce future payments on 
this policy. (16) In event the insured shall become totally and permanently 
physically disabled, said company will pay, upon proof satisfactory to the 
board of trustees, upon the receipt and surrender of this policy, in full dis- 
charge of all claims, the sum of one-half the face value hereof, provided the 
insured shall so request in writing, while this policy is in full force, subject 
to the agreements contained herein. 


Does the scheme of insurance thus displayed coincide with that 
conducted on the “assessment plan,” as that term is used in section 
3630e? The obligation of the insured is to pay a fixed sum at stated 





1898.] State ex rel., Ins. Cos. vs. Matthews, State Supt. of Ins. 629 


periods in advance, without reference to any particular death claim. 
Section 6 of the conditions and agreements on the back of the policy 
shows that the premiums to be paid by the insured are to provide, 
indiscriminately, for the payment of death claims, to create a general 
fund, and a reserve or emergency fund, which latter fund may be 
increased to at least $100,000. The obligation of the policyholder 
to pay a fixed sum periodically for three distinct purposes is subject 
to the right of the company to levy “additional premiums” to guard 
against “the possibility of the mortuary or reserve funds becoming 
depleted.” Here there is no obligation or duty laid upon the com- 
pany to await the exhaustion of these funds, or either of them, 
before calling upon the policyholder for additional premiums. These 
contributions, authorized by this emergency clause, though denomi- 
nated “ premiums,” bear a close resemblance to assessments. The 
amount of the call is uncertain, and depends upon the will of the 
managing body of the concern,—its board of trustees. It is not, 
however, the chief or usual method of securing an income, and, if 
the affairs of the company are intelligently and honestly conducted, 
should never be resorted to, except in the event of some widely- 
spread and fatal epidemic. The ordinary, regular, and chief source 
of revenue open to the relator is the fixed periodical payments 
named in the policy, and, in our opinion, for the purpose of ad- 
mission into the State, they characterize the method of insurance 
which the company pursues. The possibility that some grave and 
unforeseen calamity may call into operation an authority vested in 
the trustees to call for an additional and uncertain sum should not 
be regarded as sufficient to assign the company to that class which 
transacts the business of insurance on the assessment plan. The 
general assembly, in classifying life insurance companies into those 
that transact business on the assessment plan and those that do not, 
should be taken to have regarded their usual and regular mode of 
raising revenue, rather than the exceptional or occasional methods 
to which resort may be had upon the happening of some remote 
contingency. 

We think neither of the relators transacts the business of insur- 
ance on the assessment plan, within the meaning of section 3630e, 
Rev. St. Writ refused, and petitions dismissed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FIFTH CIRCUIT. 


LOZANO ET AL. 
v8. 
PALATINE INS. CO., Ltp.* 


The policies consisted of two parts, one containing the formal part and the 
other, attached thereto, containing a description of the property and the 
iron-safe clause. 


Held, That the two constituted but one instrument, and a breach of the 
covenant regarding the keeping of books in a fireproof safe vitiated the 
contract. 


E. R. Gunsy, S. M. Sparkman, M. G. Gresons, and G. M. Sparkman, 
Jor Plaintiffs in Error. 

A. W. Cockrett, Jr., for Defendant in Error. 

Parvez, C. J. 

This is a suit to recover on two fire insurance policies, copies of 
which were filed with the declaration. The defendant insurance 
company filed a plea as follows:— 

“Now comes the defendant, by its attorneys, and for plea to the 
declaration herein says: The only contracts or agreements between 
the plaintiffs and defendant are evidenced by the two instruments 
in writing called policies, filed with the declaration. In and by 
said contracts under which the plaintiffs claim as aforesaid the 
plaintiffs agreed that said contracts should become null and void in 
the event the plaintiffs should fail to comply with a certain warranty 
set forth therein, and that such failure should constitute a perpet- 
ual bar to any recovery by the plaintiffs thereunder, the same being 
in each policy in the words and figures as follows:— 

The following covenant and warranty is hereby made a part of this policy : 
(1) The assured will take a complete itemized inventory of stock on hand at 
least once in each calendar year, and, unless such inventory has been taken 
within twelve calendar months prior to the date of this policy, one shall be 
taken in detail within thirty days from such date, or this policy shall be null 
and void from such date, and upon demand of the assured the unearned pre- 
mium from such date shall be returned. (2) The assured will keep a set of 
books, which shall clearly and plainly present a complete record of business 
transacted, including all purchases, sales, and shipments, both for cash and 
for credit, from date of inventory, as provided for in first section in this 
clause, and during the continuance of this policy. (3) The assured will keep 
such books and inventory, and also the last preceding inventory, if such has 
been taken, securely locked in a fireproof safe at night and at all times when 





* Decision rendered, Dec. 15, 1896. 
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the building mentioned in this policy is not actually opened for business ; or, 
failing in this, the assured will keep such books and inventories in some 
place not exposed to a fire which would destroy the aforesaid building. In 
the event of failure to produce such set of books and inventories for the in- 
spection of this company, this policy shall become null and void, and such 
failure shall constitute a perpetual bar to any recovery thereon. 

“ And the plaintiffs, therein called the assured, did fail to comply 
with said warranty in the several particulars hereinafter set forth ; 
that is to say, that such books and inventories as were kept by the 
plaintiffs were not kept as aforesaid, in this: that at night, about 4 
o’clock a. m., when said building was not open for business, and 
when said building was destroyed by fire, said books were in said 
building, and not in any safe, and were destroyed by fire; and that 
the said plaintiffs wholly failed to produce any books for the inspec- 
tion of this company, the defendant aforesaid. And this the de- 
fendant is ready to verify.” 

To this plea the plaintiffs demurred on the following ground:— 

“That the alleged warranty or covenant of warranty set up in the 
pleas of the defendant, as the same appears in the policies of insur- 
ance made a part of the pleadings in this cause, and referred to in 
the defendant’s pleas, does not constitute a warranty, and the fail- 
ure of the plaintiffs to comply with the said alleged warranty does 
not constitute a bar to recover on said policies.” 

After filing the demurrer, the parties stipulated as follows:— 

“Tt is stipulated and agreed by and between the parties hereto, 
by their respective attorneys of record hereunto fully authorized, 
for the purpose of expediting this cause, and having a final deter- 
mination of the real point at issue, that this cause shall be submitted 
finally upon the simple question whether or not the alleged breach 
of the so-called ‘ iron-safe clause ’ as it appears in the original policy 
filed with the declaration in this cause, and which policy is by agree- 
ment made a part of the pleadings, and as set up in the pleas de- 
murred to, prevents a recovery by the plaintiffs; that upon the deter- 
mination of this issue by the circuit court final judgment be entered 
accordingly; that thereupon the losing side may take the cause by 
usual appellate process to the United States Circuit Court of Ap- 
peals, where said issue as aforesaid, and not otherwise, shall be sub- 
mitted for final determination by said appellate court, and the judg- 
ment entered there upon the said issue, and thereupon the losing 
side shall have reasonable opportunity in due course of practice to 
have said issue determined by the United States Supreme Court; 
that, in the event of reversal and throughout the history of this 
cause, this issue shall be and remain the issue, and its final deter- 
mination shall finally settle this cause. In the event of final deter- 
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mination and settlement in favor of the plaintiffs, the judgment 
shall be for the plaintiffs in the sum total stated in the estimates 
contained in the so-called ‘ proofs of loss’ submitted by the plain- 
tiffs to the defendant, without interest at the rate of 8 per cent per 
annum from the sixtieth day next after the same were submitted, 
together with their taxed costs. And in the event such final deter- 
mination shall be for the defendant, the judgment shall be, it go 
hence without delay, and recover of the plaintiffs its taxed costs.” 

The case having been submitted to the court below on the de- 
murrer and the above stipulation, the court overruled the demurrer, 
and thereupon entered judgment in favor of the defendant. 

The only error assigned in this court is that the court erred in 
overruling the plaintiffs’ demurrer to the defendant’s plea. The 
argument in this court has taken a very wide range, the principal 
points discussed being that the stipulation providing for the keep- 
ing and production of books was no part uf the policy of insurance 
proper, and as attached to the policy it was not intended as a war- 
ranty. The original policies were produced for the court to see 
that the part containing the description of the property and the 
covenants with regard to keeping books was attached to the main 
sheet upon which the formal parts of the policy were printed. The 
policies sued upon and produced in court, although respectively 
made up on two pieces of paper attached together, really contained 
in each but one contract of insurance, all the parts of which were 
agreed upon and delivered at one time. Without the so-called 
“appended paper” containing the description of the property and 
the covenants as to keeping books, there would be, in fact, no policy 
of insurance on which a recovery could be had in a court of law. 

There is no contention that the conditions with regard to keeping 
books and providing for their safety were complied with in any re- 
spect whatever, and the case made shows the contrary. In Dwight 
vs. Insurance Co. (103 N. Y., 341, 346), it is said :— 

“ Parties to an insurance contract have the right to insert such 
lawful stipulations and conditions therein as they may mutually 
agree upon, or which they may consider necessary and proper to 
protect their interests, and which, when made, must be construed 
and enforced like all other contracts according to the expressed un- 
derstanding and intent of the parties making them. If an insur- 
ance policy, in plain and unambiguous language, makes the observ- 
ance of an apparently immaterial requirement the condition of a 
valid contract, neither courts nor juries have the right to disregard 
it, or to construct, by implication or otherwise, a new contract in 
the place of that deliberately made by the parties.” 
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In Imperial Fire Ins. Co. vs. Coos County (151 U. S., 452, 462), 
Mr. Justice Jackson, for the court, says:— 

“Contracts of insurance are contracts of indemnity upon the 
terms and conditions specified in the policy or policies embodying 
the agreement of the parties. For a comparatively small considera- 
tion the insurer undertakes to guaranty the insured against loss or 
damage, upon the terms and conditions agreed upon, and upon no 
other; and, when called upon to pay, in case of loss, the insurer 
therefore may justly insist upon the fulfillment of these terms. If 
the insured cannot bring himself within the conditions of the 
policy, he is not entitled to recover for the loss. The terms of the 
policy constitute the measure of the insurer’s liability, and, in order 
to recover, the insured must show himself within those terms; and 
if it appears that the contract has been terminated by the violation, 
on the part of the assured, of its conditions, then there can be no 
right of recovery. The compliance of the assured with the terms of 
the contract is a condition precedent to the right of recovery. If 
the assured had violated or failed to perform the conditions of the 
contract, and such violation or want of performance has not been 
waived by the insurer, then the assured cannot recover: It is im- 
material to consider the reasons for the conditions or provisions on 
which the contract is made to terminate, or any other provision of 
the policy which has been accepted and agreed upon. It is enough 
that the parties have made certain terms conditions on which their 
contract shall continue or terminate. The courts may not make a 
contract for the parties. Their function and duty consist simply in 
enforcing and carrying out the one actually made.” 

The judgment of the circuit court is affirmed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


NEW YORK LIFE INS. CO. 
v8. 
TALIAFERRO.* 


In an action by an agent to recover compensation for services, it appeared 
that insurance had been procured by the agent upon an agreed rebate 
which he was not authorized to allow, but the company received his 
check for the balance of the premium with knowledge of the fact and 
used the proceeds. 

Held, That this of itself did not prove a waiver by the company of a claim to 
the full premium.if it was at the same time demanding the balance. 
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Held, That where the company refused to comply with the agent’s demand in 
such case to return his check and he would try to take up the policy, the 
jury was justified in finding that it had ratified the contract as made, and 
it was not entitled to recever the rebate from the agent. 


Wake & Oxp, for Plaintiff in Error. 

W. L. Witurams, for Defendant in Error. 

Bucwanav, J. 

W. H. Taliaferro brought an action of assumpsit against the New 
York Life Insurance Company to recover compensation for services 
rendered as agent of that.company. A judgment was rendered in 
his favor, and to that judgment this writ of error was awarded. 

Upon the trial of the cause the plaintiff introduced in evidence a 
written agreement between the parties, by which the plaintiff was 
created the agent of the defendant company, and the terms and con- 
ditions of the agency were fixed. To the introduction of that paper 
the defendant objected, upon the ground that it was under seal, and 
would not, therefore, sustain an action of assumpsit; but the objec- 
tion was overruled, and this action of the court is assigned as error. 
At a later stage of the trial the defendant company read to the jury 
the deposition of its president, to which was attached a duplicate 
of the written agreement introduced by the plaintiff. This, the 
plaintiff insists, was a waiver of the defendant’s objection to the 
introduction of the paper. 

If this be so, it is immaterial whether the writing was under seal 
or not. 

If a party objects to the introduction of evidence, and afterwards 
introduces the same evidence himself, it is no ground for reversing 
the judgment, although the evidence objected to was incompetent. 
Some courts so hold because the error is harmless, and others be- 
cause the subsequent introduction of the same evidence is a waiver 
of the objection. Whether it be placed upon one ground or the 
other, the result is the same. 

In the case of Iron Co. vs. Fields (recently decided by this court), 
where this question arose, it was said: “ But, even though the court 
erred in admitting the record when offered by the plaintiffs, that 
error was cured by the defendant, when they themselves, at a sub- 
sequent stage of the cause, offered the same record in evidence. If 
the action of the court in permitting this record to be read at the 
instance of the plaintiffs were now held to be erroneous, it would 
not affect the record, as it was presented in the trial before the jury 
for it would still be in evidence upon the motion of the defendants. 
* * * Rich vs. Rich, 16 Wend., at page 666; Edington vs. Insur- 
ance Co., 67 N. Y., at page 192.” See, also, State vs. Furney, 41 
Kan., 115; 2 Am. & Eng. Enc. Pl. & Prac., 559. 
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The next error assigned is to the court’s refusal to give instruction 
No. 3, asked for by the defendant. 

One of the questions to be determined by the jury was whether 
the defendant company had ratified the action of the plaintiff in 
agreeing to make a rebate on the cash premium paid by one Bur- 
russ on a policy of insurance which he had been induced to take 
out in the defendant company by the plaintiff, or his associate or 
subagent, one Haddaway. 

The instruction which the court refused to give informed the jury, 
among other things, that “the deposit and use by the company of 
the check of W. H. Taliaferro for $1,478.25, the proceeds of said 
Burruss note, did not constitute any waiver by the company of its 
right to the balance of the said premium due it, if, at the time of 
such deposit and use, the company was steadily claiming from said 
Taliaferro, or said Taliaferro and Haddaway, the balance of said 
premium due it. 

Whether the defendant company had ratified the action of the 
plaintiff or of the plaintiff and Haddaway in agreeing to make such 
rebate, or had waived its right to claim from the plaintiff the 
amount of the rebate, was not to be ascertained merely from the 
fact that the defendant company had received a check for its share 
of the first premium, less the rebate, and used the proceeds thereof 
with knowledge that it was in full of the cash premium, but was to 
be determined from all the acts of the defendant company in evi- 
dence which tended to show such ratification or waiver. There 
being other evidence tending to show this, the court did not err in 
refusing to give the instruction: Railroad Co. vs. Thomas, 92 Va., 
606; Kimball vs. Borden (Va.). 

The third and last assignment of error is to the action of the 
court in refusing to set aside the verdict because contrary to the 
law and the evidence. 

It is not denied that the verdict of the jury was correct, if the 
plaintiff had secured as much as $200,000 of new insurance, and the 
defendant company had ratified the contract of insurance made 
with Burruss for $100,000, in which a rebate on the cash premium 
was allowed without authority; but it is insisted that the evidence 
did not establish either of these facts. 

The evidence shows that the plaintiff had secured more than 
$200,000 of new insurance, if the Burruss policy for $100,000 was 
secured by him. There is some conflict in the evidence whether the 
last-named policy was secured by Haddaway as the agent of the 
plaintiff, or whether it was secured by him on their joint account. 
There was, however, evidence sufficient to justify the jury in reach- 
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ing the conclusion that the Burruss policy was secured by the 
plaintiff on his own account, through Haddaway as his agent. 

The evidence shows that after the Burruss policy was delivered, 
but before the defendant company had been paid any part of the 
cash premium, it had full knowledge of all the facts connected with 
the transaction; that it knew that the plaintiff thought, though 
erroneously, that the defendant company had, through Haddaway, 
authorized the rebate; that, when it called upon the plaintiff to 
account for the rebate, he declined to do so, and requested the de- 
fendant, if the contract of insurance made with Burruss was not 
satisfactory, to return the check then held by it for its share of the 
cash premium, less the amount of the rebate (and marked, “ Net 
amount in full of the cash premium ”), and that he would take up 
the policy and cancel the contract; that the defendant company de- 
clined to do this, and afterwards collected the check, and appropri- 
ated the proceeds to its own use, and thus refused to give its agent 
an opportunity to have the contract rescinded, which, so far as it 
allowed a rebate, was made without authority upon the part of its 
agent, and in violation of the law of the State of New York, where 
the defendant company was incorporated. If it had given the 
plaintiff an opportunity to have the contract rescinded, and he had 
been unable to do so, then there would have been much force in 
the contention that the plaintiff should make good the rebate; but 
having refused to do this, and insisted upon retaining the benefit of 
the contract, it must take it as made, with its burdens as well as its 
benefits: Rader’s Adm’r vs. Maddox, 150 U. S., 131. 

Under all the circumstances of this case, notwithstanding the 
fact that the defendant company continued its demand upon the 
plaintiff to make good the amount of the rebate, the jury were war- 
ranted in finding that it had ratified the contract of insurance as 
made with Burruss. 

We are of opinion that there is no error in the judgment com- 
plained of, and it must be affirmed. Cardwell, J., absent. 
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COURT OF APPEALS OF KENTUCKY. 


PRUDENTIAL INS. CO. OF AMERICA ) 
v8. 


CUMMINS’ ADM’R.* \ 


The premiums of an industrial policy payable to the personal representative 
of insured were paid by M., who had no insurable interest, under the be- 
lief that it was for her benefit. The application was signed with the name 
of the insured. It appeared that M. had been deceived by the agent, who 
had, perhaps, signed the name of insured, with the belief that she would 
be the beneficiary. 

Held, In an action by the personal representative of the insured, that the com- 
pany was bound by the acts of its agent, and was liable. 


J. M. Cuarrerson, for Appellant. 
Ricuarps, Baskin & Ronap, for Appellee. 


Paynter, J. 

This action was brought upon a policy of insurance issued upon 
the life of Martin Cummins, and at his death the amount which the 
company was obligated to pay was payable to the executor or ad- 
ministrator of theinsured. The defense to the action is that Martin 
Cummins did not sign the application for insurance; that it was 
signed by one Mary Malley, without the authority of Cummins; that 
she had paid the premiums; and that she had no insurable interest 
in the life of Martin Cummins. It appears that Mary Malley paid 
the premiums upon the policy in the belief that Cummins’ life was 
insured for her benefit, and that at his death the sum which the 
policy obligated the company to pay would be paid to her. She did 
not sign the application for the insurance. It is not clear whether 
Martin Cummins signed it, or the agent of the company; but it does 
appear from the testimony of the assistant superintendent of the 
company that the agent who solicited the insurance was to go to the 
Galt House, and get the signature of Cummins to the application. 
Two months after the policy was issued, Cummins said he knew that 
he was insured. It is fair to infer that Cummins signed the appli- 
cation, or, if not, the agent of the company did so by his authority. 
Had the policy been payable to Mary Malley, the question would 
arise as to whether she had an insurable interest in the life of Cum- 
mins; but, as the policy was made payable to Cummins’ personal 
representative, it must be treated as a contract with Cummins. The 
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mere fact that she paid the premiums on the policy did not render 
invalid the contract of insurance. 

It is perfectly manifest that the agent of the company practiced 
a gross fraud upon Mary Malley, with the view of having her pay 
the premiums upon the policy; but that fact will not avail the com- 
pany in its effort to defeat a recovery in this action. Cummins made 
no representation in the application that he had written his own 
name thereto. There is some printed matter on the application, not 
above the signature, which seems to be for the information of the 
agent of the company, and perhaps for an applicant, and which in- 
dicates how the application shall be signed. If Cummins directed 
some one to write his name to the application, he was bound by it 
so far as it truly represented the statements which he was informed 
it contained. The agent who took the application must be presumed 
to have been acting within the scope of his authority. If he signed 
the application for Cummins with Cummins’ authority, certainly the 
company cannot avoid the obligation of the policy on that account. 
There is no claim that any of the statements contained in the appli- 
cation with reference to his age, health, family history, etc., were 
untrue. In Wright’s Adm’r vs. Insurance Co. (91 Ky., 208), the 
court held that an insurance company is responsible for the acts and 
declarations of its soliciting agent in the matter of preparing appli- 
cations. If, under such circumstances, the company is bound by 
such acts and declarations, it certainly is bound where it accepts an 
application for insurance which the applicant may have authorized 
such agent to sign for him; especially as those who claim under the 
policy are not questioning the authority of the agent to sign the 
name of the insured to the application. Whether signed by the in- 
sured or the agent of the company, at his instance, the company is 
liable on the policy. The judgment is affirmed. 





1898. | Holbrook et al. vs. Baloise Fire Ins. Co. 


SUPREME COURT OF CALIFORNIA. 


HOLBROOK Et AL. 
v8. 
BALOISE FIRE INS. CO.* 


An agreement for arbitration which provided that the submission should be 
without reference to any other matter of difference than the damage and 
should only be binding as to that, along with a policy stipulation that 
such arbitration should be held to waive any policy condition, was not a 
waiver of a provision avoiding the policy in case of other insurance. 


The policy was procured by mortgagees in the name of the mortgagor, loss 
payable to mortgagees, and the mortgagor afterwards paid to them the 
premium. Afterwards the mortgagor took out other insurance for his 
own benefit. The policy provided that it should be void in case of other 
insurance by the insured. The agent who issued the policy did so under 
an agreement with the mortgagees from whom he had procured the loan 
for the owner, and with the latter, the mortgage also stipulating for such 
insurance, 


Held, That the mortgagees were not the insured within the policy. 


Held, That where the ayent signed the application in the name of the owner, 
he was the agent of the owner under the circumstances, and his knowl- 
edge must be imputed to the owner. 


Held, That in such case the policy was defeated by the act of the owner in 
procuring other insurance though he was at the time ignorant of its 
existence. 


Britt, C. 
' Action on a policy of fire insurance which contained a clause 
against double insurance, as follows:— 

This entire policy, unless otherwise provided by agreement * * * shall 
be void if the insured now has or shall hereafter make or procure any other 
contract of insurance * * * on property covered by this policy. 

The defense relied on is that the insured committed a breach of 
this condition by obtaining additional insurance without defendant’s 
consent. 

Plaintiffs loaned a sum of money to one J.C. D. McMahan. In 
the course of the negotiation of such loan, it was agreed that plain- 
tiffs should have, as security, a mortgage upon land of the borrower 
in the city of Stockton, and a policy of insurance on a building to 
be erected thereon. The mortgage was executed by McMahan on 
November 9, 1892. It provided, among other things, that he would 
keep the buildings on the land insured to the amount of at least 
$1,000, and assign the policies of insurance to the plaintiffs. One 
Henderson negotiated the said loan as broker both of the mort- 
gagor and the mortgagees. He was also the local agent for the de- 
fendant insurance company. On December 5, 1892, he filled out a 
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blank form of application to defendant for insurance to the amount 
of $1,000 on McMahan’s building, then in course of erection. The 
paper was entitled “Application and Survey of J. C. D. McMahan,” 
and it was stated therein that the insurance was for the security of 
a mortgagee. Henderson signed the name of McMahan thereto as 
applicant. Thereupon he issued on behalf of defendant the policy 
in suit, wherein it was stated that the Baloise Company “does in- 
sure” J. C. D. McMahan for the term of three years against loss by 
fire to the amount aforesaid on his said building; loss, if any, pay- 
able to said mortgagees. The policy was delivered to the mort- 
gagees. The premium was paid from funds of theirs in the hands 
of Henderson, but, on the completion of the building, McMahan 
gave to them his note for the amount thereof. After the issuance 
of this policy, and, as we understand the facts and the argument of 
counsel, after the execution of his note to plaintiffs for the said pre- 
mium advanced by them, McMahan obtained a policy from the In- 
surance Company of North America to the amount of $1,200 upon 
his interest in said building. Defendant had no notice of such sub- 
sequent insurance until after the fire by which the building was 
destroyed. After such notice, however, defendant joined the North 
American Company in an agreement with McMahan to submit the 
question of the amount of the loss to appraisers; and such amount 
was thus ascertained to be the sum of $1,210.36. Said agreement 
for appraisement contained a provision that the submission was 
without reference to any other matter of difference within the con- 
ditions of the insurance, and should be of binding effect only so far 
as regarded the damage to the property; and it was one of the 
clauses of defendant’s policy that it should not be held to have 
waived any conditiou of the policy by proceeding on its part to an 
appraisal in the manner stated. The findings of the court disclose 
the matters above set out. It was further found that defendant did 
not intend to insure the interest of plaintiffs as mortgagees in said 
building, but did intend to insure the interest of McMahan therein 
“for the benefit and security of plaintiffs;” also, that McMahan 
‘had no actual personal knowledge of the issuance” of said policy 
of defendant. Judgment was for plaintiffs in the sum of $550.15, 
the court prorating the liability of defendant with that of the 
North American Company. 

In view of the terms of the agreement by which the two insur- 
ance companies submitted to arbitration the question of the amount 
of the loss, and the provisions of the policy in suit looking to such 
submission, the contention of respondents that the steps taken by 
defendant in that matter operated to waive the forfeiture insisted 
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upon cannot be sustained: Stockton, etc., Agricultural Works vs. 
Glens Falls Ins. Co., 98 Cal., 557; Johnson vs. Insurance Co., 41 
Minn., 396. The question, then, is whether the “ insured” procured 
the second insurance within the condition against the same con- 
tained in the policy. Respondents contend that they, and not 
McMahan, were the “ insured,” and hence were not affected by his 
act. But the payment of the premium was, in effect, made by 
McMahan. He was the person said in the policy to be insured. If 
the mortgage had been discharged before the loss, he would still 
have been indemnified by the policy for the full period named 
therein. Therefore we think it clear that the stipulation in the 
policy for payment to the mortgagees in case of loss was but a pro- 
visional assignment of the contingent proceeds of the contract, and 
had not the effect to substitute the mortgagees for the mortgagor 
as the party insured. “It is still,” said the Supreme Court of Wis- 
consin in the discussion of a similar provision, “the owner of the 
premises who is insured, and the contract of the company is with 
him alone, and the continued validity of the policy is dependent 
upon the performance by him of the conditions embraced in it:” 
Williamson vs. Insurance Co., 86 Wis., 395, 396. See Gillett vs. 
Insurance Co.,73 Wis., 203; Moore vs. Insurance Co., 141 N. Y., 219; 
and the note in 28 Am. Law Reg. (N. 8.), pp. 221-243, where the 
learning pertaining to this subject is well digested. We do not 
perceive how the finding that defendant intended to insure the in- 
terest of McMahan for the benefit and security of plaintiffs, under- 
stood, as it must be, in connection with the other facts found, at all 
influences the case. The finding declares no more than the implica- 
tions from the policy itself and the circumstances attending its issue. 

We agree with respondents that McMahan could not become the 
insured without his knowledge or consent; but we think they mis- 
take in the assertion that he procured the North American policy 
“in total ignorance of the issuance of the Baloise policy.” It is 
true the court found that McMahan “had no actual personal knowl- 
edge ” of its issuance; but, considering the other facts found, this 
must be held to mean no more than what it literally imports,—that 
he had no knowledge thereof derived from the immediate exercise 
of his own senses; for, in the first place, he had agreed with the 
plaintiffs, through Henderson, that they should have, as part of the 
security for their loan, a policy of insurance on the building. A 
similar stipulation was inserted in the mortgage executed by him. 
The issuance of the Baloise policy was the only attempt at compli- 
ance with his promises in this regard. And, secondly, he gave to 
the plaintiffs his promissory note for the amount of the premium 
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they had advanced to Henderson. If these facts do not show that 
McMahan had actual notice of the Baloise policy, they at least show 
that Henderson was the agent of McMahan, to whom the latter 
committed the matter of obtaining the same, and that Henderson’s 
knowledge of the issue thereof must be imputed to McMahan. And, 
since the plaintiffs accepted and retained the policy showing on its 
face that McMahan was the insured, they are in no position to say 
that they should not be affected by mere imputed knowledge of 
McMahan. They acted on the assumption that he had actual 
knowledge. The insured having procured further insurance without 
the consent of the insurer, the policy sued on became void, in virtue 
of the express provision for such result: Locey vs. Insurance Co. 
(Cal.). We recommend, therefore, that the judgment be reversed, 
and the cause remanded, with directions to the court below to 
render judgment for defendant on the findings. 

We concur: Searls, C.; Haynes, C. 

Per Curtam. For the reasons given in the foregoing opinion, the 
judgment is reversed, and the cause remanded, with directions to 
the court below to render judgment for defendant on the findings. 


COURT OF APPEALS OF KENTUCKY. 


KENTUCKY LIFE & ACCIDENT INS. CO. 


v8. 
FRANKLIN.* 


The policy indemnified against loss of time on satisfactory proof of injury 
‘in a sum not exceeding $25 per week, or the money value of his time, 
for such period of total disability as shall immediately follow the accident 

* * not exceeding, however, fifty-two consecutive weeks.” 

Held, That the indemnity was due and payable weekly and not at the end of 
the time, and sent prior to such end was not premature. 

The insured was injured by the discharge of his gun while hunting, due to 
the turning of a fence rail on which he was sitting with the gun cocked. 

Held, That whether the insured used due diligence for his safety as the 
policy required, was for the jury. 

Held, That the policy was not defeated by the fact that he was insured as a 
‘‘grocer with desk and counter duties,” in the absence of evidence that 
his occupation was that of a huntér, although the policy had a special 
hunters’ class. 


Geo. L. Huspanps, for Appellant. 
Tuomas H. Hinzs, Tuomas G. Poors, and E.T. Buttock, for Appellee. 
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Hazetriae, J. 

This action was brought by appellee for indemnity under an 
“accident” insurance policy issued to him by the appellant, in 
which he was insured as a “ grocer, with desk and counter duties.” 
He was seriously injured on March 24, 1894, by the accidental dis- 
charge of a shotgun in his own hands, or which fell from his own 
hands, while out hunting birds and other game. The provisions of 
the policy are to the effect that, if the insured sustains bodily 
injuries effected through external, violent, and accidental means, 
which alone produced death, the company would pay the wife of 
the insured the principal sum of $5,000; and if by such means he 
sustained injuries which should immediately and wholly disable 
him, and prevent him from the prosecution of any and every kind 
of business pertaining to the occupation under which he is insured, 
then, 

On satisfactory proof of such injuries, he [shall] should be indemnified 
against loss of time thereby in a sum not exceeding $25 per week, or the 
money value of his time, for such period of continuous total disability as 
shall immediately follow the accident and injuries aforesaid, not exceeding, 
however, fifty-two consecutive weeks from the time of the happening. 

There are many other provisions of the policy, but with them we 
are not now concerned. Itis admitted that the insured was wholly 
disabled for many weeks, and that the means were accidental. The 
suit was filed on July 3, 1894, for the weekly indemnity provided for 
in the policy, and sought to recover the sum of $25 per week from 
the date of the injury up to the filing of the petition. The defense 
of the company was: (1) Under the contract, the language of which 
on the point involved we have quoted, the weekly indemnity was 
not to be paid until the expiration of the 52 weeks after the acci- 
dent, if the total disability continued that long, or at least it was 
not due until such disability ceased, and therefore this suit was 
prematurely brought. This question was raised by demurrer to the 
petition, that pleading showing that the total disability had not 
ceased. (2) That one of the conditions of the policy sued on was 
that the insured “would use due diligence for his personal safety 
and protection,” whereas he had not done so, but, on the contrary, 
at the time of the accident, “be was sitting on a fence, with a 
double-barreled shot gun in his hands, with one or both hammers 
cocked, wher a rail turned, and he fell off, and the gun was dis- 
charged, causing the injury,” etc. (3) That the plaintiff was only 
insured as a “grocer, with desk and counter duties,” and that a 
condition of the policy was that “if the insured was injured or 
disabled while doing or performing any act or thing pertaining to 
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an occupation classed by the company as more hazardous than the 
occupation under which he was insured,” he should then be entitled 
“only to indemnity in such more hazardous class that the premium 
paid by him would pay for in such more hazardous class,” and that 
the company “has a class called a ‘Hunter’ class, embracing all 
those engaged in the occupation of hunting, and which is more 
hazardous,” etc. And, lastly, the answer called in question the 
value of the time of the insured. 

None of these defenses seem to require any very serious consider- 
ation or present any real difficulty. There is nothing whatever to 
indicate that the weekly indemnity was not to be paid weekly. The 
language clearly imports weekly payments after satisfactory proof 
of the injuries received, and there is no complaint here of the want 
of such satisfactory proof. It does not appear that vexatious suits 
were brought for this weekly indemnity. We think the insured did 
not have to wait until his disability ceased, or until the end of a 
year, before bringing this action for loss of time. If he had so 
waited, he would likely have been met with plea of limitation, based 
on a condition, found in fine print on the back of the policy, “ that 
no action shall be maintained nor recovery had for any claim or 
part thereof upon or by virtue of this certificate after the lapse 
of six months from the death or injury of said member.” Upon 
making the necessary proof of injury, we think he was entitled to 
the weekly indemnity provided for in the policy, and, in the absence 
of any agreement to the contrary, this should be paid to him weekly, 
in accordance with what we think is the natural import of the 
language used in the policy. And this would also seem more in 
accord with the probable intention of the parties to the contract, 
and certainly more in accord with the probable needs of the injured 
beneficiary, whose loss of time is sought to be made up to him by 
weekly indemnity. Further, we cannot say, as matter of law, that 
the insured was guilty of “want of due diligence for his safety and 
protection” on the occasion in question. This expression required 
of the insured no higher degree of diligence or care than prudent 
persons are accustomed habitually to use. The requirement is not 
inconsistent with mere inadvertence, or with running such risks as 
prudent and cautious persons are in the habit of running: Keene 
vs. Association, 161 Mass., 149; Stone vs. Casualty Co., 34 N. J. Law, 
371. It may be that prudent and cautious persons carry their guns 
cocked, and mount places in the manner the insured did, and, if so, 
there has been no breach of this condition of the policy. This 
question was properly submitted to the jury in unobjectionable 
instructions. It is true, as contended, that the occupation of the 
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insured is stated to be that of “grocer, with desk and counter 
duties.” But the question of whether he “ was injured while doing 
an act or thing pertaining to the occupation of a hunter” was sub- 
mitted to the jury. This was as much as the company could ask. 
It seems to us the language of the condition upon which the in- 
demnity was to be reduced has reference to acts or things done 
in following an occupation or business, and not to individual acts. 
So far as this clause goes, a merchant, lawyer, physician, etce., might 
go fishing, and, if drowned accidentally, there might still be a re- 
covery under the policy: Stone vs. Casualty Co., 34 N. J. Law, 371; 
Eggenberger vs. Association, 41 Fed.,172. Lastly, the jury’s find- 
ing of value accruing to the insured from the loss of time is sus- 
tained by the evidence. The judgment is affirmed. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. ; 


Arson. 


In the case of Knopke vs. Germantown Farmers’ Mutual Ins. Co., 
decided by the Supreme Court of Wisconsin, April 12, 1898, it was 
held that an instruction that innocence must be presumed until 
guilt was proved, and the case must be decided by the preponder- 
ancé of evidence, rendered unnecessary an instruction that the jury 
must be satisfied by a preponderance of evidence that the plaintiff 
intentionally fired the property, and that there was no such pre- 
ponderance unless the evidence was sufficient to overcome pre- 
sumption of innocence. Nor was it misleading to instruct in the 
same connection that the case must be decided on such preponder- 
ance, and that the evidence preponderates which weighs most. 


InpustriaL Insurance—AGent’s Contract—CounTer C1arm. 

In the case of Sun Life Ins. Co. of America vs. Bevan, decided 
by the Court of Appeals of Kentucky, Nov. 17, 1897, the piaintiff 
sued insured to recover a cash deposit claimed to have been made 
while acting as agent of an industrial company. The company set 
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up as a counter claim, an agreement in the agent’s contract to repay 
to the company fifteen times the amount of his lapsed policies dur- 
ing a certain time after the termination of his agency. It was held 
to be the duty of the company to plead and prove the fact of these 
lapsed policies and their amounts. The company presumably had 
the information and the agent might not know after the business 
had passed out of his hands. 


InsuraBie INTEREST. 
In the case of Curtiss vs. AStna Life Ins. Co., decided by the 
Supreme Court of California, July 17, 1891, it was held that 


In an action for the insurance by one to whom the creditor had assigned the 
policy as collateral security for his own debt, it is immaterial, as between the 
assignee and the insurer, that, after loss, the creditor, prior to his death, had 
paid the debt, since that question can only arise between the assignee and 
the heirs or personal representatives of the creditor. 

Where the complaint alleges that the insured became indebted to the bene- 
ficiary more than four years prior to the date of the policy, a defense that the 
beneficiary had no insurable interest, because the debt was barred by the 
statute of limitations must be raised by plea, and not by demurrer, since the 
averment of indebtedness is not inconsistent with the fact of an original 
promise in writing to pay at a date within four years. 

An averment that the beneficiary agreed to make further advances to the 
insured, for which the policy was to stand as security, will be presumed, on 
general demurrer, to imply that the agreement was written, and hence not 
void under the statute of frauds. 

Where a creditor takes a policy on his debtor’s life for a sum exceeding the 
debt, a binding agreement to make further advances on demand to the full 
amount of the policy gives him an additional insurable interest. 

A proviso in a policy payable to one of his assigns, providing that a claim 
‘by an assignee shall be subject to proof of interest’ does not apply to one 
who holds it as collateral security for a debt, since the assignee is a mere 
trustee for the debtor, and must account for any surplus proceeds after pay- 
ing the debt, and it is not necessary for such assignee to allege that he had 
an insurable interest in the life of insured. 


Liasinity or Memper or Mutua Company. 


In the case of Fulton vs. Stephens, decided by the Supreme 
Court of Wisconsin, April 12, 1898, the following syllabus was fur- 
nished by the judge:— 


The contract of membership between defendant and the Wisconsin Odd 
Fellows’ Mutual Life Ins. Co. contained a promise on the part of the former 
to pay assessments, made according to the charter and by-laws of the com- 
pany, which provided, in substance, as follows: Whenever the secretary of 
the company shall deem it necessary to replenish the policy fund, he shall 
make an assessment upon the members of the company by the entry of an 
order in a book to be kept for that purpose. Within twenty days thereafter 
he shall notify the members in writing of such assessment. Each member 
shall be bound by the notice from the time of its deposit in the post office, or 
delivery to, or the leaving of it with, him, and he shall thereby become liable 
to pay the assessment within sixty days from the date of the notice. In case 
of a failure to pay any such assessment within such time, the defaulting 
member shall forfeit all right under his certificate, and the same shall be void 
as to the company. Defendant failed to pay an assessment duly levied and 
noticed to him, within the time required as aforesaid. Other assessments 
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were made and duly noticed before the expiration of such time, and still 
other assessments were made and noticed thereafter. 

Held, That the making of the assessment and giving notice thereof, to re- 
plenish the policy fund, not the death of the member, fixed the liability of 
the defendant under his contract. 

That he is liable for all assessments made and of which he was duly notified 
before his membership ceased, by reason of failure to pay an assessment 
within sixty days, as required by his contract, but not for the assessments 
made thereafter. 


Suicipe.—Insaniry. 
In the case of Ritter vs. Mutual Life Ins. Co., of New York, decided 
by the United States Circuit Court, E. D., of Pa., April 4, 1895, it 
was held that 


If one whose life is insured kills himself when his reasoning faculties are so 
far impaired by insanity that he is unable to understand the moral character 
of his act, even if he does understand its physical nature, consequences, and 
effect, his self-destruction will not, of itself, prevent a recovery on the policy. 
But by capacity to understand the ‘moral character of his act” is to be un- 
derstood a capacity to understand what he was doing, and the consequences 
thereof to himself, his character, his family, and others, and to comprehend 
the wrongfulness of the act, as a sane man would. 

The contract of life insurance contains an implied condition that the insured 
will not intentionally terminate his own life. 

The presumption of sanity is not overthrown by the act of committing sui- 
cide. Suicide may be used as evidence of insanity, but, of itself, is insufficient 
to establish it, and the burden of proof is still on the party alleging it. 


Tontine AccountING. 
In the case of Everson vs. Equitable Life Assurance Society, 
decided by the United States Circuit Court, W. D. of Pa., March 11, 
1895, it was held that 


Where a bill seeks both discovery and an accounting, the discovery must be 
regarded, prima facie, as incidental to the accounting, and, if there is no right 
to an accounting, the bill will be held bad upon demurrer. 


The relation between the holder of a matured semi-tontine policy and the 
insurance company is that of debtor and creditor merely, and involves no 
trust relation; and a policyholder who is dissatisfied with the amount of the 
surplus which is apportioned to him by the company, pursuant to the terms 
of the policy, cannot maintain a bill for accounting and discovery when there 
are no sufficient allegations of fraud. 


The court says in part:— 


We are unable to read into this contract any other relation between the par- 
ties than those of debtor and creditor. While the principles of honest and pru- 
dent corporate management may dictate, and the positive enactments of law in 
several States may enforce, the formation and maintenance of adequate reserve 
funds to insure the protection of policyholders and the liquidation of their 
claims as they mature, yet we cannot say, from the terms of the contract here 
entered into between the parties, that such reserve was to be the individual 
property of the policyholder, and that the company holds it for him as a trus- 
‘tee, with the consequent duty of accounting for it as a trust fund. As was 
said in a kindred case, ‘ there is, in reality, no specific or separate fund, as it 
is made up simply by a system of debits and credits contained in the books of 
the company, which debits and credits are made during the running of the 
tontine period.” 


The underlying fallacy of complainant’s bill is the assumption as a fact of 
a duty on the respondent, not to respond in damages for its breach of contract, 
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if such there was, but to account ; and, because it has not accounted, com- 
plainant claims the right to file his bill to compel such accounting and for 
discovery in aid thereof. But unless there was a duty to account, the com- 
plainant cannot base his bill on respondent’s failure so to do, for such refusal 
was not a denial of what complainant was entitled to demand. If such right 
exists in one stockholder, it exists in all, and each, by virtue of the maturing 
of his policy, would have the right to demand an individual account of the 
kind here craved. If such is the case, the business of insurance companies 
would be largely diverted from their sphere of husbanding their resources to 
meet their contract obligations to those insured to that of preparing volumi- 
nous accounts fer policyholders. 


TRANSFER OF TITLE. 
In the case of Phoenix Ins. Co., of Hartford, vs. Asberry, decided 
by the Supreme Court of Georgia, April 29, 1895, the following 
syllabus was furnished by the court :— 


A conveyance of real estate by a debtor to a creditor, under section 1969 of 
the Code, is an alienation of the property, operates to pass the title to the 
premises conveyed, and is not a mere incumbrance thereon, Hence, where a 
policy of insurance, covering a building on the premises is issued, containing 
a condition that the policy should be void ‘if the property should be sold, or 
the title or possession of the property, or any part thereof, trunsferred or 
changed, whether by legal process, judicial decree, conveyance, or other- 
wise:’’ and where, pending such insurance, the holder of the policy thus 
conveys the property insured,—the policy is thereby rendered void, and in 
case of loss the assured cannot maintain thereon an action against the insurer. 


Waiver oF Premium Note PayMent. 


In the case of Sullivan et al. vs. Connecticut Indemnity Asso- 
ciation, decided by the Supreme Court of Georgia, July 20, 1897, 
the following syllabus was furnished by the court:— 


The evidence introduced by the plaintiff on the trial of an action upon a 
policy issued by a life insurance association, showing that promissory notes 
given by the insured for the first premium on such policy had matured while 
he was in life, and that the same had never been paid, and the policy stipu- 
lating that “no insurance shall take effect under this policy until the first 

ayment hereby required is made during the lifetime and continued good 
health of the insured,” and also that, “in case any note, check, or draft 
given in payment or part payment of money due the association shall not be 
paid at maturity, this policy lapses in the same manner as it would had the 
payment not been made when due,” there was no error in granting a nonsuit. 

If, in a case of this kind, a demand upon the insured for payment of the 
premium notes after their maturity could, in any event, be treated as a waiver 
by the association of the foregoing stipulations, it certainly ought not to be 
so treated when payment is refused. 
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SUPREME COURT OF GEORGIA. 


NEW YORK LIFE INS. CO. 
v8. 


BABCOCK.* 


A contract of life insurance is consummated upon the unconditional written 
acceptance of the application for insurance by the company to which 
such application is made. 

Actual delivery of the policy to the insured is not essential to the validity of 
a contract of life insurance, unless expressly made so by the terms of the 
contract. 

The receipt by an agent from his insurance company of a policy to be uncon- 
ditionally delivered by him to the applicant is, in law, tantamount to a 
delivery to the insured, although the agent never parts with possession 
of the policy, and although its delivery to the applicant is, by contract, 
made essential to its validity. 

It follows from the above that, where an application for life insurance was 
accepted by an insurance company, a policy duly executed was issued 
thereon, and was sent by the company from its home office in New York 
to its local agent in this State, to be unconditionally delivered to the ap- 
plicant, who was in life and in good health when the agent received the 
oe and where the agent, instead of handing the policy to the insured, 

ept it, but nothing remained for the insured to do before he was entitled 
to its possession. there was in law a complete delivery of the policy to the 
insured, and a consummation of the contract of insurance; and the com- 
pany is not relieved of liability on its contract because a receipt, pre- 
viously given by such agent to the applicant for a premium paid in ad- 
vance, contained a stipulation to the effect that the company should not 
be liable until the policy was delivered to the applicant while in good 
health. 


Fuuron Corvitie, for Plaintiff in Error. 
R. J. & J. McCamy and Jones & Martin, for Defendant in Error. 


Lewis, J. 

This was a suit upon a policy of life insurance. The case was 
submitted to the court, without a jury, upon an agreed statement of 
facts, the substance of which was as follows : On November 20, 1895, 
H. C. Babcock made application to J. D. Thomas, local agent at Dalton, 
Ga., of the defendant company, for insurance of $5,000. On the 
same day, Babcock paid the agent the first year’s premium on said 
policy, to wit, $174, and at the same time said local agent gave to 
said Babcock a receipt to the effect that this sum of $174 should be 
held for Babcock on the condition 

That if the officers at the home office of the New York Life Ins. Co. approve 


an application made by him this day for an insurance of five thousand dol- 
lars, and a policy is issued and delivered to him while living and in good 


* Decision rendered, April 11, 1898. Syllabus by the Court. 
: VoL. XXVII.—42. 
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health, said sum shall be applied in payment of the first annual premium on 
said insurance, provided on or before such delivery he shall first pay any bal- 
ance of said premium, 


And 

That unless his application is approved, and a policy is issued and delivered 
to him while living and in good health, and until such first annual premium is 
paid in full, the New York Life Ins. Co. incurs no liability except for the re- 
turn of said sum on surrender of this receipt. 

The receipt further stipulated “that no agent has power in be- 
half of said company to make any contract of insurance or to bind 
said company by making any promise or making or receiving any 
representation or information.” The application made at the same 
time the receipt was given was at once forwarded by the agent to 
the home office of the company in New York. It was provided in 
the application 

That the company shall incur no liability under this application until it has 
been received, approved, the policy issued thereon by the company at the 
home office, and the premium has actually been paid to and accepted by the 
company or its authorized agent during my lifetime and good health. 

This application was stamped: “Received November 25th, 1895. 
Home Office.” In the application was this further provision: 

That the foregoing application, together with the answers made to the 
medical examiner in continuation of and forming part of the application, 
shall be a consideration for and the basis of the contract of the New York 
Life Ins. Co., under any policy issued under this application. 

On the 26th day of November, 1895, a policy of insurance to the 
applicant was issued, in which was contained the exact provisions 
above quoted from the application; and on the face of this policy 
were the words: ‘In witness whereof, the New York Life Ins. Co. 
has, by its duly-authorized officers, signed and delivered this con- 
tract, this, the 26th, day of November, 1895,”—signed by the presi- 
dent and secretary of the company. The above policy was mailed 
to the local agent of the company at Dulton, Ga. It reached Dal- 
ton, and was delivered to the agent, Thomas, by the postmaster, 
about 2 p.m. on November 30, 1895. Thomas made no effort to de- 
liver the policy to the applicant, Babcock, whose office was about 
three minutes’ walk from the post office, but carried it home with 
him, his home being about one mile from the post office. The pol- 
icy remained in this agent’s possession until about 9 o’clock of the 
morning of December 2, 1895, at which time one Sherry McAuley, 
whom the agent knew to be an intimate friend of Babcock, called 
and asked for said policy, stating that he was authorized to receive 
it. The agent asked if Babcock was sick, and McAuley replied that 
he was not. After hesitating, the agent delivered the policy to 
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McAuley. After McAuley had received the policy, he then in- 
formed Thomas that Babcock was dead; that he was found dead on 
the afternoon of the day before, in bis office, with a pistol wound in 
his breast. This was the first knowledge the agent had of Bab- 
cock’s death, and he at once demanded the return of the policy, but 
McAuley refused to give it up. The plaintiff, Adelaide A. Babcock, 
is the party named in the policy as beneficiary, and is the mother of 
the deceased applicant. Demand was duly made by plaintiff on de- 
fendant company for the payment of the policy after the same be- 
came due, which demand was refused. No offer to return the 
money paid by the applicant to the agent Thomas had ever been 
made to the legal representative of the estate of Babcock until the 
day of the trial. Babcock, the applicant, died on December 1, 1895, 
about 4 o’clock in the afternoon, and was in good health up to the 
time of his death. After argument had upon the foregoing evidence, 
the court rendered a judgment for the plaintiff against the defend- 
ant for the principal sum sued for, $5,000, besides interest and costs 
of suit. To this judgment defendant excepted, upon the following 
grounds: (1) Because the court erred in holding the contract be- 
tween the parties was consummated without the delivery of the 
policy, the parties having contracted, as defendant contends, that 
actual delivery of the policy should be made during life of appli- 
cant; (2) because the court erred in holding there was a delivery of 
the policy under the contract; (3) because the court erred in disre- 
garding the conditional receipt as being a part of the contract, said 
receipt declaring the policy must be delivered during the lifetime 
of the applicant; (4) because the court erred in holding the appli- 
cant had paid his first premium, the conditional receipt showing, as 
defendant contends, that there was really no payment, and that there 
was no intention upon the part of the applicant to pay, or defendant 
to receive, said money as a premium. 

The fundamental question to be determined in the legal construc- 
tion of all contracts is, what was the real intention of the parties? 
Where one party makes a proposition to purchase a thing which is 
unconditionally accepted by the other, the contract of purchase be- 
comes complete. There is no reason why the same rule should not 
be applied when a written application is made for an insurance pol- 
icy. So long as the application is not acted upon by the insurance 
company, of course no contract has been consummated; and, if the 
applicant should die before the acceptance of his application, the 
company has incurred no liability. But when the application is ac- 
cepted, and nothing remains for the applicant to do, the contract 
becomes complete. Actual delivery of the policy to the insured is 
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not essential to the validity of such a contract, unless expressly 
made so by its terms. It is true that as to whether or not a policy 
has been delivered often becomes a material question, for this is 
usually the most effectual way of proving the acceptance of the ap- 
plication made by the insured. But the contract may be otherwise 
proven, and, when it is shown to be in writing, it is ordinarily bind- 
ing upon the company, though there should be no delivery what- 
ever, either actual or constructive, of the policy, and though it 
should remain in the hands of the company. This principle is 
settled by the provisions of our statute, which declares: “Such 
contract [fire insurance], to be binding, must be in writing; but 
delivery is not necessary if, in other respects, the contract is con- 
summated:” Civil Code, § 2089. By section 2117 of the Civil Code 
the same principle is made applicable to life insurance. See, also, 
Cooke, Life Ins., p. 43; 1 Joyce, Ins., § 91. See, also, opinion of 
Chief Justice Simmons in Alston vs. Insurance Co. (Ga.). We do 
not mean to say, however, that the insurer and the insured cannot, 
by their contract, make an actual delivery of the policy essential to 
its validity. Wesee no reason why an insurance company cannot 
stipulate in its agreement to insure that its risk shall not begin until 
some definite time in the future, or until some specified act has been 
done. 

It is insisted in this case by the plaintiff in error that the receipt 
given by the local agent to the applicant when the first annual pre- 
mium was paid constitutes a part of the contract of insurance, and 
that, by virtue of tle terms of this receipt, it was expressly agreed 
between the parties that the insurance company should incur no 
liability until its policy had been actually delivered to the applicant. 
We think it very questionable whether the provision in this receipt 
in reference to a delivery of the policy forms any part of the con- 
tract sued on in this case. It was evidently given to protect the 
company against any liability in the event the application made to 
it should be rejected. The agent who gave the receipt had no au- 
thority to make any contract of insurance. When the application 
was passed upon by the duly-authorized officers of the company, 
they could accept it upon such terms and conditions as they might 
stipulate. They could have embodied in the final contract the con- 
ditions offered in the receipt, or have waived their right to do so by 
agreeing to insure the life of the applicant without prescribing the 
conditions named in the receipt. In the application that was 
passed upon and accepted by the company no such condition ap- 
pears. The policy that was issued was evidence of the acceptance 
of this application. The one had direct reference to the other, and 
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neither made any reference whatever to any stipulation contained 
in the receipt. The policy having referred to, and even quoted ver- 
batim the conditions named in the application, and having made no 
allusion whatever to any other paper, the position, to say the least, 
is plausible that it was the intention of the company not to make 
the receipt a part of its contract. But a decision of this question is 
not necessary under the view we take of this case for, under the * 
facts in the record, we hold the condition in the receipt as to deliv- 
ery of the policy was fulfilled. This case is treated just as if the 
policy never left the hands of the local agent; for the means by 
which he was induced to part with its possession after the death of 
the insured cannot strengthen the case of the defendant in error. 
The sole defense of the plaintiff in error is based upon the con- 
tention that, under its contract, it was to incur no liability until 
‘there had been a delivery of the policy to the applicant. Assum- 
ing that this condition constitutes a part of the agreement between 
the parties, it then becomes a material question as to whether or 
not such delivery was effected before the death of the insured. 
This is also a question of intention, and must be determined from 
the facts and circumstances in this case. Asa general rule, when- 
ever one parts with the custody and control of anything with the 
intention at the time that it shall pass into the possession of an- 
other, its delivery to such other person has, in contemplation of law, 
become complete. The mere manual possession of the thing in- 
tended to be delivered is a matter of little consequence. Such pos- 
session may exist without any legal delivery,and it may not exist whena 
legal delivery has been effected. Forinstance,where one has obtained 
possession of property fraudulently, or without the knowledge or 
consent of the owner, there is no delivery from the one to the other, 
the controlling element of intention being absent. On the other 
hand, where a person parts with dominion and control over athing, 
by transmitting it, for example, through the mails, or otherwise, 
with the intention that it shall pass unconditionally into the hands 
of another, and in the course of transportation it has become lost, 
the delivery is, nevertheless, complete in law. The controlling ques- 
tion, then, on this subject of delivery, is not who has the actual pos- 
session, but who has the right of possession. Applying these prin- 
ciples to the facts before us, we think that the delivery of the policy 
in question to the applicant had, in contemplation of law, been 
effected before his death. When his application was accepted at 
the home office in New York, and a policy issued thereon was placed 
in the mails for the sole purpose of ultimately reaching his hands, 
the company parted with its possession and control of the paper. 
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The intention to deliver was complete. The premium money, which 
it bad held up to that time upon a conditional trust, then became 
its absolute property. It would have been guilty of no breach of 
trust in appropriating the fund to its own use. For this privilege it 
thus acquired, there must have been a corresponding benefit accru- 
ing to the original owner of the fund; and what he acquired in lieu 
of his money was an insurance upon his life, and a right to the policy , 
which evidenced the consummation of the contract. If the delivery 
was not complete when the policy was mailed, it gertainly became 
so when it reached the hands of the local agent during the lifetime 
of the applicant, and while he was in good health. Construing this 
act of the company in transmitting the policy to the agent in the 
light of this contract, it necessarily follows, in the absence of any 
proof to the contrary, that the agent received the policy charged 
with no other duty except to hand it unconditionally to the appli- 
cant. If this be true, the possession of the agent was the possession 
of the applicant; and, while in the hands of the agent, the policy 
was simply held by him on deposit, or in trust for the real owner. 
This owner had a right to demand possession of it. Upon refusal, 
he could have recovered it by an action of trover. Conceding this 
right, and we cannot see how death can rob the beneficiary of her 
rights under the contract. 

Upon a careful examination of the authorities cited for the plain- 
tiff in error, as well as others bearing upon the subject, we find 
nothing in conflict with the above views. In the case of Kohen vs. 
Association, decided by Brewer, J., of the Circuit Court of Missouri, 
it was held: ‘“ Where the application for insurance provides that 
the policy shall not be in force until it is delivered to the applicant, 
the contract of insurance will not become binding upon the com- 
pany until delivered.” It will be seen from the facts in that case 
that, before the application was finally passed upon by the com- 
pany in New York, it had received news of the death of the 
applicant. The company in consequence, prepared no certificate of 
membership, and issued no policy to the applicant. The question 
as to what would have constituted delivery had the policy issued 
did not arise in that case. In Misselhorn vs. Association (30 Fed., 
545), decided by the same court, it was held: ‘ Where an applica- 
tion for life insurance, and the policy issued thereon, both provided 
that the policy should not be in force until signed by the officers of 
the association, and délivered to the applicant, and the policy was 
made out after the applicant’s death, and, in ignorance thereof, de- 
livered at the place where he had resided, beld, that it was void.” 
The plaintiff sought to hold the company liable in that case on 
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account of delay in passing upon the application. The company de- 
fended on the ground that the proposition which the applicant 
made was for the policy to become operative when the instrument 
was executed and delivered, and, the instrument being executed in 
ignorance of a material fact, the company was held not liable. The 
question of what would have constituted delivery had the appli- 
cant been in life when the policy issued was not discussed. In the 
case of McCully’s Adm’r vs. Insurance Co. (18 W. Va., 782, syl. point 
3), itis ruled: “A condition that the contract shall not take effect 
except upon the delivery of the policy must be performed before 
the contract is complete.” It will appear, however, from the facts 
in that case, that while the policy had left the home office, and had 
been transmitted to the local agent, yet Patton, J., delivering the 
opinion, put his ruling upon the ground that the policy on its face 
showed that it was not sent to the agent to be delivered absolutely 
to McCully, but only when countersigned by the agent. The case 
of Steinle vs. Insurance Co. (26 C. C. A., 491)} was claimed by the 
plaintiff in error to be one in point, as it involved rights of the com- 
pany growing out of a receipt just like the one in the case at bar. 
The two receipts are similar. But it appears from the facts in that 
case that the application was never, in point of fact, accepted, and 
it was simply held that, if the applicant died before the acceptance 
of his application, the company was not liable. Counsel for plain- 
tiff in error also cites 1 Joyce, Ins., § 98, which lays down the same 
doctrine enunciated in the above cases, to the effect that, where an 
agreement is made that the policy shall not be in force until actually 
delivered to the applicant, the contract is not consummated, nor 
the company bound, in the absence of such delivery. But in the 
same section the author says that this rule is subject to certain quali- 
fications; and among the modifications given by him subsequently 
(see section 102) is this: “Asarule, an unconditional delivery of 
the policy to the agent for delivery to the insured binds the company 
and the agent may not refuse to deliver upon tender of the pre- 
mium, although the insured may be seriously sick.” 

The above authorities we have selected are among the strongest 
relied upon by the plaintiff in error, and we merely call attention to 
them to show that they decide no principle in conflict with our rul- 
ing in this case. On the other hand, the principle upon which the 
third headnote is founded is abundantly sustained by authority, as 
well as reason. In Newark Mach. Co. vs. Kenton Ins. Co. (Ohio 
Sup.), it was held: “When the terms of an executed policy have 
been unconditionally accepted by the insured, and it has thereafter 
been treated as in force by the parties, its delivery will be regarded 
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as complete, though it remain in the hands of the insurer’s agent.” 
In Insurance Co. vs. Thomson (Ky.), it was held that where a policy 
was forwarded by the company to its agent, and by the latter de- 
livered to a broker, the premium having been paid, the company 
was liable, though the policy had not been delivered to the appli- 
cant, but to his widow after his death. The Supreme Court of Ken- 
tucky in that case based its ruling upon the ground that the appli- 
cant had a right to the possession of the policy. In Insurance Co. 
vs. Hallock (72 Am. Dec., 379), it was held: “Acceptance of propo- 
sition to insure completes contract of insurance, and the policy sent 
by mail to the agent for delivery cannot be rescinded without the 
consent of the insured.” In the case of Yonge vs. Society (30 Fed., 
902), the applicant was taken sick the same day the agent received 
the policy from the home office. It was held that the policy was 
binding upon the company from the time it left the home office; if 
not then, when the agent received it. In 1 May, Ins. (3d Ed.), § 55, 
it is declared that, where a policy is made and forwarded to the 
agent to be delivered to applicant on payment of premium, he is not 
entitled to the policy without such payment. Such a case, however, 
says the author, is to be distinguished from those where the party 
claiming the policy has done everything which is required of him. 
In the one case the policy is held merely as a deposit, and for de- 
livery; while in the other it is held for payment of the premium. 
Again, in section 56, the same author says: ‘The mere manual 
possession of the policy is of little consequence, whether it be in the 
hands of the insurers or the insured.” In section 60 of the same 
work it is declared: “To constitute a delivery of the policy, it is 
not necessary that there should be an actual manual transfer from 
one party to the other. The agreement upon all the terms, and the 
issue and transmission to the agent of a policy in accordance there- 
with, for delivery without conditions, is tantamount to a delivery to 
the insured. * * * Whether there is a delivery or not is often 
a question of intention.” 1 Joyce, Ins., § 95, declares that nonde- 
livery by reason of the negligence of the company or its agents does 
not relieve the insurer of liability. To the same effect are the de- 
cisions of this court upon the subject of what constitutes a valid 
delivery of a deed. The law makes such delivery essential to the 
conveyance of title to realty. What would constitute a sufficient 
delivery in law of a deed would be equally sufficient in the case of 
an insurance policy, even where the contract between the insurer 
and the insured stipulated that there should be no liability until de- 
livery of its policy. In the one case the parties supply by contract 
what the law requires in the other: Rushinvs. Shields, 11 Ga., 636 
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(syl. point 5); Howell vs. Lieth, 39 Ga., 180; O’Neal vs. Brown, 67 
Ga., 707; Ross vs. Campbell, 73 Ga., 309, 310. 

In any view, then, that we take of this case, whether the receipt 
given by the local agent to the applicant constitutes a part of the 
contract of insurance or not, the defendant company was liable. 
The insured had complied with every condition and had done every- 
thing required of him in order to obtain insurance upon his life. 
The company had unconditionally accepted his application, and is- 
sued a policy to be unconditionally delivered to him. That policy 
was received by its local agent, who, through negligence or in disre- 
gard of his obligations both to his company and to the other con- 
tracting party, failed without excuse and without authority to hand 
the policy to its real owner. In consequence of this failure and 
negligence, the company contends it is not liable. It thus seeks to 
take advantage of the wrong of its own agent by virtually pleading 
his negligence as a defense to this action. The law should be plain 
in its terms and unmistakable in its meaning before a court should 
hold that for such a cause an insurance policy was inoperative. As 
was held by this court in the case of Clay vs. Insurance Co., (97 Ga., 
44): “Stipulations and conditions in policies of insurance, like 
those in all other contracts, are to have a reasonable intendment, and 
are to be so construed, if possible, as to avoid forfeitures, and to ad- 
vance the beneficial purposes intended to be accomplished.” 

Judgment affirmed. All the justices concurring, except Cobb, J., 
absent for providential cause. 


SUPREME COURT OF GEORGIA. 


GERMAN-AMERICAN MUT. LIFE ASS’N 
v8. 


FARLEY.* 


Where, in a written application for insurance, which is prepared by the agent 
of the company who solicited the insurance and delivered the policy, the 
applicant makes certain statements as to his physical condition, as to the 
general state of his health, as to his rejection by other insurers, to whom 
he had previously applied for insurance, which statements were warranted 
by him to be true, and which, if false, might materially affect the risk, a 
policy of insurance which recites that it was issued in consideration of 
such statements, and of certain other valuable considerations therein ex- 
pressed, but which does not in terms provide that it shall be void in the 
event such statements of fact should prove to be untrue, is not avoided 


* Decision rendered, Nov. 29, 1897. Syllabus by the Court. 
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as @ consequence of the mere falsity of any of such statements, where it 
appears that, even if they were false, they were not fraudulently made, 
and that the fact that they were false was known to the agent of the in- 
surer, who had himself prepared the application and procured the appli- 
cant to sign it. 


Where, in effecting a contract of insurance, the assured and agent of the in- 
surer are dealing at arm’s length, the latter is charged, on behalf of his 
principal, with notice of any facts material to the risk of which he may 
have knowledge, which were not communicated to him with respect of 
some matter springing out of a confidential relation, and which, at that 
time, were present to hismind, whether such facts came to his knowledge 
before or after he became the agent of the insurer. 

If, after a policy of insurance has been issued, knowledge be brought home to 
the insurer that certain statements material to the risk made by the as- 
sured to procure insurance are untrue, but which were by him warranted 
to be true, and, notwithstanding such knowledge, the insurer thereafter 
receives the premiums, in accordance with the terms of the policy, he 
will, after loss, be held to have waived any forfeiture which might other- 
wise have resulted from such breach of warranty, and would be thereafter 
estopped to deny the validity of the policy. 

The mere failure to state a material fact, when not done fraudulently, will 
not avoid a policy of insurance. 

Where an effort is made to impeach a contract of insurance upon the ground 
that it was issued in consequence of the perpetration of a fraud by the 
assured upon the insurer, evidence of the good character of the assured is 
admissible to support his bona fides in the transaction. 

There was nothing in the evidence to authorize a finding of attorney’s fees 
and damages in favor of the plaintiff upon the theory that the defendant 
had been stubbornly litigious, or had acted in bad faith. Under the view 
taken by this court of the evidence submitted, the application of the 
principles above announced renders unnecessary the consideration of the 
minor errors which were alleged to have been committed on the trial. 
Inasmuch as the only error committed upon the trial which might author- 
ize a reversal of the judgment is that relating to the finding in favor of 
the plaintiff of attorney’s fees and damages, the judgment of the court 
below is affirmed, with direction that so much of the verdict as allows 
attorney’s fees and damages be written off, and that the costs which have 
accrued since the rendition of the verdict be taxed against the plaintiff, 
the defendant in error. 


W. A. Wipisz, E. D. Burts, and Frazer & Hinps, for Plaintiff in 
Error. 
Brannon, Hatcuer & Martin, for Defendant in Error. 


ATKINSON, J. 

The questions made in this case arose upon the following state of 
facts: McArdle made application in writing to the German-American 
Mutual Life Association for a policy of insurance upon his life, 
which, in accordance with such application, was issued. The appli- 
cation contained answers to certain questions, which were submit- 
ted in writing by the insurer to the assured. The questions and 
answers which are material to be considered in the present case 
were as follows:— 

Q. Have you ever had shortness of breath? Any other disease of the res- 


piratory organs? Pain in the region of the heart? Palpitation of the heart ? 
* * * Any disease of the heart or blood vessels? 
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To each of these questions the assured answered, “ No.” 


Q. Have you ever been declined or postponed by any company? State 
name of the company. A. Yes; Penn Mutual. Q. Have you ever applied to 
any company for insurance on your life without receiving a policy of the ex- 
act kind and amount applied for? If so, state the name of each company. 
A. Yes; Penn Mutual; near two years ago. * * * Q. When did you last 
consult a physician, and for what reason? A. A billious attack. Q. Name 
and address of physician. A. Dr. J. E. Walker. Q. Give names and ad- 
dresses of the physicians who have attended you or whom you have consulted 
during the past ten years, and for what diseases. A. As above. 


The application also contained the following statement :— 


It is hereby warranted that the above statements and answers are true, 
complete, and true in every particular; and they are offered as the consider- 
ation for the insurance applied for, which shall not be forfeited except for 
fraud and misstatement of age, and nonpayment of mortuary premiums. It 
is agreed that there shall be no contract of insurance until the policy shall be 
issued by the association, and accepted, subject to the consideration and stip- 
ulations therein contained, during the good health of the person to be insured, 
and the receipt of the first payment. And I do hereby waive all provisions 
of law now existing or that may hereafter exist, preventing physicians from 
disclosing any information acquired in the professional capacity or otherwise, 
or rendering him incompetent as a witness in any way whatever, and for him- 
self or any other person accepting or acquiring an interest in such policy, 
authorizes and requests any physicians to testify concerning the health and 
physical condition of applicant. Dated at Columbus, the 9th day of August, 
1894. [Signed] Francis Joseph McArdle. Witness: J. H. Simms, M.D. 


The policy issued by the association was as follows: 


No. 2,931. Amount, $5,000. In consideration of the answers, statements, 
and agreements contained in the application for this policy of insurance, 
which was made a part of this contract, and of the payment of forty dollars 
as a first payment to be made on or before the delivery of this policy, and a 
payment of fifteen dollars payable to the association sixty days from the date 
of this policy, for the general expense fund of the association, and a further 
annual premium of one hundred and eighty-four and 8%; dollars, divided into 
bimonthly installments of thirty and +8/; dollars, due and payable on the first 
day of the months of February, April, June, August, October, and December 
of each and every year during the continuance of this policy, the German- 
American Mutual Life Association does hereby receive Francis Joseph 
McArdle, of Columbus, County of Muscogee, State of Georgia, as a member 
of said association; and, within ninety days after acceptance of satisfactory 
proof of death of said F. J. McArdle, there shall be payable to F. J. McArdle 
the sum of five thousand dollars, subject to all the conditions, requirements, 
and benefits stated on the back of the policy. Proof of death of said member 
shall be furnished to said association within six months after death, and no 
suit shall be brought against this association after one year from the termi- 
nation of the life of the member. [Signed] J. Donald Pickard, Secretary. 
D. P. Holland, Vice-President. Dated tenth day of August, 1894. 


McArdle having died suddenly, from natural causes, after due 
proofs of death, his executor brought suit upon the policy. The 
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defendant pleaded not indebted, and, further, that the representa- 
tions contained in the application of the assured for the policy of 
insurance touching his physical condition, and which were made by 
him at the time the insurance was effected, as to the general con- 
dition of his health, number of physicians by whom he had been 
treated, and the number of companies by which he had been re- 
jected, amuunted to warranties touching such facts; that such rep- 
resentations were material to the risk assumed; that they were false; 
and that, in consequence thereof, it was misled, and thus induced to 
enter into a contract into which it would not otherwise have en- 
tered. It further pleaded a tender back of the premiums paid by 
McArdle in pursuance of the contract of insurance. The plaintiff 
afterwards amended his declaration, alleging that the defendant was 
in the premises stubbornly litigious, and prayed judgment for at- 
torney’s fees and damages. The trial resulted in a verdict for the 
plaintiff for the full amount of the policy, with interest, and an ad- 
ditional sum by way of damages and attorney’s fees. It moved for 
a new trial upon many grounds, but inasmuch as the real questions 
arise upon the assignments of error in the charge of the court, upon 
certain refusals to charge, and upon certain rulings of the court ad- 
mitting evidence, which are hereinafter set out, we deem it unneces- 
sary to consider, and will not further advert to, the other assign- 
ments of error. 

The assignments of error which are above referred to are as fol- 
lows: Fourth ground of motion: “ Because the court erred in giving 
the following charge to the jury: ‘It is insisted upon the part of the 
plaintiff that not only did Mr. Green, agent of this company, have 
knowledge of this fact, but that the president of this company had 
knowledge of the fact that Mr. McArdle had been rejected in other 
companies. Now, gentlemen, you look to the testimony, and see 
whether or not that is true. If it is true that they had notice, then 
the question is this: Was the notice such as to put a reasonably 
prudent man upon notice or upon his guard that he might make in- 
quiry? And if it was, and they failed to do it, although the answers 
in the application might have been false, and the policy might have 
been fraudulently obtained,—if that is true, and they weut forward, 
and failed to make inquiry, and received premiums from Mr. 
McArdie, after that information was imparted to them, then, gentle- 
men, the court charges you that it was a waiver upon the part of 
the company, and they would be bound to pay the full amount of 
the policy;’ the objection being that such charge was without evi- 
dence to sustain it, was misleading, and incorrectly stated the law 
applicable to the case on the subject of notice.” Fifth ground of 
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motion: “ Because the court erred in charging the jury as follows: 
‘If Mr. Green acted as the general agent of the company, and ap- 
plied to Mr. McArdle for the purpose of insuring him, taking his 
risk, and Mr. Green wrote the answers of MéArdle, and he wrote 
them incorrectly, and knew they were incorrect at the time he wrote 
them, although Mr. McArdie signed it, the company would be liable 
if he procured him to do so, unless McArdle had combined and con- 
spired with Green for the purpose of obtaining it fraudulently, he 
knowing at.the time that the answers were not true;’ the objections 
to said charge being that there was no evidence to authorize a 
charge upon the assumption that Mr. Green was the general agent 
of the defendant company, and also that the propositions of law were 
erroneously stated.” Seventh ground of motion: “ Because the 
court erred in not charging the jury, as requested in writing by 
counsel for defendant, as follows: ‘Moreover, notice to or knowledge 
of the agent must be given to or acquired by him within the scope 
of his authority,—that is, while he is about the business of his prin- 
cipal,—and must come to him in respect to that business. If the 
agent has knowledge of facts, which knowledge was acquired prior 
to undertaking the transaction or agency, then such knowledge 
would not be imputed to the principal.” Ninth ground of motion: 
“ Because the court erred in refusing to charge the jury, as requested 
in writing by counsel for défense, as follows: ‘If an applicant for 
insurance, in answer to the question whether he had applied to other 
insurance companies, and had been rejected, and, if so, give the 
name of each, replied, “ Yes,” giving the name of one company, and 
omitting the other companies, then I charge you that such omission 
to name other companies by which he had been rejected was a con- 
cealment; and, if you find that this concealment affected the matter 
material to the risk, then it would avoid the policy, whether or not 
made in good faith. So that, in reply to a question as to what phy- 
sicians had attended him in the last ten years, and give the name 
of each, and he had given the name of but one physician, when in 
fact he had been attended by several within the time named, then 
I charge you that, if you find that such fact was material to the risk, 
it would avoid the policy, whether or not made in good faith. The 
answer to such question contains necessary implication that there 
is no other insurance than that stated, and that no other medical 
attendant had been consulted by the applicant; and, if the facts 
were otherwise, the answer is as false as if the concealed facts had 
been expressly denied.’” Twenty-first ground of motion: ‘‘ Because 
the court erred in admitting, over the objection of defendant’s 
counsel, the evidence of witnesses John C. Cook, A. C. Bowles, H. F. 
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Everett, and other witnesses, that they were acquainted with the 
general character of Mr. F. J. McArdle, the deceased assured, in the 
community, and that such character was good; the objection being 
to such evidence that*the general character of deceased assured was 
not in issue, and evidence thereto was inadmissible.” 

Upon the trial, the policy of insurance, and the application upon 
which it was issued, was before the jury. Evidence was also intro- 
duced showing the death of McArdle to have occurred April 5,1895; 
the circumstances under which he died; that, for some years before 
his death, his general health appeared to be good, though he was 
subject to fainting spells, which were apparently superinduced by 
some chronic disorder of the stomach, or because of the failure of 
the heart to perform its normal functions; that he had not, in con- 
sequence of ill health, lost any appreciable time from his business for 
a number of years; that Dr. Walker was his regular physician. It 
further appeared that several other physicians had treated him. One 
of these, touching the physical condition of the assured, testified as 
follows: “ Knew F. J. McArdle in his lifetime; have known him for 
about twenty years. He consulted me professionally, and I prac- 
ticed for him. He consulted me in February, 1891, and February, 
1892. Remember those years, and think he consulted me in 1893. 
His trouble was a difficulty in breathing, that distressed him more 
than anything else. I made a diagnosis of his case, and found him 
suffering with organic disease of the heart. Don’t know that there 
is any technical name for it except organic disease of the heart. He 
had trouble with valves of his heart. They were insufficient. Any 
difficulty in breathing is called ‘ cardiac dysponea,’ when it is caused 
from a disease of the heart. Isaw that he had organic trouble. 
Such disease will eventually destroy life if something else does not 
intervene to destroy it. It is not curable. Do not remember his 
age at the time I discovered thistrouble. I think the effect of such 
disease upon the probable duration of life of a man of 58 years of 
age would be to shorten it. Would not like to give an opinion as 
to whether a man suffering as McArdle did when I examined him 
could help knowing that he was seriously diseased. It would de- 
pend upon the man,—whether he was easily frightened or not. I 
prescribed emergency remedies for Mr. McArdle; cardiac stimu- 
lants,— nitrate of glycerine, digitalis, whisky, opium. I don’t know 
whether I explained to McArdle the nature of these remedies. I 
did to some member of his family. He called to see me at my office, 
and I also called at his house. * * * Ido not know whether 
McArdle was at my office or at his house the first time I examined 
him. He was up and about, and able to attend to his business, ex- 
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cept when those attacks were on him. When he was not suffering 
from those attacks, his general appearance was that of a healthy 
man. Can’t say how many times I knew of his suffering with those 
attacks. Have seen him in an attack three or four times. My im- 
pression is I first saw him in his house in 91, and at my office in 
92. I gave it as my opinion at the time I saw him that he was suf- 
fering from organic heart trouble. Don’t think I might be mistaken. 
A man who has much to do with diseases of the heart ought not to 
make that mistake. It istoo pronounced. A man familiar with it 
don’t make a mistake. Don’t mean to say that doctors are infalli- 
ble. They do make mistakes, but not in heart and lung troubles. 
A well-informed man is a matter of opinion at last. Do not think I 
told McArdle that he was suffering from this trouble, but I told 
some member of his family. Had to do soin order to leave instruc- 
tions about taking the medicine.” Another of these physicians tes- 
tified substantially to the same state of facts as to the physical con- 
dition of the assured. It was further shown for the defense that 
the assured, prior to the time the policy sued upon was issued 
through W. S. Green, who was the agent of the defendant in effect- 
uating the insurance under the policy sued upon, had made appli- 
cation for insurance to the Penn Mutual Life Insurance Company, 
and had been rejected. It further appeared that he had made ap- 
plication to the Aitna Insurance Company, to the Provident Savings 
Insurance Company, and to the Mutual Reserve Fund Life Asso- 
ciation, by which companies he was rejected. A letter written 
by W. 8S. Green to D. P. Holland, who was the vice-president of 
the defendant company, touching the issuance of the policy sued 
upon, was introduced by the defendant, which letter was dated 
August 9, 1894, and read as follows:— 


Your letter of recent date, with blank application, duly received. I send 
you inclosed an application for $5,000 insurance from F. J. McArdle, of this 
city. Mr. McArdle.is a well-known and prominent citizen here, a member of 
the board of aldermen, and a prosperous hardware merchant. His influence, 
I trust, will aid me in securing many other applications for your company in 
this city. He is a fine specimen of physical manhood, and in perfect health, 
though you will notice that he was rejected near two years ago by the Penn 
Mutual Life Insurance Company. That was caused by the carelessness and 
inexperience of the medical examiner, who called to see him while he was 
overheated and excited, and found his pulse ninety per minute, and wrote it 
so in the application, and, as a matter of course, that caused him to be re- 
jected. Ifthe medical examiner had had experience or care, he would have 
called again at another time, and found his pulse normal, and the applicant 
would not have been rejected, as was clearly shown by his obtaining a policy 
in another company a few months after this. I have selected Dr. J. H. Simms, 
of this city, as medical examiner, because he is one of the most prominent and 
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reliable physicians in Columbus, and has much experience in that line of 
business, as he is now the medical examiner of the Mutual Life, of N. Y., the 
Equitable, of N. Y., the Penn Mutual, and the Northwestern Masonic Aid 
Association, of Chicago. Hoping to be able to send you other applications 
soon, I am, very truly yours, [Signed] W. S. Green. 


W. S. Green, introduced for the plaintiff, testified as follows: “I 
was the agent of the German-American Mutual Life Association in 
this city in 1894. Became its agent about the Ist of August, 1894, 
as well as I remember now. * * * I was agent for another 
company at the time when I received this letter, with the circular 
therein, stating that they would consider applications of rejected 
risks. They agreed to pay me certain commissions to solicit insur- 
ance, if they sent in applications. They agreed to pay me $8 on all 
business I sent them accepted and paid for; I mean $8 per thou- 
sand. I solicited Mr. McArdle’s insarance. He did not solicit in- 
surance from me. He was at his store when I solicited the insur- 
ance. He said he didn’t care to make application at all; that he 
had been rejected several times, and did not care to make applica- 
tion whatever again. He had made application before that through 
me, and I knew at the time that I approached him that he had been 
rejected. I showed him that letter, and negotiated with him for 
this application, during which time I saw him probably a dozen 
times before he would make the application. I wrote his applica- 
tion for insurance. I wrote the answers of McArdle in the applica- 
tion. In the question put in the application, ‘ Have you ever applied 
to any company for insurance without receiving a policy of the ex- 
act kind and amount applied for? If so, state the name of the com- 
pany,’ I wrote the answer, ‘ Yes, by the Penn Mutual, near two years 
ago.’ Mr. McArdle did not tell me that he had only been rejected 
by that one company. He didn’t tell me anything about that. I 
knew that fact myself. He did not tell me that he had been rejected 
by others. A year or two before that, I had sent his application to 
the Etna Life and Provident Life and to the Mutual Reserve for 
him. Think in the course of two years I wrote him in several com- 
panies. No; he did not tell me that he had only been rejected by 
the Penn Mutual. The answer to the question, ‘Any negotiations 
now pending?’ ‘No,’ in the application, I wrote it. I knew it of 
my own knowledge, and wrote it myself. Dr. Simms wrote the 
answers to questions submitted'to McArdle as the medical examiner. 
I do not think I read the questions and answers over to him before 
he signed it. I had Dr. Jack Simms appointed medical examiner. 
He acted in this case. The reason I solicited Mr. McArdle’s appli- 
cation for insurance, knowing that he had been rejected in other 
companies, was because I believed him a first-class risk, entitled to 





1898.] German-American Mut. Life Ass'n vs. Farley. 665 


insurance, and did not understand why he was rejected. -Thought 
he was rejected because other insurance companies had rejected 
him. No; I did not have any other reason. He told me he had not 
been sick in forty years when he made application; hadn’t been sick 
enough to keep him from his business in forty years. I don’t re- 
member about bis making any secret about it. Yes; the circular 
had influence over him; and, had it not been for that circular, I 
would not have written him in that company. I got this from the 
German-American Life Insurance Company. Received these letters 
from the German-American Insurance Company. Have heard the 
testimony of Mr. West and Mr. Moses in regard to the conversation 
which occurred in the latter’s office. Was not introduced to Mr. 
West at that time. Soon after Mr. McArdle’s death, I walked into 
Mr. Moses’ office (don’t remember why I went in), and made some 
remark to Moses about McArdle’s death, and about his having $10,- 
000 insurance, which I had been fortuuate enough to get for him,— 
$5,000 in a New York company, and $5,000 in the German-American. 
Mr. Moses asked me if I didn’t have some trouble in getting insur- 
ance, and I replied that I had written his application several times, 
but finally succeeded in getting insurance for him in two companies. 
I heard Mr. Moses’ statement. It was all true; everything he said 
was true, except he said he introduced me to Mr. West at that 
time.” Upon cross-examination he testified: “I first applied for 
insurance on Mr. McArdle’s life in the Penn Mutual Life Insurance 
Company. The application was declined. They gave no reasons. 
He applied for $5,000. I solicited him to make that application. 
He was only examined once by Dr. Blanchard in that application. 
Dr. Blanchard went back once or twice afterwards, and felt his 
pulse. * * * I think I informed Mr. McArdle that he had been 
rejected by the Penn Mutual. I don’t remember when I next made 
application for insurance for him. It was several months later. My 
recollection is, the next company he applied to for insurance was the 
AXtna. Am not positive about that. I was not the agent of the 
company at that time. The reason why I’made application to that 
company was the other companies were higher. * * * He talked 
as if he might take a policy in that company, and I wrote Mr. Boon, 
in Atlanta, in regard to the matter; that,I had a customer I would 
like to write in the company, and he sent me blanks. I solicited 
Mr. McArdle, and he applied to the general agent of the insurance 
company. Yes; I was the agent of the company. I knew he had 
been rejected by the Penn Mutual. Yes; I wrote the application 
to the company. Am pretty certain that*I stated in there that he 
had been rejected by the Penn Mutual. * * * I applied for 
Vou. XXVII.—43. 
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other insurance for Mr. McArdle. My recollection is he applied in 
the Provident Savings. Am not positive about that. I was not the 
agent of the Provident Savings. * * * McArdle had not re- 
quested me to make application to the Provident Savings. The reason 
I was so interested in trying to get him insurance was, that I was 
trying to make some money. My interest was in the premiums. I 
still considered him a first-class risk, and believed that he would be 
accepted by the Provident Savings. I knew that there were two 
insurance companies that did not consider him a first-class risk. 
Don’t remember what I said about former rejections in that appli- 
cation. * * * In April, 1893, or 1894, I wrote an application for 
him in the Mutual Reserve. He was rejected by that company. 
* * * T wrote out this application for Mr. McArdle, and he was 
present. He did not tell me that he had not been rejected in other 
companies than the Penn Mutual. In the application to the Mu- 
tual Reserve, Mr. McArdle did not tell me that he had not been re- 
jected in any other company except the Penn Mutual. I wrote 
these answers from my information, and not from the information 
that Mr. McArdle furnished me. I got my knowledge of the fact 
that Mr. McArdle had been rejected by these other insurance com- 
panies prior to the time I was agent, or claimed to have been agent, 
of the German-American. I did not state in my cross-examination 
that I wrote the answers to the questions for Mr. McArdle, and con- 
ferred with him as to the answers he made in the application. 
* * * T presume he told me who his family physician was. I 
didn’t ask any such question as to when he was last treated, and 
for what. I did not state on yesterday that he told me that he 
had not been examined by a physician in forty years. I stated that 
he told me he had had no serious sickness, enough to detain him 
from business, for forty years. He had a slight attack of indiges- 
tion, which lasted him for few hours, but not enough to detain him 
from his business. I did not write out the answers to the questions 
of the medical examiner. Dr. Simms wrote the answers. I re- 
quested Dr. Simms to make the examination, and I know that I did 
not write them. I am satisfied that Dr. Simms wrote them, and 
think you will find his name signed to it. I had enough to do with- 
out writing the medical examiner’s questions. No; I don’t know 
how Dr. Simms got the information. I don’t remember reading the 
questions in the part of the application made out by me, over to 
him. I didn’t ask the question as to whether he had ever suffered 
from shortness of breath. That is in the medical examiner’s report. 
Yes; I said that my answer to the question as to the rejection is not 
false.” 
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The plaintiff likewise introduced a circular letter, and with it a 
letter from James G. West, the president of the defendant company, 
copies of which are as follows: Circular letter:— 


Dear Sir: We beg to hand you the prospectus of the German-American Mut- 
ual Life Association, of this city and State. The object of this company is to 
provide insurance at the least possible cost, consistent with safety, both to 
the assured and the association. The officers and board of directors of same 
are careful, prudent business men, known to the community as worthy of 
your confidence and esteem. The plans as submitted to you in this pros- 
pectus are those giving the greatest equity to the applicant, and we think 
will meet your hearty approbation as agent. We therefore confidently ask 
your attention, investigation, and co-operation. The State of Georgia will 
always remain an open territory to this company, and therefore we place you 
upon a footing of a general agent, and upon all business you favor us with a 
renewal will continue in same for your account as long as the policy remains 
upon our books, year by year. There is also another mater to which we 
would call attention, of special interest to you as a solicitor. From long prac- 
tical experience in the field, we are assured that in very many cases the re- 
jection of risks is an injustice done both to the agents and the insuring pub- 
lic, caused principally through the carelessness of agents, ignorance of the 
applicant, and haste of the examiner, which, coupled with private reports 
made upon the habits of the applicant through prejudiced sources, lose very 
many worthy risks, both to the company and to the agent taking the appli- 
cation. Having power and facility to examine such risks, with a view to 
bringing out in each individual case its peculiar circumstances, we are will- 
ing that any and all cases may be sent to us freely by agents soliciting in 
their respective fields; and we agree to give each case a thorough and im- 
partial examination, regardless of its past record. It must be distinctly un- 
derstood that we do not agree that this association should be put to the cost 
of a medical examination until we have passed upon the risk as submitted in 
each individual case, and have given our consent that the applicant should 
pass before our examiner under the ordinary rules of the association. Fill 
out one of the blank applications of the association as closely as possible from 
your knowledge of the case, and from questions made to the applicant, and, 
after your examination into the merits of the case, we will instruct you as to 
its standing. We cannot consent to do this in any other territory than in 
this, our own State, but in this we are willing to go to any care to clear up 
risks. 


Letter dated September 2, 1894, from James G. West, president, 
to W. S. Green:— 


Inclosed we hand you our circular showing rates for our annual rate policy. 
Our policy form will conform to this, the tirst and second payment not being 
in same. This policy will help you in many cases to get an application which, 
because of the admission fee charged, you could not. Glad to hear from you 
always. 

M. J. Moses testified that, a short time prior to the death of 
McArdle, he had a conversation with West, the president of the 
defendant company, in Atlanta. The substance of the conversation 

_was as follows: “He stated that he had received some applications 
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from Columbus, and mentioned, among others, the name of Mr. 
McArdle. That is, to the best of my knowledge and belief, what 
impressed me. I represented some other company, and did not 
consider the matter. To the best of my recollection and belief, that 
he had Mr. McArdle and Mr. Farley; don’t remember who else. I 
said, ‘ How did you come to take Mr. McArdle’s application?’ and he 
said, ‘ Why, he stood a beautiful examination,’ and brought me the 
examination papers, and made reference to Mr. Farley. Think it 
referred to Mr. Farley as a reference. It seems to me he asked me 
if I knew Mr. Farley, and I said, ‘Yes; he is Mr. McArdle’s son-in- 
law.’ I told him that I would not accept Mr. McArdle, because I 
did not consider him a good risk. I told bim that I had been in- 
formed that he had been rejected by other companies. To the best 
of my recollection and belief, this conversation occurred about three 
months prior to Mr. McArdle’s death.” 

1. Whatever may be the rule with respect to that question in 
other jurisdictions, it is now, by the settled course of judicial opin- 
ion in this State, the established law that representations contained 
in an application for insurance, though incorporated therein, and 
warranted to be true, if they relate to mere immaterial matters, do 
not avoid a policy of insurance. In reviewing and applying the 
principle discussed in the case of Insurance Co. vs. Wilkinson (53 
Ga., 535), this court, through Bleckley, J., in the case of Insurance 
Co. vs. Coleman (58 Ga., 255), uses the following language, which 
we here quote for the purpose of showing that there is no such 
magic in a contract of insurance as to take it out of the ordinary 
rules which govern the construction of contracts between parties 
touching other matters: “So much of this case as turned upon 
dealing with the subject of materiality, whether of covenant or rep- 
resentation, we think, is ruled by 53 Ga., 537. The Code governs 
the contract, and the construction of the Code is settled, to the effect 
that what is wholly immaterial to the risk is so utterly immaterial 
that the yea or nay of it will not render the policy void. If this be 
the true meaning of the Code, even an express stipulation by the 
parties that the validity of the policy shall depend on immaterial as 
well as material matters is, at bottom, an attempt to repeal the law, 
Such a stipulation is itself immaterial, in the sense of being idle and 
nugatory. The Code, instead of relegating to the parties the sub- 
ject of materiality, holds possession of it for rational and honest 
adjudication by the tribunals of the country. Whoever makes a 
contract of insurance in this State must submit to have its force and 
effect governed by the statutory provisions applicable to that class 
of contracts. There is a public policy involved in standing by sub- 
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stance. Insurance is business, and not elaborate and expensive 
trifling. Of course, what is in any degree material should be’allowed 
its due effect; but the absolutely immaterial should count for 
nothing.” So that we take it as well settled in this State that every 
breach of warranty made by a person touching the validity of a 
contract of insurance will not avoid the policy, even though the 
contract of insurance specially so provides. The reason why poli- 
cies of insurance are vacated because of the misrepresentations of 
facts material to be known is that the law denominates such misrep- 
resentations a fraud upon the insurer; but it is not every case of 
misrepresentation in the course of negotiations leading up to, or 
which become incorporated as warranties in, a contract, which will 
authorize the parties to rescind it. It is true, our Civil Code (sec- 
tion 2098) provides: “Any verbal or written misrepresentations of 
facts by the assured to induce the acceptance of the risk, if material, 
must be true, or the policy is void.” There is, however, another 
kindred section of the Code (section 3533), which we will now quote: 
“Fraud may exist from misrepresentation by either party, made 
with design to deceive, or which does actually deceive the other 
party; and in the latter case such misrepresentation voids the sale, 
though the party making it was not aware that his statement was 
false. Such misrepresentation may be perpetrated by acts as well 
as words, and by any artifices designed to mislead. A misrepre- 
sentation, not acted on, is not ground for annulling a contract.” It 
will be seen that this latter clause of the above-quoted section is 
general; applies to all classes of contracts; and while the Code 
recognizes the universal rule, that fraud in its procurement avoids 
all contracts, it further establishes the proposition that if the fraud 
consists of misrepresentations, and such misrepresentations be not 
acted upon to the prejudice of the parties assuming to perform, 
then the contract is not thereby avoided. The difficulty with the 
defendant in the present case has been that the agent who acted 
for it in procuring the assured to take the policy has not been given 
by it the station to which, by reason of his position with reference 
to the defendant, and its contract of insurance, he is entitled. The 
defendant has treated him as an “agent of work only,” and ignored 
him as an agent of thought. One who solicits insurance, and rep- 
resents the company in conducting the negotiations which lead up 
to the execution of the contract, and subsequently in the delivery 
of the contract itself, is the general agent of the company with ref- 
erence to that particular contract. Relatively to it, he is as much the 
alter ego of the company as any other corporate officer. When it 
delegates to him the authority to take insurance, and to negotiate 
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for the company in making its contracts of insurance, it likewise 
impresses him with all of the responsibilities which the law will attach 
to a person in his situation; and the decision of this court in the 
case of Clubb vs. Accident Co. (97 Ga., 502), following the decision 
in the case of Insurance Co. vs. Wilkinson (13 Wall., 222), holds 
that where such an agent himself undertakes, not only to solicit the 
insurance, but likewise to prepare the application of the assured, 
he is the agent of the company with respect to both matters. As- 
suming, then, that misrepresentations were made by the assured in 
the present case, which were covenanted to be true, yet such mis- 
representations, according to the testimony of the agent himself, 
were known to be untrue at the time the application was made. We 
will hereafter consider whether the principal is chargeable with no- 
tice of facts which came to the knowledge of the agent before the 
agency was created. Assuming for the present that it is so charged, 
the local agent, Green, who solicited this insurance, and who him- 
self prepared the application and procured the assured to sign it, 
had full knowledge at the time that he had previously been rejected 
by other insurance companies, because of ill health. It is true, the 
assured, in his application, stated that he had been rejected by only 
one insurance company, but the agent, according to hisown testimony, 
knew at the time that he had previously been rejected by several. 
The agent had knowledge of the cause of the rejection; possibly not 
of the specific physical ailments with which the assured had previ- 
ously been afflicted, but certainly, when he knew that the assured 
had been rejected by other companies because of ill health, he was 
put upon inquiry as to the specific cause of rejection; and the law 
would charge him, as against his principal, with knowledge of such 
facts as he might have discovered had he prosecuted with reason- 
able diligence the inquiry suggested by the facts which were known 
to him. If the facts represented to be true were not true, and their 
falsity was known to the agent, he could not have been induced to 
enter into the contract of insurance in consequence of such false 
statements, for it was impossible for him to have been misled by 
them. If he were not so misled to his prejudice, then there is direct 
Code authority for the proposition that the contract will not thereby 
be avoided. 

We are in the present case relieved of the difficulty which some- 
times occurs in policies of insurance in which it is stipulated that 
the policy should be void if any fact covenanted to be true should 
prove to be untrue; for in the present case, while the covenants of 
warranty extend to the truth of the facts, there is nothing in the 
policy itself which provides that a breach of such covenants should 
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result in avoiding the policy. There was no express contract con- 
tained in the policy to the effect that it should be void if the facts 
warranted to be true should prove untrue. The insurer was not in- 
duced to enter into the contract of insurance because of any fraud 
practiced upon it by the assured, for the reason that, even if the 
facts stated to be true were in fact untrue, this latter fact was en- 
tirely within the knowledge of the agent of the company; and inas- 
much as such misrepresentations do not have the effect to avoid the 
contract, if the insurer has been injured in consequence of any 
breach of warranty by the assured, he would be remitted to his ac- 
tion for such breach of warranty,and would not be entitled to treat 
the contract itself as having no binding force uponit. Aside from 
these considerations, where the insurer, with a full knowledge that 
false representations were made at the time the application for 
insurance was filed, nevertheless accepted the risk and issued the 
policy, it would be held to have waived a breach of such a warranty 
as affecting its liability upon the policy; for, if the warranty existed 
by virtue of the representation and the covenant of its truth, there 
was an immediate breach of it within the knowledge of the insurer; 
_and if, with a knowledge of a breach of warranty, it nevertheless 
undertook to insure the assured, it certainly could not be heard to 
set up such precedent breach of warranty to excuse its liability upon 
its contract of insurance. 

2. Error is assigned upon the refusal of the court to instruct the 
jury to the effect that knowledge of such facts only would be im- 
puted to the principal as came to the knowledge of the agent after 
the creation of the agency, while about the business of the principal 
and in respect to that business, and that, if the agent bad knowl- 
edge of facts which was acquired prior to undertaking the transac- 
tion or agency, then such knowledge would not be imputed to the 
principal. Corporations are unlike individuals in one respect. They 
can acquire knowledge only through the medium of agents. They 
can contract only through the medium of agents, and, therefore, if 
the agent be competent to contract, he is competent to acquire 
knowledge for the corporation for and on whose behalf he does 
contract. So far as knowledge or notice which is acquired during the 
agency is concerned, and while engaged in and about the business 
of the principal with respect to the particular matter to which the 
the knowledge relates, it is a rule of universal acceptance that ‘such 
knowledge is imputable to the principal in the same manner and to 
the same effect as though it had been communicated to, or acquired 
by, him in person: Mechem, Ag.,§ 720. This is not the only knowl- 
edge, however, which will be imputed to the principal; for under 
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certain conditions and limitations, which will be hereinafter stated, 
knowledge acquired by an agent prior to the time he entered upon 
the service of the principal will be imputed to the principal. The 
rule with respect to this subject is so clearly stated in the work of 
Mechem on Agency (section 721) that we take the liberty of quoting 
from it as follows: “‘The law imputes to the principal, and charges 
him with, all notice or knowledge relating to the subject-matter of 
the agency which the agent acquires or obtains while acting as such 
agent and within the scope of his authority, or which he may pre- 
viously have acquired, and which he then had in mind, or which he 
had acquired so recently as to reasonably warrant the assumption 
that he still retained it; provided, however, that such notice or 
knowledge will not be imputed (1) where it is such as it is the 
agent’s duty not to disclose, and (2) where the agent’s relations to 
the subject-matter, or his previous conduct, render it uncertain that 
he will not disclose it, and (3) where the person claiming the bene- 
fit of the notice, or those whom he represents, colluded with the 
agent to cheat or defraud the principal. The rule does not depend 
in either case upon the fact that the agent has disclosed the knowl- 
edge or information to his principal. Subject to the exceptions 
named, the law conclusively presumes that he bas done so, and 
charges the principal accordingly. What present knowledge, pre- 
viously acquired, may reasonably be attributed to the agent, is a 
question to be governed by the facts of each particular case. ‘It may 
fall to be considered,’ said Lord Eldon, ‘whether one transaction 
might not follow so close upon the other as to render it impossible 
to give a man credit for having forgotten it. I should be unwilling 
to go so far as to say that, if an attorney has notice of a transaction 
in the morning, he shall be held in a court of equity to have forgot- 
ten it in the evening. It must in all cases depend upon the circum- 
stances.” So Mr. Justice Bradley, in the case of The Distilled 
Spirits (11 Wall., 367), states the rule to be: “So that in England 
the doctrine seems to be established that if the agent, at the time 
of effecting a purchase, has knowledge of any prior lien, trust, or 
fraud affecting the property, no matter when he acquired such 
knowledge, his principal is affected thereby. If he acquire the 
knowledge when he effects the purchase, no question can arise as to 
his having it at that time. If he acquire it previous to the purchase, 
the presumption that he still retains it, and has it present to his ° 
mind, will depend on the lapse of time and other circumstances. 
Knowledge communicated to the principal himself he is bound to 
recollect, but he is not bound by knowledge communicated to his 
agent, unless it is present to the agent’s mind at the time of effect- 
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ing the purchase. Clear and satisfactory proof that it was so pres- 
ent seems to be the only restriction required by the English rule as 
now understood. With the qualification that the agent is at liberty 
to communicate his knowledge to his principal, it appears to us to 
be a sound view of the subject.” In the case of Bank vs. Chase (72 
Me., 226), Mr. Justice Peters, speaking for the Supreme Court of 
Maine, states the rule to be as follows: “The safer and better rule 
[seems] to be that the knowledge of an agent, obtained prior to his 
employment as agent, will be an implied or imputed notice to the 
principal, under certain limitations and conditions, which are these: 
The knowledge must be present to the mind of the agent when act- 
ing for the principal,—so fully in his mind that it could not have 
been at the time forgotten by him. The knowledge or notice must 
be of a matter so material to the transaction as to make it the agent’s 
duty to communicate the fact to his principal, and the agent must 
himself have no personal interest in the matter which would lead 
h'm to conceal his knowledge from his principal, but must be at 
liberty to communicate it.” In the case of Chouteau vs. Allen (70 
Mo., 290), the rule is likewise recognized in the following language: 
“Knowledge acquired not only during the continuance of the 
agency, but also that possessed by the agent so shortly before as 
necessarily to give rise to the inference that it remained fixed in bis 
memory when the employment began, binds the principal.” Upon 
this question the courts have not been all of one mind. In the case 
of Warrick vs. Warrick (3 Atk., 291), Lord Hardwicke, having the 
question under consideration, expressed the opinion that the rule 
which imputed to the principal knowledge of tacts known to his 
agent could not be extended so far as to effect the principal by 
knowledge of the agent previously acquired in a different transac- 
tion. Lord Eldon, in the case of Mountford vs. Scott (1 Turn. & R., 
274), in discussing the same subject, uses the language attributed 
to him in the quotation above made from the text of Mechem on 
Agency. The Supreme Court of the United States, speaking through 
Mr. Justice Bradley, in the case of The Distilled Spirits, above 
quoted, says: “The distinction taken by Lord Hardwicke, has since 
been entirely overruled by the court of exchequer chamber in the 
case of Dresser vs. Norwood (17C. B. [N.S.},466);” and later, in the 
same opinion, uses the following language: “On the whole, how- 
ever, we think that the rule as finally settled by the English courts, 
with the qualification above mentioned, is the true one, and is de- 
duced from the best consideration of the reasons on which it is 
founded.” In the case of Wilson vs. Association (36 Minn., 112), 
the rule is there stated to be: “ Knowledge of a fact received by an 
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agent at a time when he is not acting as such, if actually had in 
mind by the agent when he subsequently acts for his principal, will, 
as respects that transaction, be imputed to the principal.” See, 
also, Constant vs. University (N. Y. App.) Supported, as the doc- 
trine has been, by a majority of the courts of last resort in the sev- 
eral States which have dealt with the question, and as well by the 
direct approval of the Supreme Court of the United States, we are 
disposed to, and do, hold that, subject to limitations expressed in 
the quotation which we have hereinbefore made from Mechem on 
Agency, the principal is chargeable with notice of such facts as came 
to the knowledge of the agent prior to his entering upon the serv- 
ice of the principal. We have no difficulty in applying that rule to 
the facts in the present case. According to the testimony of-Green 
himself, at the time he made the application, the facts of which he 
had acquired previous knowledge were present in his mind. There 
is no suggestion of a collusive arrangement between himself and the 
assured. They were dealing at arm’s length. He was under no 
duty to conceal from his principal the facts within kis knowledge, 
and was under no disability to disclose them. We think, therefore, 
that the facts of the present case bring the question of notice 
squarely within the rule above stated, and that the trial judge did 
not err in refusing to give the instructions requested. 

3. Even if it be conceded, in the present case, that the action of 
the company in issuing the policy, after knowledge to its agent who 
negotiated the insurance of the falsehood of the representations 
made by the assured, did not amount to a waiver of the breach of 
such warranties; and even if it be conceded that notice to Green ac- 
quired prior to his employment should not be imputed to his prin- 
cipal, under the facts of the present case,—we still think the defend- 
ant is liable. West was the president of the company. The policy 
of insurance had already been issued. While the assured was yet 
in life, in a conversation with Moses, which occurred about three 
months prior to the death of the assured, Moses, being engaged 
in the insurance business for other companies, and having been 
advised by West that the defendant company held a risk upon the 
life of McArdle, the assured, told West that McArdle was a bad 
risk, and told him that he (Moses) had been informed that McArdle 
had been rejected by other companies. The policy was issued on 
the 10th day of August, 1894. McArdle died on April 5, 1895. 
The annual premium due was $184.80, $40 of which was to be paid 
upon the delivery of the policy; $15, sixty days from the date 
of the policy; the remainder was to be paid in bimonthly install- 
ments of $30.80, payable upon the Ist day of the months of Feb- 
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ruary, April, June, August, October, and December. The conversa- 
tion between Moses and West occurred about three months prior 
to the 5th day of April, 1895, which was the date of the death of 
McArdle, which would locate the date of the conversation at about 
January 5, 1895. The evidence is that the installments were duly 
paid; so it follows that at least two installments, those payable 
on the Ist day of February and Ist day of April, had been paid 
by McArdle (and payment of these installments is admitted by the 
plea of the defendant), and received by the company, after knowl- 
edge to West that the facts stated in the application, and which 
were warranted to be true, were in fact untrue. If these repre- 
sentations warranted to be true were any part of the inducement 
to the defendant to enter into its engagement, upon learning that 
they were false it should immediately have repudiated the contract, 
and then offered to rescind. When it accepted the premiums with 
a knowledge that the representations were untrue, it elected to af- 
firm the contract, notwithstanding such untrue representations; 
and having received from Ardle in his lifetime the money in satis- 
faction of the installments due, paid in pursuance of and in accord- 
ance with the contract of insurance, it is, after his death, estopped 
to deny the validity of the contract under which it received his 
money. In the case of Matt vs. Society (Iowa) (30 N. W., 799), the 
rule is stated to be as follows: “An insurance company cannot 
avoid liability for a loss on one of its policies on the ground that 
the contract was void from the beginning, when, at the same time 
it is collecting assessments on such contracts.” That court, in dis- 
cussing the very question which we now have under review, uses 
the following significant expression: ‘These certificates are not to 
be treated as valid for the purpose of collecting assessments, and 
invalid for the purpose of escaping liability.” In respect to the 
doctrine of estoppel, insurers occupy no better position than others. 
There is nothing in the contract of insurance itself which renders 
improper the application of this doctrine where the circumstances 
authorize it. This court in the case of Smith vs. Organ Co. (decided 
at the last term) in discussing the right of rescission and the right 
of one person to be relieved from the obligation of a contract be- 
cause of fraud in its procurement, uses the following language: 
“ Long delay in the repudiation of a contract into which one is in- 
duced to enter in consequence of misrepresentations of another 
fraudulently made is as fatal to the right of rescission as would be 
express acquiescence in the fraud, the only difference being that, in 
the one case, acquiescence implies assent, and, in the other, assent 
must be proven. It is therefore that, where the purchaser of goods 
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seeks to avoid the contract of purchase on the ground of fraud, he 
must, upon the discovery of the facts constituting the fraud, at 
once, upon his first opportunity to do so, announce his purpose to 
rescind, steadfastly adhere to it, and make or offer to make restitu- 
tion. If he remains silent or passive, retain possession of the goods 
received under the contract as his own without complaint untillong 
after the discovery of the fraud, he will be held to have waived any 
objection to the fraudulent conduct of the seller, and will be bound 
for the purchase price as though in the execution of the contract 
no fraud had been committed.” The principle there announced is 
supported by a long line of decisions, among others in the cases of 
Summerall vs. Graham, 62 Ga., 730, 731, and Hunt vs. Hardwick, 68 
Ga., 104. In the present case an offer of restitution of premiums 
was made by the plea of the defendant, but the difficulty with this 
offer of restitution is that it came too late. The reception by it of 
the premiums which the contract required the assured to pay, with 
knowledge that false representations bad been made in order to in- 
duce the contract, was an approval, in law, of the contract thus 
made, and operated as an estoppel upon the insurer thereafter to 
insist’ upon the invalidity of the policy. To allow it now to recede 
from its contract would be to permit it during the lifetime of the 
assured, to lead him to believe that he was in fact insured, and re- 
ceive his money, taking the chances of his surviving the life of the 
policy. Had it rescinded or repudiated the contract when its presi- 
dent discovered the false representations, assuming that, under the 
facts, it would have had the right of repudiation, the assured might 
have taken the precaution to have procured elsewhere insurance 
upon his life; and to allow it, at, this late day, to escape liability 
upon such a pretext would operate as a gross fraud upon the as- 
sured. The law will not presume that the insurer intended to per- 
petrate a fraud, but will rather presume, in ‘favor of innocence of 
an evil intent, that, when it failed to notify the assured of its pur- 
pose to repudiate the agreement, it intended to waive any breach 
of the warranty which might have occurred in consequence of the 
representations made in the application. 

4. The court did not err in refusing to give the request which is 
set out in the ninth ground of the motion. It will be seen that, if 
the instruction requested correctly stated the law, a policy would be 
avoided because of a mere omission upon the part of the assured to 
state a material fact ,without reference to the motive by which: he 
was influenced in omitting to make such statement. An omission 
to state is the equivalent of a failure to state, and by our Civil Code 
(section 2099) it is expressly provided as follows: “A failure to 
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state a material fact, if not done fraudulently, does not void; but 
the willful concealment of such a fact, which would enhance the 
risk, will void the policy.” The request under consideration was 
not adjusted to the section of the Code we have just quoted, be- 
cause, if the failure to state the fact was the result of an oversight 
or other cause, and was not done fraudulently, it would not avoid 
the policy. The omission from the request of the word “ fraudu- 
lently” put it in direct opposition to the Code provision above re- 
ferred to, and it was therefore properly refused by the court. 

5. An effort was made in the present case to impeach the con- 
tract of insurance, upon the ground that it was issued in conse- 
quence of a fraud perpetrated by the assured upon the insurer. 
The plaintiff offered to, and did, prove, over the objection of the 
defendant that such testimony was irrelevant, the good character of 
the assured. Error was assigned upon the ruling admitting this 
evidence. We thing it was properly received. Our Civil Code 
(section 5159) provides as follows:— 

The general character of the parties, and especially their conduct in other 
transactions, are irrelevant matter, unless the nature of the action involves 


such character and renders necessary or proper the investigation of such 
conduct. 


In the case of McNabb vs. Lockhart (18 Ga., 495), which was a 
suit for the loss of money which had been committed to the custody 
of the defendant, it was held that such evidence was admissible, 
and upon the general subject this court ruled as follows: “In civil 
cases such evidence is always admissible when the nature of the ac- 
tion involves the general character of the party, or goes directly to 
affect it. And, whenever a particular trait of character is involved 
in the matter charged against the defendant, there the character of 
the party, in that particular trait, is put in issue, and may be given 
in evidence. We cannot doubt but that the character of the defend- 
ant, for want of integrity and trustworthiness, was put directly in 
issue by the action brought against him; and from the very nature 
of the case, and the difficulties surrounding it, that character must 
constitute his main, if not his only, defense. Entire liberty should 
have been extended to the defendant upon this point. The time 
will come, and we are fast verging to it, when the administration of 
justice, both civil and criminal, will turn very much upon the char- 
acter of the litigating parties, their testimony being mainly looked 
to for the establishment of the facts upon which the law will pro- 
nounce its judgments.” We think the issue in this case involved 
directly the character of the assured. He was charged with having 
perpretrated a gross fraud upon the insurance company. Evidence 
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of his good character was admissible to rebut any inference unfavor- 
able to him which might have been deduced from the evidence of- 
fered against him. 

6. Other than as here ruled, it is unnecessary to consider the 
other questions made in the record, inasmuch as some of them are 
of minor importance, and should have no controlling influence upon 
the judgment of the court, and those which seem to be meritorious 
are fully disposed of by the direction which we will proceed to give. 
The jury, upon the trial of this case, awarded damages and attor- 
ney’s fees against the defendant. We think this was wholly unwar- 
ranted by the evidence. The many complex questions of law 
involved herein, and the solution of which has disturbed this court 
no little, make a conclusive reply to the proposition that the right 
of the plaintiff was contested in bad faith or that defendant was 
stubbornly litigious in the premises. Damages and attorney’s fees 
can in no case be awarded where the defendant has any reasonable 
ground for contesting the right of the plaintiff. There was such a 
ground in this case, and accordingly the judgment is affirmed, with 
the direction that so much of the verdict as allows attorney’s fees 
and damages to the plaintiff be written off, and that the costs accru- 
ing in this case since the rendition of the verdict be taxed against 
the plaintiff, the defendant in error. 

Judgment affirmed, with direction. 


——_—_—_—_—_——————— 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FOURTH CIRCUIT. 


GLOVER 


v8. 


NATIONAL FIRE INS. CO., oF BALTIMORE.* 


7 


It was claimed that the building insured as a dwelling was used as a Keeley 
Institute which called for a different rate of premium. 


Held, That the rule that parol evidence is inadmissible to vary a written con- 
tract did not prevent the insured from showing by way of estoppel, a 
knowledge of its real use by the general agents through whom it was 
insured. 


Where the application was prepared by such agent the company is estopped 
to rely on a misdescription. 


Statement of case by Brawtey, J. 


About May 10, 1893, Dr. S. G. Glover, the plaintiff in error, bought 
from G. H. Jackson & Co., of Cairo, Ill., a house and Jot at Ashland, 
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about twenty miles from Richmond, Va. The house was at that 
time occupied by Mrs. Baldwin, a sister of Jackson, who had “some 
boarders or roomers there,” and was insured in the defendant com- 
pany through the agency of S. H. Pulliam & Co., who were the 
general agents of the insurance company, having power to write or 
issue policies without submitting the risk to the home office, which 
was at Baltimore, Md. The Pulliams were relatives of the Jacksons, 
and to some extent looked after their interests; Hill Carter, Esq., a 
member of the bar of Richmond, being their attorney who prepared 
the deed of conveyance from Jackson to Glover and forwarded the 
same for execution to Cairo. Without waiting for the return of the 
deed of conveyance, and after the sale was agreed upon, Glover 
was let into possession of the property, and immediately established 
in it a Keeley Institute. The terms of sale were a part cash and a 
part in notes secured by a deed of trust. The property had been 
insured in the name of Jackson in the defendant company, the 
policy bearing date May 6, 1893, and running for three years, and 
was described as “one frame dwelling at 8. W. corner College Ave. 
and Taylor Street, in Ashland, Va. L. C. A.” It does not appear 
that the Jacksons had ever signed any application for insurance, 
or furnished any description of it. Carter, as attorney for the 
Jacksons, desiring security by way of insurance for the deferred 
payments, went with Glover, who was a citizen of the State of 
Nebraska, to Pulliam’s office, and introduced him. He is uncertain 
whether the introduction was to Samuel H. or to Thompson Pulliam, 
both being members of the firm. The object of their visit being to 
secure the payment of the amount due on the deferred notes to the 
Jacksons, in the event of a loss by fire, it was considered better to 
issue a new policy instead of transferring the old one. The exact 
date of this visit is not disclosed by the testimony. It was probably 
some day between May 10th and May 19th, and on the 22d May 
this letter was written:— 
Richmond, Va., May 22, 1893. 

Mr. Hill Carter, City—Dear Sir: We inclose herewith policy for Dr. S. G. 
Glover, the same having been properly indorsed, and you will please collect 
from him $52.50 for the same for account of Messrs. Jackson & Co., unless 


you have already done so. 
Yours truly, Samuel H. Pulliam & Co. 


The policy No. 50,766 is for $3,500, in the name of Dr. S. G. 
Glover, and the property is described as follows: ‘On the three- 
story frame, metal or slate roof building, occupied as a dwelling, 
situate at the southwest corner of College Avenue and Taylor Street, 
in Ashland, Va. Loss, if any, payable to Hill Carter, trustee, as his 
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interest may appear.” It is countersigned by Saml. H. Pulliam & 
Co., agents, May 23, 1893, and expires on May 6, 1896. The build- 
ing was destroyed by fire on February 3, 1896, and this is an action 
in assumpsit on the policy, to which the defendant company pleaded 
the general issue, with an agreement of counsel that under this plea 
any defense might be set up which defendant might prove under a 
special plea. 

The action was originally brought in the circuit court for the city 
of Richmond, and removed by the defendant company by petition 
to the United States Circuit Court for the Eastern District of Virginia, 
where it came on to be heard in due course, resulting in a verdict 
for the defendant, the jury stating that they found for the defend- 
ant “ under the instructions of the court.” The testimony clearly 
showed that the house was used for the reception, entertainment, 
and treatment of patients in a Keeley cure establishment, and the 
proof was that the rate of premium charged for dwelling houses 
was considerably less than that for such establishments which were 
rated as hospitals; the rate for dwellings being 60 cents per $100; 
for boarding houses, $1.50 per $100; for hospitals, $1.60 per $100; 
there being no special rate for Keeley cure establishments eo nomine. 
These were the rates fixed by the Southeastern Tariff Association. 
There was no proof that the difference of rates was brought to the 
attention of Glover prior to the writing of the policy, and his 
testimony was that he never knew that there was any difference in 
premium. In the course of the trial evidence was offered tending 
to show that at the time the insurance was effected the agents for 
the insurance company knew that the building insured was occupied 
as a Keeley Institute. This testimony was taken subject to ex- 
ception, but subsequently the defendant moved to strike out all the 
testimony on the part of the plaintiff's witnesses relative to conver- 
sations alleged to have been held with the agent of the defendant 
prior to the issue of the policy, “‘ because all such conversations, if 
had, were merged into the written contract.” This motion was 
granted, and the court charged the jury that the “ uncontradicted 
testimony in the case is that the rates for insuring a dwelling house 
used as a dwelling are much lower than for a building used for the 
entertainment, reception, and treatment of patients in an establish- 
ment like this. The rate paid by the plaintiff, the consideration for 
his contract, was that of a dwelling house used as a dwelling, and 
not for an establishment for the Keeley cure. Here, then, he has 
alleged one kind of contract and proved another. If we were now 
to say that the insurance was not on a dwelling house to be used as 
a dwelling, we would be making for the parties a new contract; 
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certainly not the contract upon which this suit was brought.” The 
court thereupon instructed the jury to find for the defendant, and 
it so found. 


Cuartes V. Merepitu, for Plainiiff in Error. 
Wiuiam Pingney Wuytt, for Defendant in Error. 


Before Goff, Circuit Judge, and Brawley and Purnell, District 
Judges. 


Brawtey, D. J. (after stating the case above.) 

The grounds upon which the court below was moved to reject 
the testimony was that all conversations between the parties were 
merged into the written contract, and that parol evidence was inad- 
missible to show that the intent and meaning of the parties was 
different from what the words of the contract expressed; and author- 
ities of commanding weight are cited to support the proposition that 
when a policy contains plain and unambiguous language, which has 
a settled legal construction, neither party can, by parol evidence, 
be permitted to prove that the instrument does not mean what it 
says. This motion proceeded upon a misconception of the object 
for which the testimony was offered. It was not for the purpose of 
changing the terms of the contract, but to show that the circum- 
stances were such that, at the time that the contract was entered 
into, the insurer actually knew all the facts relating to the risk, and 
is estopped by such actual knowledge from setting up in avoidance 
of the policy either the mistake or omission to state those facts upon 
its face. The court below held that, as the policy was upon a house 
used as a “ dwelling house,” the plaintiff was not entitled to recover, 
because the proof showed that the house was used as a Keeley Insti- 
tute, and, as the rate of premium charged for a Keeley Institute was 
much greater than that charged upon a dwelling house, he could 
not allege one kind of contract and recover upon proof of another, 
and the testimony was offered to show that the plaintiff was ignorant 
of the difference in the rates, that he did not furnish a description 
of the property insured, and that at the time when the policy was 
written the agent knew that the house was in actual use as a Keeley 
Institute. This testimony was objected to, not because of its in- 
sufficiency, but for illegality, in that it tended to vary the terms of 
the written contract. The proof showed that at the time when the 
plaintiff purchased the property in question it was insured in the 
defendant company, and that it was then occupied as a boarding 
house by a relative of the agents of the company; that for the 
purpose of securing the deferred payments it was deemed advisable 


that a new policy be issued; that immediately after the purchase it 
VoL. XXVII.—44. 
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was occupied by the plaintiff as a Keeley Institute; and testimony 
was offered tending to show that the agents of the company knew 
that it was so occupied. 

It is not claimed that the plaintiff was guilty of any fraud or con- 
cealment of the nature of the use for which the property was in- 
tended, or that he furnished the description which was written in the 
policy. Whatever may be the conclusion as to the lack of definite- 
ness in the conversation with the agents at the time the insurance 
was effected, the admitted facts controvert any suspicion that the 
misdescription in the policy was due to any concealment or lack of 
openness on the part of the plaintiff, or that the building subsequent 
to the writing of the policy was converted to another and different 
use. The policy was written after the plaintiff had left Richmond, 
and was left with Hill Carter, Esq., who was the attorney for the 
vendors, and never seen by the plaintiff until after the fire occurred. 
Under these circumstances, we are of opinion that testimony tending 
to show that at the time the policy was written the agents of the 
insurance company knew that it was occupied as a Keeley Institute 
was competent, and that the court below erred in withdrawing it 
from the consideration of the jury. The agents here were general 
agents, having power to write policies. If they knew at the time 
the policy was written that the house was occupied as a Keeley cure 
establishment, and described it as a dwelling house, the insurance 
company would be estopped from setting up such misdescription in 
avoidance of the policy. ‘This principle does not admit oral testi- 
mony to vary or contradict that which is in writing, but it goes 
upon the idea that the writing offered in evidence was not the in- 
strument of the party whose name was signed to it; that it was 
procured under such circumstances by the other side as estops that 
side from usivg or relying on its contents; not that it may be con- 
tradicted by oral testimony, but that it may be shown by such 
testimony that it cannot be lawfully used against the party whose 
name is signed to it.” 1 May, Ins., § 144, quoting from American 
Leading Cases, where an application had been signed by the assured. 
In the same section an Iowa case is cited affirming the proposition 
that “an insurance compahy transacting business through an agent 
having authority to solicit, make out, and forward applications, to 
deliver policies when returned, and to collect and transmit premiums, 
is affected by the knowledge acquired by such agent when engaged 
in procuring an application, and bound by his acts done at such 
time with respect thereto.” When an agent of the company, with 
full knowledge of the facts, makes out an application, it is conclusive 
upon the company. An omission in the description of the property 
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by mistake of the agent in filling out the application afterward 
signed by the insured will not prejudice the latter. Parol evidence 
is admissible to show that the statements given to the agents were 
different from those in the application transcribed by him and sent 
to the company though the application was signed by the insured, 
not knowing its contents were different from the statements he 
had made to the agent. When the company’s agent, knowing the 
circumstances (viz., an incumbered equitable title), filled in the ap- 
plication, “ Fee Simple—No Incumbrances,” and the assured signed 
it without reading, supposing it was all right, it was held that the 
company could not set up concealment or breach of warranty: Id., 
§§ 144b, 144c. “ When the agent is aware of the facts relative to a 
risk before the contract is entered into, the insurer is charged with 
such knowledge, and is estopped from setting up an innocent mistake 
of the assured, either in setting forth the facts in the application or 
in omitting to state them:” 2 Wood, Ins., § 426. In illustration of 
this proposition, an English case—In re Universal Non-Tariff Fire 
Ins. Co. (L. R., 19 Eq., 485),—is cited, wherein the policy described the 
buildings as built of brick and slated. In fact, one of the buildings 
was not slated, but the roof was covered with tar and felt when the 
insurance was effected, and the agent had knowledge thereof. It 
was held that the company was estopped from taking advantage of 
the misdescription, because it was a misdescription made by its own 
agent; and the text writer, after citing some cases in support of a 
contrary doctrine, states that it is so well settled as to be a legal rule 
that the agent’s knowledge of the real condition and situation of a 
risk is imputable to the principal, and may be shown to defeat the 
effect of a warranty inconsistent therewith. Another case cited in 
same section is from Pennsylvania,—Insurance Co. vs. Spencer, 53 
Pa. St., 353. In this case the insurance was upon a stock of barley, 
malt, and hops, with a condition in the policy that the risk should © 
not be increased. The premises were used at the time and after- 
wards to distill whisky, which increased the risk. The agent of the 
company, having examined the premises before the risk was taken, 
knew that the machinery for distilling was then in the building. A 
loss having occurred, the defendant company set up in avoidance 
of the policy the increase of risk caused by the distilling on the 
premises. The court held that, if the agent knew, or ought to have 
known, from the examination made of the premises, that they 
would be used for the purposes of distilling, the company would be 
estopped from setting up such use in avoidance of its liability, and 
that the question of such knowledge was for the jury. Ina New 
Hampshire case—Campbell vs. Insurance Co. (37 N. H., 35),—the 
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applicant omitted to state the existence of a steam engine in the 
building, which, under the regulations of the company, avoided the 
policy; but, it appearing that the agent of the company knew of the 
existence of the steam engine in the building at the time the policy 
was written, the court held that the company was estopped from 
setting up such omission to defeat the policy. Joyce, the latest 
writer on the subject, states the principle substantially as above :— 

“So an insurance company is estopped from asserting the in- 
validity of its policy at the time it was issued for the violation of 
any of the conditions of such policy, if, at the time it was so issued, 
the fact of such violation was known to the company or its duly- 
authorized agent. * * * The knowledge of an agent authorized 
to issue policies may constitute knowledge of and estop the com- 
pany, notwithstanding the policy provides that the agent may not 
waive its conditions:” 1 Joyce, Ins., §. 515. 

“Where the company’s agent, without authority from the appli- 
cant, fills out an application of his own motion, and, without inquiry, 
merely presenting it for signature, his representations, if false or 
incorrect, cannot conclude the insured. So where the agent answers 
the questions from his own knowledge as to the title and situation of 
the property, the company cannot avail itself of the fact that the 
building stood on leased ground, and, therefore, that the contract is 
void under a condition in the policy requiring a special agreement 
in writing in such case:” Id., § 487. 

This principle, which seems to have the sanction of all the writers 
on insurance, is consonant with sound reason. All of the business 
of insurance is done through agents, who are presumed to know and 
do know better than the community at large the requirements of 
their companies. A party seeking insurance must ordinarily depend 
upon the agent for the proper preparation of the requisite papers, 
and if he neither misrepresents nor conceals any essential fact, and 
the agent, having opportunities of knowing, acts upon his own 
knowledge, and fails to describe properly the premises insured, it 
would be an intolerable hardship that such party, who is without fault 
himself, should suffer from the omission or negligence of the com- 
pany’s agent, and that the company which has taken his money and 
issued to him a policy void from the beginning should be allowed to 
shelter itself under the letter of the contract, and the insured not 
be permitted to show the truth of the transaction. The general 
practice is for the party seeking insurance to make out his applica- 
tion, and this is considered a part of the policy. This was not re- 
quired or done in the case under consideration. The plaintiff was 
not asked to describe the property, and it is not claimed that he 
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omitted to give any information, or that the misdescription was his 
act. The word “dwelling” is not free from ambiguity. Ina certain 
sense, any house in which people dwell might be considered a 
“dwelling.” That a higher premium would be charged on a house 
where patients of a Keeley cure were entertained was a fact pe- 
culiarly within the knowledge of the insurance agents. It is nota 
matter of common knowledge, and the plaintiff has testified that he 
did not know it. The description was written by the company’s 
agent. The testimony shows that the policy was made out after the 
plaintiff had left the city, and was never seen by him until after the 
tire. It is true that it was left with Mr. Carter, who was in a sense 
his agent, as well as the attorney for the Jacksons, and that any 
knowledge that Carter would obtain from inspection of the policy 
would be imputed to the plaintiff; but it does not seem to us that 
it would be any relaxation of the good and wholesome rules which 
require integrity and fair dealing and openness of conduct on the 
part of the insured, as well as upon the part of the insurers, to hold 
that the plaintiff was entitled to show by parol that the agents, at 
the time the policy was written, were acquainted with the use which 
the plaintiff was making of the premises insured, and, if so, that 
the company was estopped from setting up such use in avoidance 
of its liability. 

Under the general principle of estoppel in pais, persons innocently 
induced to acquire rights in derogation of secret or undisclosed 
claims of those who induce such action are secure in the rights so 
acquired. A real owner is often precluded from disputing title 
when, by his acts, he allows it to appear that the real title is vested 
in the party making the sale. There can be no real distinction 
between such cases and those which would hold an insurance com- 
pany estopped from setting up facts in avoidance of its contract 
when such facts were obvious, and were known to its agents, when 
the contract was made. That oral testimony may be properly offered 
to prove facts tending to create estoppels of this nature is well 
settled in numerous cases of the highest authority. In Insurance 
Co. vs. Wilkinson (13 Wall., 222), there was a suit upon a life insur- 
ance policy. It was not denied that the application upon which the 
policy was issued contained a representation of a matter material 
to the contract, that it was signed by the party, and that it was 
untrue, the applicant having signed a paper stating that the mother 
of the insured had died of fever at the age of 40, when in fact she 
had died of consumption at the age of 23. Testimony was offered 
and admitted that the plaintiff had said that he bad no knowledge 
on this: particular subject of inquiry, and the representation was 
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made out by the insurer. The court held that it would be an act of 
bad faith and of the grossest injustice and dishonesty to avoid the 
policy because of this statement; and Mr. Justice Miller with his 
accustomed force and clearness, states the grounds upon which oral 
testimony may be offered, not to contradict the written instrument, 
but to show that it cannot be lawfully used against him. This case 
is cited by Mr. Justice Bradley in Eames vs. Insurance Co. (94 U. S., 
621), a fire insurance case, where the agent, being acquainted with 
the exact facts, stated them inexactly, leading the applicant to sup- 
pose that it was all right, the court holding that it would be great 
injustice to turn him out of court for this inexact method of state- 
ment. In Insurance Co. vs. Mahone (21 Wall., 152), the supreme court 
sustains the ruling of the court below as to the admissibility of parol 
testimony to show that the answer to a certain inquiry propounded 
by the insurance company’s agent was different from that taken down 
by the agent and signed by the insured. True answers having been 
made in fact, the company was not permitted to set up as a warranty 
the answers put down by its agent, although signed by the assured. 
These cases were considered in Insurance Co. vs. Fletcher (117 
U. S., 531), and distinguished, because in that case there was a 
limitation upon the power of the agent. There is no question in 
the case now under consideration of the scope of the agency, and 
much of the opinion in the case last cited has no application; but tne 
court says, after distinguishing that from the other cases cited: 
“Where such agents, not limited in their authority, undertake to 
prepare applications and take down answers, they will be deemed 
as acting for the companies. In such cases it may well be held 
that the description of the risk, though nominally proceeding from 
the assured, should be regarded as the act of the company.” 

In Insurance Co. vs. Chamberlain (132 U. S., 304, 10 Sup. Ct., 87), 
the insured, in answer to the question as to whether there was any 
other insurance, answered, “No other,” and the company contended 
that it was discharged from liability, it being admitted on the trial 
that he had other insurance in co-operative companies. The court 
held that this answer did not preclude proof as to what kind of in- 
surance the parties had in mind when that question was answered, 
his act in writing the answer alleged to be untrue being considered, 
under the circumstances, the act of the company. 

As this contract was made in Virginia, the cases in that State 
shouid be considered. In Insurance Co. vs. West (76 Va., 575), 
Staples, J., citing Insurance'Co. vs. Wilkinson (13 Wall., 222), says: 

“Tn all this class of cases it has been further held that where the 
agent filling up the application is clothed with real or apparent 
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authority to make a contract of insurance, the agent’s knowledge of 
the real condition and situation of the risk is imputable to the 
principal, and estops the latter from setting up any warranty in- 
consistent therewith.” 

In Insurance Co. vs. Stultz (87 Va., 629), the court says: “The 
man who asks insurance on his property is not aware of the necessity 
of disclosure which long experience in insurance has shown to the 
underwriter to be necessary, and to hold his policy void for not 
making disclosures of the importance of which he is not aware 
would be gross injustice.” 

And in the recent case of Insurance Co. vs. Pankey (91 Va., 259), 
the court, referring to the well-settled law in that State that an in- 
surance company might waive conditions avoiding policies for in- 
crease of risk by change of occupancy, and thereby become estopped 
from setting up such conditions as a breach in an action for loss 
subsequently occurring, and that “such waiver need not be in 
writing, but may be by parol,” says: “Any acts, declarations, or 
course of dealing by the insurers, with the knowledge of the facts 
constituting a breach of a condition in the policy, recognizing and 
treating the policy as still in force, and leading the assured to regard 
himself as still protected thereby, will amount to a waiver of the 
forfeiture by reason of such breach and estop the company from 
setting up the same as a defense when sued for a subsequent loss.” 

See, also, Insurance Co. vs. Rodefer, 92 Va., 747; Insurance Co. 
vs. Ward (Va.) For cases in other States illustrating the same 
principle, see Insurance Co. vs. Olmstead, 21 Mich., 251; Dunbar 
vs. Insurance Co., 72 Wis., 492; Short vs. Insurance Co., 90 N. Y., 
16; Insurance Co. vs. Robinson, 7 ©. C. A., 468; Insurance Co. vs. 
Clayton, 8 C. C. A., 213. 

The question in all cases of this kind is whether the insurer was 
misled as to the risk by anything which the insurer did or omitted 
to do, and any testimouy going to show that the agent was fully 
informed as to the risk, that he knew the facts concerning it, that he 
was not misled by any acts or omissions of the insured, would be 
pertinent to the issue, and, under the doctrine announced, such 
testimony was admissible. We are of opinion, therefore, that the 
court below erred in withdrawing from the jury the testimony as to 
the conversations had with the agents of the insurance company 
which was offered for the purpose of showing that the agents knew 
that the premises in question were occupied and used at the time 
the policy was written as a Keeley Institute, and, as a new trial must 
be granted on that ground, it would not be proper to express any 
opinion as to the weight of that testimony. Its rejection was 
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removed, not because of its insufficiency, but because of its illegality, 
in that “all such conversations were merged in the written contract;” 
and the learned counsel for the defendant has endeavored here to 
support its rejection on that ground. Weare clearly of opinion that 
the testimony should have been admitted. There is room for a 
difference af opinion as to the weight of the testimony, and the 
learned judge below, on the hearing of the motion for a new trial, 
says, “without discussing, therefore, the legal points made, or the 
propriety or impropriety of excluding this evidence and assuming 
that evidence is in, the motion for a new trial is refused.” Whether 
the agents of the company knew at the time the policy was written 
that the premises were being occupied as a Keeley cure establish- 
ment was a question of fact to be determined by a jury under proper 
instructions of the court. In determining that question, the jury 
were entitled to consider the conversations alleged to have been had 
with the agents at the time the insurance was effected, and all the 
circumstances surrounding the transaction, including the relation- 
ship of the agents to the parties and the conduct of the agents 
immediately after the fire. When a case proper for the determin- 
ation of a jury has been submitted to it, with all the evidence legally 
pertaining thereto, there remains always in the court sufficient 
power to prevent injustice by setting aside the verdict, if it is 
manifestly due to ignorance, prejudice, or passion. The judgment 
of the court below is reversed, and the case remanded for a new trial. 


SUPREME COURT OF MICHIGAN. 


BURNHAM ET AL. ) 


v8. 


INTERSTATE CASUALTY CO., or New York.* \ 


The policy insured against death by external, violent, and accidental means. 
According to the evidence the deceased was insolvent, and heavily in- 
sured. He went out rowing alone after inviting a friend, who refused, 
and fell out of the boat while reaching for his hat in the water. He 
called for help; swam after the boat, and when reached was floating with 
face down, and dead. According to experts he might have died from 
drowning, and the body be kept afloat by gases due to indigestion, or 
might have died from an apoplectic fit, or from drowning due to such fit. 

Held, That in such case the legal presumption was against suicide, and the 
question was for the jury. 


" * Decision rendered, May 18, 1898. 
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Held, That where proofs of death are furnished at request of beneficiary, 
with knowledge of a breach of warranty, such breach was waived, not- 
withstanding a provision in the proofs that such act should not be a 
waiver. 


Statement of facts by Grant, C. J. 


The appellant is garnishee of the principal defendant in several 
suits that were consolidated and tried as one. The suits were com- 
menced August 29, 1896. Plaintiff’s claim rests on an accident 
policy, issued by appellant on the application of W. N. Winans, the 
husband of the principal defendant. The policy, among other 
things, provided, in case of his death by “external, violent, and 
accidental means,” for the payment to his wife of $5,000. The in- 
sured had been manager of his wife’s dry-goods business, carried 
on under the name of Winans & Co. It was closed under chattel 
mortgages aggregating $57,176.02, and covering property estimated 
by the insured to be worth $80,000. The fire insurance companies 
had canceled their policies upon the stock. The mortgages covered 
the homestead, household furniture, and fixtures of Mrs. Winans. 
Mr. Winans had been arrested on a capias, and was in the custody 
of his bail. He had $85,000 of insurance (life and accident) in vari- 
ous companies, all of which were payable either to his son- or his 
wife, except the last, which was for $5,000, and was payable to his 
brother. The first of these policies was taken out in 1889, another 
in 1892, and the rest in 1895 and 1896. The last one was an acci- 
dent insurance for $5,000, and was issued August 1, 1896. The ap- 
plication for the policy issued by the defendant company contained 
the following: “I have no accident insurance, except as herein 
stated, and I hereby agree to notify the company of any hereafter 
applied for or obtained.” The policy expressly stated that it was 
issued “in consideration of the warranties in the application.” No 
notice of the subsequent policy was given by the insured, and the 
defendant had no information in regard to it until after the death 
of Mr. Winans. Mr. Winans made his will August 24, 1896, and in 
the afternoon of that day rented a rowboat, and started to row 
across the Detroit River. He was seen to fall into the water; to be 
swimming towards his boat, and crying out for assistance. Some 
parties, seeing and hearing him, took a boat, and rowed to his 
assistance. When they reached bim he was dead, and the body 
was floating in the water, with the head downward. The defendant 
denied liability under its policy. Issue was duly joined, and plain- 
tiffs had verdict and judgment. 


James C. Situ, Jr. (Otto Kirchner, of counsel), for Appellant. 
Exuiorr G. Srevenson and Joun D. Conety, for Appellees. 
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Grant, C. J. (after stating the facts.) 

Two reasons are urged against the judgment: (1) That there 
was no evidence that Mr. Winans came to his death by external, 
violent, and accidental means; (2) that there was a breach of war- 
ranty, in applying for and obtaining the subsequent insurance in 
the Standard Company, without notice to the defendant. 

1. Upon the first point the learned counsel state their contention 
as follows: ‘There is no direct evidence of accidental drowning. 
The undisputed physical facts tell their own story. They say, as 
we shall presently show, that Mr. Winans may have drowned acci- 
dentally; that he may have died of apoplexy; that he may have 
drowned intentionally. Is it possible that a jury is permitted to 
guess which of the three admissible hypotheses is true?” They in- 
sist that the case falls within the rule in Merrett vs. Association, 
98 Mich., 338. No question is raised upon the instructions to the 
jury, provided there was a question for their determination. The 
statement of the plaintiff’s proofs is, therefore, essential. There 
is no evidence of anything unusual in the appearance or con- 
duct of Mr. Winans prior to his death. On his way to the boat- 
house he met a friend, who invited him to accompany him to the 
Windsor races. He declined, but said he was going to take a boat 
ride, and invited his friend to go with him, saying: “I will get 
some cigars. We will get a boat, and have a real nice, pleasant 
time.” One Heron was driving over the Belle Isle bridge. He saw 
Mr. Winans in the boat, and his hat in the water. ‘‘Saw him row 
around to get his hat. He came alongside of it. When he came 
alongside of the hat, he got over. Witness saw him fall into the 
water, and he hollered for help. He came up that far [indicating 
by a gesture] out of the water.” On cross-examination he testified 
as follows: ‘“ Witness was just about a quarter of the way over—a 
little better—when he first saw the man in the water. He was 
shouting fcr help. Witness was pretty near the end of the bridge, 
and going slow, to watch him all the while, when he last saw him. 
He was in the water, trying to save himself,—trying to get aboard; 
and the boat went down sideways, and she kept floating away from 
him. He tried to get to the boat. Witness walked his horses, and 
stopped occasionally. Drove nearly three-quarters of the length of 
the bridge, looking at him all the time, not stopping any length of 
time, only going slow several times. When witness was about 
three-quarters across the bridge, the man just disappeared under 
the water. Witness saw him sink once; did not see him come up 
again.” One Kirk testified that he was on the bridge. “Saw the 
ferryboat coming out of the Belle Isle dock, and a man in a small 
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boat. The boat and the man disappeared all at once. He then 
saw the rowboat going down the river empty. In a little while saw 
the man in the water crying for help. Heard him holler three 
times. Did not see him make any exertion or effort, only he was 
hollering for help. Saw his hands like that.” One Schultz was at 
the boathouse. Saw Winans get a boat and start out. Heard the 
ferryboat give three sharp whistles, meaning to get out of the way. 
“Winans was then just where the ferryboat has to go through a 
small cut on what is called the ‘Middle Ground.’ Witness watched 
him when the ferryboat passed him, and could see that he was fifty 
or sixty feet above the ferryboat.” After this he paid no more at- 
tention. On cross-examination he testified that, “when the ferry- 
boat gave three whistles, Winans struck off up right at the edge of 
the Middle Ground.” One King testified that he saw Mr. Winans 
“swimming towards the boat, struggling in the water. Did not see 
him throw his hands up in the air, or anything of that kind. The 
kin! of struggling he was doing was, he seemed as if he was swim- 
ming very fast. He swam after the boat. The bcat kept getting 
away from him.” One Matson, who was with King, testified that he 
thought he noticed him swimming towards the boat. These last 
two witnesses were the ones who rowed out, and towed the body 
asbore. They found the body floating, with the top of its head 
above the water. One Fritz testified that he saw the man out in 
the river. Saw the boat floating away, and two objects floating 
down the river. Heard the man hollering. Heard him plainly, 
two or three times.. Did not hear what he said. He was swimming 
towards the boat, which was empty. Saw him hold both his hands 
up twice. The waves seemed to go over him. He was right in be- 
hind a ferryboat when he first noticed him,—perhaps fifty feet from 
the ferryboat. One Benoit testified that he saw the man in the 
water. Heard him holler three times. Saw him swimming and 
struggling for all he was worth. He was sure he was swimming 
twenty minutes, but he looked as if he was swimming for life. One 
Boroski testified that he ‘saw the man throw up both hands twice, 
and he hollered three times. He was swimming towards his boat 
all the time after he got up and came from under the water. 
Raised both his hands twice, went down, and, when he came up, 
swam again.” Dr. Newman examined the body shortly after it 
reached the shore. He testified that: “It presented the ordinary 
symptoms of a man who died by suffocation. His face was con- 
gested. The usual bloody froth and mucous from his lips and nos- 
trils. He had all the appearance of a man who had been drowned. 
If it was an actual fact that he had been swimming, I should say he 
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died from ordinary drowning. The opinion as to his death, I 
should think, would depend a great deal upon the fact as to whether 
he was actually swimming. Assuming that he was swimming 
towards the boat, screaming for help, and from what I saw of his 
condition on the dock, I should say that he died, in all probability, 
from drowning.” In reply to a question stating substantially the 
facts, the witness said, upon cross-examination, “ It is pessible that 
Mr. Winans died from apoplexy, or a fit, or from suffocation.” Dr. 
McGraw, another prominent physician, testified, in reply to a ques- 
tion assuming to state all the facts, that he died from drowning, or 
some sudden seizure, like apoplexy. He also testified that “a man 
whose abdomen was distended by gases would be liable to float.” 
Dr. Newman had testified that the abdomen was unusually dilated 
with gases. He also testified that a man taken with apoplexy while 
in the water would not have much chance to escape, and might die 
from drowning, notwithstanding he had apoplexy. The testimony 
of these physicians is not conclusive, and its sole province was to 
aid the jury in their deliberations. Much stress is laid by counsel 
for the defendant upon the fact that the boat took in no water when 
Mr. Winans fell overboard. He might have been reaching for his 
hat when upon the top or side of a wave, in which event the boat 
might have righted itself without taking water. We think this cir- 
cumstance of but little moment. 

The learned counsel for the defendant insist that the facts reduci- 
ble from the above testimony are consistent with three theories of 
the cause of death, and therefore prove no one of them. These 
theories are apoplexy, sudden seizure, and suicide. We cannot 
agree in this conclusion. The testimony does not establish facts to 
overcome the presumption. Where death may be attributable to 
suicide, murder, accident, or negligence, the presumption of law is 
against suicide and murder: 4 Joyce, Ins., § 3773; Nibl. Ben. Soc. 
& Acc. Ins., § 377; Insurance Co. vs. McConkey, 127 U. S., 661; 
Mallory vs. Insurance Co., 47 N. Y., 52. It is true that the bodies 
of persons who die from drowning usually sink, but there are occa- 
sional circumstances under which they do not sink, and there was 
evidence in this case tending to show the presence of those circum- 
stances. There was no autopsy, but there is no evidence tending 
to show that Mr. Winans was subject to any fits or sudden seizures. 
All the circumstances are consistent with accidental drowning, ex- 
cept the mere fact that the body did not sink. If, however, it be 
assumed that some sudden seizure caused him to fall into the water, 
or came upon him after he had fallen into the water, it would not 
follow that death was not caused by drowning. H. left his lodging 
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about 7 o’clock in the evening, intending to bathe. His clothes 
were found on the steps of the bathing machine, and about six 
weeks afterwards a body was washed ashore, claimed to be his. 
There was no other evidence of the circumstances of his death. 
The questions submitted for decision are stated as follows: “(1) 
Assuming H. to have been drowned, and that his death was not 
caused by suicide, or by his willful act in exposing himself to un- 
necessary danger, or while he was in a state of intoxication, are 
plaintiffs entitled to recover? (2) Was there any evidence, proper 
to be submitted to the jury, that H. was drowned?” Held, that the 
question was one for the determination of the jury: Trew vs. Assur- 
ance Co., 6 Hurl. & N., 838. Where a temporary trouble, unusual 
and uncommon, causes one to fall into the water, and he is drowned, 
the company is liable: Indemnity Co. vs. Borgan, 7 C. C. A., 581. 
So, when one was seized with an epileptic fit while crossing a stream, 
fell in, and was drowned, the company was held liable: Winspear 
vs. Insurance Co., 43 Law T. (N. 8.), 459. Dr. McGraw, after his 
attention had been called to the circumstances of this case, said: “I 
would not say that he had an apoplectic stroke or committed suicide, 
but that he had some seizure which would take away his senses. 
There are other things besides apoplectic strokes. The man may die 
suddenly of heart failure under such circumstances. But my judg- 
ment would be that either the man committed suicide, or that he 
died from some such sudden seizure while in the water.” The case, 
upon this point, was properly submitted to the jury. 

2. Had the defendant waived its right to insist upon the breach of 
warranty as a defense? No communication had been made to the 
company in behalf of Mrs. Winans, the beneficiary, until September 
25th, when a letter was received from her attorney, Mr. Babcock, 
dated September 21, 1896, and reading as follows: “ Will you please 
send to me the blank forms you desire used for proofs of death. 
I write in the interest of Mrs. Eva Winans, wife of William N. 
Winans, deceased, who was insured by your policy, No. 12,308. Mr. 
Winans was accidentally drowned while out rowing on the Detroit 
River.” In reply to that letter the company wrote, September 25th, 
as follows: “ We are in receipt of your communication of the 21st 
inst., asking that we send to you blank forms used for proofs of 
death; stating that you write in the interest of Mrs. Eva Winans, 
wife of Mr. William N. Winans, insured under policy No. 12,308, 
and that Mr. Winans was accidentally drowned while out rowing on 
the Detroit River. You fail to give any particulars, or even the 
date, of the alleged accident, which we are entitled to have immedi- 
ately in case of accidental injury or death. Although we do not 
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understand how you are goihg to affirmatively prove accidental 
death in this case, under the circumstances, yet we will comply with 
your request, and forward the blanks as requested, subject to the 
notices and stipulations printed thereon.” The blank proof of 
death furnished contained the following notice: ‘These blanks are 
sent to permit of a statement of facts, and the furnishing of same 
shall not be held to be a waiver of any of the agreements or condi- 
tions of the policy or of the application, nor of the rights of the 
company in the event of any violations of such agreements or con- 
ditions by the insured or beneficiaries, or in any event.” When 
proofs of loss were sent, does not appear. They gave all the other 
insurance, but made no mention of the subsequent policy. On No- 
vember 20th the company wrote Mrs. Winans, informing her that 
they should rely upon this breach of warranty, and others, also, and 
inclosed her a draft, as a refund of all premiums paid. After the 
writs of garnishment were served, and on October 26, 1896, the 
company filed a disclosure, denying any liability. Soon after that, 
interrogatories to the garnishee defendant were filed, and by stipu- 
lation the time for answering the special interrogatories was ex- 
tended to December 7th. By the fourth interrogatory the garnishee 
was called upon to state for what reason or reasons it denied liability 
upon the policy. By interrogatory 5, the defendant was required 
to state any statement or statements made by the insured, or any 
one in his behalf, upon which it relied as a ground for denial of 
liability. It refused to answer the fourth and fifth interrogatories. 
It had, by the terms of the policy, three months from the date of 
filing proofs in which to examine and determine whether it would 
acknowledge or deny liability, and asked that the answer to these 
be postponed till after the expiration of that time. This was 
granted, and the defendant was entitled to it as a matter of right. 
On February 1, 1897, it filed answers to these two interrogatories, 
setting up seven grounds of nonliability, of which we need mention 
but two: (1) That death did not result from bodily injuries sustained 
through external, violent, and accidental means; and (2) the breach 
of the agreement to notify the company if any additional insurance 
was applied for or obtained. 

The company, upon hearing of the death of Mr. Winans, instructed 
its agents to investigate. They did so, and reported that they had 
been informed of this other insurance, and also concluded that Mr. 
Winans had committed suicide. Neither Mrs. Winans nor these 
garnishee plaintiffs had given the defendant any information upon 
which it acted. It made, as was very proper, an independent in- 
vestigation. Neither the plaintiffs nor Mrs. Winans knew of this 
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investigation, or were in any manner misled by the conduct of the 
defendant. They were under no legal or moral obligation to inform 
Mrs. Winans or plaintiffs of what they had learned from their in- 
vestigation. No case that I have found or examined carries the 
doctrine of waiver to the extent of holding that, when a beneficiary 
asks for blank proofs of loss, the insurer waives the defense of a 
breach of warranty by failing to state that it has been informed that 
there had been a breach of warranty. The insurer has a right to 
keep silent until proofs are furnished. Had Mrs. Winans, in her ap- 
plication for blank proofs, informed the company that Mr. Winans 
had taken out other insurance, and the company had still fur- 
nished proofs, without insisting upon this as a defense, there would 
have been a waiver under the authorities cited. On every occasion 
when the company was called upon to speak, it insisted upon this 
defense. The letter inclosing the blank proofs of loss called the at- 
tention of Mrs. Winans to the ‘conditions of the policy and the ap- 
plication, and expressly stated that it would insist on every defense 
it had for violation of any agreement or condition therein. ‘This 
was the first occasion on which defendant had been called upon to 
say anything. What language could be more definite, what state- 
ment more complete? This statement was made a part of the letter, 
just as effectually as though it had been copied in the letter. This 
is not controverted, and yet it is claimed that, because the defendant 
did not specifically and expressly state every defense it had or was 
informed of, and did in its letter hint at one defense, all others are 
waived. If the defendant had not stated in that letter, “We do 
not understand how you are going to affirmatively prove accidental 
death,” would it have been held that it had waived the defense of 
suicide by its silence, because its agent in Detroit had written that 
Mr. Winans committed suicide? If defendant had inclosed proofs 
of loss without any letter, or with one stating that it waived no de- 
fense, would it have waived all violations of the contract of which 
it had before been informed? The logical result of plaintiff’s con- 
tention is to close the door to every defense, in the face of the most 
positive assertion that it relied upon all, and waives none. The de- 
fense of breach of warranty is a meritorious one. The defendant 
clearly did not intend to waive it. In language unmistakable it 
notified Mrs. Winans it did not intend to waive it, and yet, because 
it did not specifically state this defense, a waiver is claimed. While 
some authorities have gone very far to sustain a waiver, particularly 
of technical defenses, I find none that have gone to the extent now 
claimed. Weare cited in support of it to Marthinson vs. Insurance 
Co., 64 Mich., 372. The facts in that case are totally different from 
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those in this. In that case the property was burned July 29th, and 
notice immediately given to the local agent. An adjusting agent 
came soon after. On August 21st two adjusting agents met the in- 
sured, examined them under oath, were then informed of the 
breaches of warranty, and made no objection upon that ground. 
The insured then obtained instructions from the local agents, made 
out proofs of loss, and sent them to the company, September 2d. 
To this no answer was made till October 3d. Under these circum- 
stances the breaches were held to be waived. Itis urged that Mrs. 
Winans was put to the needless expense of filling out proofs of loss. 
The record does not show that she incurred any expense. The 
blanks were furnished by defendant, and it was the work of a few 
moments to fill them. It is idle to say that she incurred any such 
expense as will affect the question. There was no attempt to em- 
barrass or hinder, as was found to be the fact in the Marthinson 
Case (64 Mich., 382); nor was she misled or hindered in any way. 
“A waiver is the intentional relinquishment of a known right:” 28 
Am. & Eng. Enc. Law, 526, and the numerous authorities there 
cited. Another authority defines it as follows: “ Waiver, in a gen- 
eral way, may be said to occur wherever one in possession of aright 
conferred either by law or by contract, and knowing the attendant 
facts, does or forbears to do something inconsistent with the exist- 
ence of the right, or of his intention to rely upon it, in which case 
he is said to have waived it, and he is estopped from claiming any- 
thing by reason of it afterwards:” Bish. Cont., § 792; Insurance Co. 
vs. Thomas, 27 C. C. A., 42. This rule is just, and is founded in 
common sense and fair dealing. To hold that a party has waived a 
good defense, when upon the first opportunity he expressly, and in 
writing, asserts that he relies upon every violation of the contract 
under which claim is made, is not sanctioned by reason or sound 
authority. It is not approved by the common judgment of mankind. 
There is not one rule of law for insurance companies, and another 
for individuals, partnerships, and other corporations. The law is 
no respecter of persons, and applies the same rule to all, whether 
acting in their individual or corporate capacity. The learned cir- 
cuit judge committed error in instructing the jury that this violation 
of the contract was waived. For this reason the judgment should 
be reversed, and a new trial ordered. 
Hooker, J., concurred with Grant, C. J. 


Monreomery, J. 
I agree with my brother, the chief justice, that it was a fair ques- 
tion for the jury in this case as to whether the death of Mr. Winans 
was the result of accidental drowning. 1 disagree with the chief 
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justice upon the question of waiver. In my opinion, the circuit 
judge was right in charging the jury that the omission to notify the 
company of the fact of other insurance was waived. On receipt of 
the letter from Mr. Babcock, attorney for Mrs. Winans, asking for 
the blank forms which the company desired to have used for proofs . 
of death, good faith required that, if the company expected to rely 
upon a defense which would render proofs of loss wholly unavailing, 
notice of this fact should be given promptly, inasmuch as it was 
made apparent by Mr. Babcock’s letter that the assured would other- 
wise be put to expense in the preparation of proofs of loss. The 
learned counsel for the defense, in his brief, says: “The nature of 
the company’s business should be kept in view. It might, from 
motives of business policy alone, be inclined to waive the breach of 
warranty, if, on the investigation of all the facts, it came to the con- 
clusion that an honest loss had been incurred.” This is undoubt- 
edly true, and in my judgment the time for the company to deter- 
mine that question was when it was made known to it that the 
withholding of such claims of defense, and the furnishing of blanks, 
would be likely to result in expense to the assured. Having failed 
to disclose the defense at that time, and having permitted the 
assured to incur this expense, the defense should be deemed waived: 
Marthinson vs. Insurance Co., 64 Mich., 372; Towle vs. Insurance 
Co., 91 Mich., 219; Titus vs. Insurance Co., 81 N. Y., 410. The 
general statement appended to the blank proof of loss, reserving a 
right to insist upon a breach of conditions, should not be held to 
reserve a defense known to the company ut that time: Marthinson 
vs. Insurance Co., supra. Nor do I think that the fact that the in- 
formation that Mr. Winans had other insurance was not derived 
from the beneficiaries affects the question. It is knowledge of the 
fact, and the action of the company, requiring the beneficiaries to 
incur expense, which renders it an act of bad faith to thereafter 
seek to avoid the policy. The judgment should be affirmed. 
Moore and Long, JJ., concurred with Montgomery, J. 
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The policy stipulated that the first premium should be paid on its delivery, 
and that it should not constitute a contract until such payment during the 
life and same health of applicant as when he applied. The application was 
secured by the general agent, who offered to arrange for a mutually satis- 
factory payment of premium, and who issued the policy. The agent ac- 
cepted a premium loan note for the premium on delivery of the policy. 
Aiterwards the company’s cashier wrote to insured that the nvte ‘in set- 
tlement of premium” would be due and presented at a certain time. The 
insured gave the agent his check for the note at its maturity, which was 
deposited some days later, and returned unpaid. The insured, on being 
notified, explained that he was sick, requesting the agent to care for it, 
and promising to take it up when well enough. The agent replied that 
he hoped he would “fix the matter up next week.” The insured died the 
following day. 


Held, That the note had been apparently accepted by the company as pay- 
ment, or, if not, the agent led the giver to believe that he was insured ; 
and the contract was that he should have credit, and the knowledge of 
the agent was such knowledge of the company to make it a sufficient 
question of fact for a jury, whether the policy provision had not been 
waived, or the company estopped from setting it up, since to hold other- 
wise as a question of law would impute a fraudulent intent to the com- 
pany, which could not be presumed. 


Freperick H. Keiioae, for Appellant. 
E. V. B. Gerry, and Cuartes F. Moopy, for Respondent. 


Haicut, J. 

This action was brought to recover the amount of an insurance 
policy issued by the defendant upon the life of Joe H. Stewart,.in 
which the defendant undertook to pay $5,000 to Anna B. Stewart, 
his wife, if living; if not, to his executors, administrators, or assigns, 
upon satisfactory proof of death. The policy is numbered 93,094, 
and bears date the 19th day of April, 1890. It was issued subject 
to the following conditions, printed upon the policy: — 

That the first year’s premium of $123.10 shall be paid at the home office on 
the delivery of this policy, and that thereafter, and before the 15th day of 
April, in each subsequent year, the premium stated in the premium schedule 
in the margin hereof, as the premium for the said year, shall be paid at said 
office. . 


And, further:— 


No agent, nor any other person, except the president or secretary, in writ- 
ing, has power to alter or change, in any way, the terms of this contract, or 
to waive forfeiture, or to write anything on this policy. 


* Decision rendered, March 8, 1898. 
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By the terms of the policy the application was made a part of the 
contract, in which it was provided that “it will constitute no con- 
tract of insurance until a policy shall first have been issued and de- 
livered by the company, the first premium thereon paid during the 
life of the party proposed for insurance in the same condition of 
health as described in the application.” Stewart died on the 141th 
day of August, 1890. The defense interposed is that the first year’s 
premium had never been paid, and that the policy never had a 
legal inception. The evidence is very meager. As we have seen, 
Stewart is dead, and, consequently, the plaintiff could not avail 
herself of his statement. What appears in the case is substantially 
as follows: Under date of November 2, 1889, John M. Crane, as 
manager of the defendant, writes Stewart, saying :— 

Will you drop in and see me, or shall I call upon you some day between 
now and the 10th inst.? I shall be pleased to fix up the insurance for you 
next week, and arrange for the premium payment, so as to be mutually 
satisfactory. 

This was followed by a written application signed by Stewart, 
dated the Ist day of April, 1890. The policy, as we have seen, bears 
date on the 19th day of April thereafter, and in the defendant’s 
answer it is alleged that upon the delivery of the policy to Stewart 
he, “at the time of such delivery and in connection therewith, made 
and delivered to such agent a premium loan note on said policy for 
the full amount of the first year’s premium, $123.10, by which he 
undertook and agreed to pay said amount of $123.10 three months 
thereafter, which said note recited, among other things, that it was 
given in connection with the policy mentioned in the complaint.” 
The next we hear of the note is from a letter written by J. H. Simon- 
ton, cashier, dated “5/26,” and addressed to Stewart, and is as 
follows:— 

Your note for $123.10 given in settlement of premium due on pol. No. 93,094 
will be due and payable on the 31st inst. at your office, where it will be pre- 
sented at that date. 

It will be observed that there appears to be some confusion with 
reference to dates. As we have seen, the policy bears date the 19th 
day of April, 1890. If issued at the company’s office in Portland, 
Me., on that date, and transmitted to its agent in New York, it 
naturally would be some days thereafter when received and deliv- 
ered to Stewart by the agent. The note was for three months, and 
consequently, it would not fall due until the latter part of July, and 
yet this letter notifying Stewart that it will become due and payable 
on the 31st inst. is dated “5/26,” which would indicate May 26th, 
instead of July. Possibly there was an error in the numbering of 
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the month, or that it is a misprint. We do not, however, regard it 
as material. The next evidence that we have upon the subject is a 
letter written by John M. Crane, the manager, to Stewart, under 
date of August 7, 1890, in which he states:— 


My Dear Stewart: I deposited your check for $123.10 to-day for collection. 
Kindly see that it is protected. I am about used up with the hot weather, 
and intend to leave the city for a week’s rest. 

This was followed by another letter from Crane, dated two days 
thereafter, in which he states: — 

The bank has returned your check, marked ‘‘Not Good.” Iam sorry for 
this, as it places me in a somewhat unpleasant position. I feel sure you must 
have overlooked the matter, and will fix it up as soon as your attention is 
drawn to it. 


On August 12, 1890, Stewart replies to Crane as follows:— 


Have been very sick, and at home in bed since last Wednesday. Will be 
able from present indications to attend to business by the last of the week. 
Will at once, on being able to get around, provide for that check. It would 
have been paid, and had ample funds to meet it on last Thursday A. M., if I 
had not been stricken down the day before, Wednesday. 


On the next day, August 13th, Crane replies to Stewart, saying :— 

I am in receipt of vours of the 12th, and am sorry to hear of your having 
been ill, and trust that you are now feeling better. As regards that check 
would say, that you know just how I am placed in the matter, and I hope 
that you will fix the matter up next week. 

Stewart died at 1 o’clock the next morning. He was stricken ten 
days before with a disease which caused his death. 

The note is not printed in the case. The evidence does not dis- 
close what became of it. The inference, perhaps, is permissible that 
it was presented on the 31st day of July, when it fell due, and that 
Stewart gave a check therefor, which was deposited by Crane on the 
7th day of August thereafter, as alluded to in his letter of that date, 
and that this check was not paid at the time of Stewart’s death. 
We do not understand, however, that the failure to pay the check 
operated as a forfeiture of the policy, for the reason that Crane, in 
his letter of August 13th, gave him to understand that it would be 
satisfactory if the check was paid the next week, and no notice was 
given that the company intended to insist upon any forfeiture. It 
is true that the defendant was a Maine corporation, and that its 
contracts were to be construed under the laws of that State, but no 
evidence was given tending to show that the laws of that State 
were, or are, different from our own, and, in the absence of such 
evidence, we may properly assume that they were the same: Monroe 
vs. Douglass, 5 N. Y., 447; Savage vs. O’Neil, 44 N. Y., 298; Chapin 
vs. Dobson, 78 N. Y., 74. 
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It is contended that Crane had no authority to waive the payment 
of the premium in cash, to accept a promissory note, or to extend 
the time of such payment, and this becomes not only the important 
question in this case, but one largely affecting the public interests. 
The giving of promissory notes in payment for premiums on insur- 
ance is a common occurrence. Numerous cases in which that has 
been done are to be found in the books. Especially is this true 
in reference to fire insurance, in which the custom is quite prevalent 
among insurance agents to deliver insurance policies, taking prom- 
issory notes for the premium, or of leaving the premiums to be paid 
at some future date, when called for by the agent or a collector of 
the company. If in all these cases the insurance is void, and has no 
legal inception, it is time that that fact was understood; for many, 
doubtless, are under the impression that they have insurance who 
have not the means at hand to show that the agent with whom they 
contracted had special authority to extend the time of the payment 
of the premium. Insurance companies have a right to have their 
contracts construed under the rules recognized in coastruing other 
contracts. Ordinarily, the principal is bound by the contract of his 
agent, where he acts within the scope of his authority. But insur- 
ance companies have generally sought to relieve themselves from 
this liability by inserting clauses in the application and policy re- 
stricting the powers of agents and their liability thereunder. This 
right in insurance companies we must recognize, unless, by so doing, 
their contracts would become tainted with fraud, and in such cases 
we will presume that a waiver was intended, rather than fraud. 

Crane, in his testimony, stated that he was the agent of the de- 
fendant, and was known as the manager of its New York depart- 
ment, which he describes as a regular department, in which the 
company had a cashier, and that the company furnished the sta- 
tionery that was used in his department. On referring to the letters 
written in the case upon the stationery furnished by the defendant, 
we find printed headings, containing the name of the defendant 
company, “ Portland, Maine,” the name of its president, the date of 
incorporation of the company, and the payments made to policy- 
holders, together with the following: “Metropolitan District, 96 
Broadway, Schemmerhorn Building, John M. Crane, Manager. J. 
H. Simonton, Cashier.” It thus appears that the defendant pub- 
lished and held out to the public Crane as its manager and Simon- 
ton as its cashier. 

The case is silent as to whom the note was given by Stewart on 
the delivery of the policy to him, except as it appears in the allega- 
tion in the answer, to the effect that it was delivered to Crane, but 
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the next account we have of it, it is in the hands of the officers of 
the company, for we find Simonton, its cashier, writing with refer- 
ence to it, notifying Stewart of the day that it will be presented at 
his office for payment. We thus find the company holding the note, 
warning Stewart as to the time it will become due, making no com- 
plaint with reference to its being given in the place of cash pay- 
ment, but apparently accepting it and recognizing the contract 
made by its manager, and his authority to extend the time a the 
payment of the premium. 

Again, was the note accepted by the company in payment for the 
first year’s premium? The cashier, in effect, states that it was. 
He says: “ Your note for $123.10, given in settlement of premium 
due on pol. No. 93,094, will be due and payable,” etc. It was given 
in settlement of the premium. Bouvier defines “settlement” to 
mean “ payment in full,” so that it would seem that the company 
not only accepted the note in payment for the first year’s premium, 
but in accepting it and holding it the company recognized the power 
and authority of Crane to so contract with Stewart. If so, the note 
had a valid inception, and Stewart’s life was insured from the date 
of the delivery of the policy to him. 

There is still another theory upon which, we think, the plaintiff 
established a cause of action, at least sufficient to make it a question 
of fact for the jury. It is apparent that Crane represented to Stew- 
art that he had an insurance, and that Stewart supposed himself to 
be insured from the letters, expressions, and acts to which we have 
referred. It is also apparent that the contract was that Stewart was 
to have credit. This may be clearly inferred from Crane’s first let- 
ter. The rule is that the knowledge of the agent is the knowledge 
of the principal, and it will be presumed that. the company knew 
the terms of the contract entered into by its agent, and either 
waived the provision of the policy for immediate payment of the pre- 
mium, or held itself estopped from settling it up; for to hold other- 
wise would impute to it a fraudulent intent to deliver and receive 
pay for an invalid instrument. Suppose, instead of taking a note 
for three months, the agent had taken a note for one year. At the 
end of the year the company could present the note and enforce 
payment.. It was given for the year’s premium, and yet, under the 
defendant’s claim, the insurance policy would have had no valid in- 
ception during that time. The transaction would thus be the pro- 
curing of a contract to pay for that which the deceased was never 
to possess. In short, it would be a fraud upon him. It will be ob- 
served that in this case the breach of the conditions of the policy 
insisted upon lies at the threshold of the contract, which, if not then 
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performed, prevents the formation of an enforceable contract. The 
delivery of the policy and the payment of the premium were con- 
current acts, and, if there was a breach of the condition, it was in 
the concurrent acts which were designed to form the contract, and 
yet, notwithstanding this, the policy was delivered by the agent, 
who took from Stewart a promissory note for the amount of the pre- 
mium for the first year, running three months, at the end of which 
time the company could enforce payment of the note, and still, 
as is claimed, avoid any liability upon its policy during that time. 
In the case of Van Schoick vs. Insurance Co. (68 N. Y., 434), a policy 
of insurance contained a condition that if a building is insured that 
is on Jeased land, the same must be specifically represented to the 
company, and expressed in its policy in writing; otherwise the in- 
surance will be void. The building insured was on leased land, and 
this fact was not expressed in the policy. It was known, however, 
to the agent who obtained the insurance. In an action upon the 
policy it was held that the knowledge of the agent was the knowl- 
edge of the defendant. When it accepted a risk it had information 
' that the building stood upon leased ground; that it was to be pre- 
sumed that the defendant had overlooked the condition, and so had 
forgotten to express the fact in the policy, or that it waived the con- 
dition, or held itself estopped from setting it up, as to presume 
otherwise would be to impute to it a fraudulent intent in issuing a 
policy known to it to be invalid. Folger, J., in delivering the opin- 
ion of the court, says: “It has been held, over and over, that the 
customary clause in a policy, that it will not be binding upon the 
insurer until the premium is paid in fact, may be waived by parol, 
or by act, and the policy may be delivered and hecome a binding 
contract upon the insurer, without payment in hand of the pre- 
mium.” Again, he says: “In the first class of cases, it has been 
thought that the fact that the insurer delivered to the insured the 
written contract, as the consummated agreement between them, and 
did not then exact present payment of the premium as a necessary 
precedent to delivery, was too plainly in contradiction with the con- 
dition for prepayment for it to be supposed that it was meant by the 
insurer or supposed by either party that it was intended to make 
that condition a potent part of the contract. Such a provision, it is 
said, could have no effect upon the delivered and perfect contract in 
which it was contained. It would be imputing a fraudulent intent 
to the defendant in this case to say or to think that they did not 
mean, when they delivered this policy to the plaintiff, to give him a 
valid and binding contract of insurance, or that they did not mean 
that he should believe that he bad one, or that they did not suppose 
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that he did so believe. And such imputation can be avoided only 
by supposing that it had overlooked this condition, and so forgotten 
to express the fact as to the building, in writing upon the policy, or 
that it waived the condition, or held itself estopped from setting it 
up. The condition of prepayment of premium is, like this under 
consideration, one at the threshold of the making of the contract, 
and, if it is not observed, no valid contract is made unless it is 
stepped over or thrust aside. It is consistent with fair dealing and 
a freedom from fraudulent purpose to hold that one or the other 
was done; that is, that there was waiver or is estoppel.” In Wood 
vs. Insurance Co. (32 N. Y., 619), the condition of the policy was 
that the insurance shall not be binding until actual payment of the 
premium. Porter, J., in delivering the opinion of the court, says: 
* Boggs was a general agent of the company. If he had waived the 
condition of prepayment, the insurers would have been bound by 
his act, though it was in violation of their private instructions. The 
law would have implied such waiver if the policy had been delivered 
by the agent without requiring payment of the premium, and had 
been accepted by the plaintiff as a complete and executed contract.” 
In Boehen vs. Insurance Co. (35 N. Y., 131), the same condition 
appeared in the printed terms of the policy to the effect that it 
should not be binding until the premium was paid, yet it was held 
that the delivery by the agent of the policy without exacting pay- 
ment of the premium operated as a waiver on the part of the com- 
pany. In the case of Bodine vs. Insurance Co. (51 N. Y., 117), a 
similar condition appeared in the policy, and yet it was held that it 
could be waived by parol by an agent, or that such waiver may be 
inferred from circumstances. See, also, Trustees of First Baptist 
Church vs. Brooklyn Fire Ins. Co., 19 N. Y., 305; Sheldon vs. Insur- 
ance Co., 26 N. Y., 460; Whited vs. Insurance Co., 76 N. Y., 415; 
Richmond vs. Insurance Co., 79 N. Y., 230; Hastings vs. Insurance 
Co., 188 N. Y., 473; Forward vs. Insurance Co., 142 N. Y., 382; 
Wood vs. Insurance Co., 149 N. Y., 383; and Miller vs. Insurance 
Co., 12 Wall., 285. We think the court erred in dismissing the com- 
plaint, and that the judgment should be reversed, and a new trial 
ordered, with costs to abide the event. 

All concur, except Gray and O’Brien, JJ., dissenting, and Parker, 
C. J., not sitting. Judgment reversed. 
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SUPREME COURT OF ARKANSAS. 


MASONS’ FRATERNAL ACC. ASS’N 
v8. 


RILEY.* ‘ 


An accident policy provided that it should not be liable for injuries inten- 
tionally inflicted upon insured by himself or another. The insured was 
found dead, according to the evidence, near the residence of S., a few 
minutes after he had been seen alive, and a report of a gun had been 
heard. His body contained wounds from shot, and S. was seen near, in 
his doorway. Held, That evidence of a previous quarrel with S., over 
business, was admissible. 


Held, That evidence that S. shortly after surrendered himself to an officer, 
and admitted to him the killing, while insured was retreating. 


Held, That evidence of later declarations of S., as to the killing, were too 
remote. 


Held, That an indictment of 8. for murder was not admissible, nor was a 
record of his subsequent pardon from the consequences of his sentence by 
the court. 


It was misleading to instruct the jury, under such circumstances, that they 
should not indulge in presumptions. 


The certificate stipulated for the payment of a specified sum, provided an 
assessment of $2 each on all the certificate holders should realize the sum. 


Held, That the association was, prima facie, liable for the maximum amount, 
and the burden was on it to show that a less amount would have been 
realized by an assessment. 


A. E. Ewrne, Irvine Rerpercer, and N. T. Wurre, for Appellant. 
Austin & Taytor, for Appellee. 
Battie, J. 
This action was instituted by W. Riley, as administrator of J. H. 
Culpepper, deceased, against the Masons’ Fraternal Accident Asso- 
ciation, and is based on the obligation of the association, called a 
certificate, whereby it constituted J. H. Culpepper one of its certifi- 
cate holders, and agreed to pay to his executors or administrators 
the sum of $5,000 in the event he should die from bodily injury 
caused by external, violent, and accidental means, within ninety 
days after the accident so causing it, upon condition, however, this 
sum was not to be paid unless the amount “realized by the associa- 
tion from one assessment of two dollars, made and assessed upon 
all assessable holders of certificates assessable at the date of the 
accident,” should be equal to such sum, and, in the event it should 
not, the sum so realized should be paid, and nothing more; and it 
was provided in the obligation that the association would not agree 


* Decision rendered, April 30, 1898. 
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or be liable to pay any sum of money on account of death resulting 
wholly or partly, directly or indirectly, from injuries intentionally 
inflicted upon Culpepper by himself or any other person. 

Plaintiff, among other things, alleged that Culpepper was acci- 
dentally killed on the 10th of October, 1892; that, at the time of the 
accident, “ there were more than twenty-five hundred of assessable 
certificates of the defendant association liable to assessment for the 
purpose of accumulating a fund to an amount sufficient to pay the 
plaintiff and the beneficiaries in said policy the said sum of $5,000;”’ 
and that no part of the $5,000 has been paid. 

The defendant answered “ that it is provided in the contract sued 
on that its liability should not cover death resulting wholly or partly, 
directly or indirectly, from injuries intentionally inflicted upon the 
insured by himself or any other person, and that the insured had 
come to his death wholly and directly from injuries intentionally in- 
flicted upon him by one Israel Stewart. 

“That by the terms of the contract defendant is not liable to pay, 
nor plaintiff entitled to receive, a greater sum than might be real- 
ized by defendant, not, however, exceeding $5,000, from one assess- 
ment, of not exceeding $2, levied upon each and all assessable 
holders of its assessable certificates at the time of the insured’s 
death; and that defendant denies that the sum of $5,000, or any 
other sum, was or could be raised by one such assessment.” 

E. D, Culpepper testified: He was the father of J. H. Culpepper. 
He last saw his son alive between 11 and 12 o’clock a. m., on the 
10th of October, 1892. He, the son, was on horseback, on the Boyd 
place, immediately opposite Pine Bluff, on the Arkansas River. He 
next saw his son, J. H. Culpepper, twenty or thirty minutes later, 
lying dead, face downward, on the ground, near the residence on 
the Boyd place, then occupied by Israel Stewart, with gunshot 
wounds on his hody, extending from lower part of shoulder blades 
to back of his head, behind the ears. Shortly before this he (wit- 
ness) heard the report of a gun. At this time he was eighty or 
ninety yards from the residence. As soon as he could walk in the 
gate, some five or six steps, he saw the head of Stewart extended 
beyond the doorcase, looking out the door, but could not see any 
other portion of his body. He saw no one else. His son’s body 
then lay about twenty steps from Stewart. The defendant offered 
to prove by the witness that his son and Stewart had previously dis- 
agreed and disputed about some mules, and the court would not 
permit it to do so, and it excepted. 

J. L. Goree testified that he examined the boby of J. H. Culpep- 
per after he was dead, and that he died from wounds inflicted with 
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a gun by some one other than the deceased; that the wounds 
ranged upward, and indicated that they were inflicted while de- 
ceased was leaning forward. 

The defendant, having proved that Israel Stewart died before the 
trial in this action, offered to prove by A. J. Stewart what Israel 
Stewart said to him about the killing, in a conversation which oc- 
curred on the day after Culpepper was shot, and the court refused 
to admit the testimony. 

It also offered to prove by J. T. Murdaugh that Israel Stewart 
walked across the bridge over the river at Pine Bluff, with a gun on 
his shoulder, and, delivering to him his gun, and saying, “I am 
your prisoner,” surrendered, and witness took him and confined 
him in jail. At this time Stewart was very much affected and 
fatigued, and told witness that J. H. Culpepper had abused and at- 
tacked him, and upon resistance fled, and he (Stewart) shot him 
with a shotgun, and killed him while he was retreating. And the 
court refused to admit the testimony. 

The defendant offered to prove the same thing by H. King 
White, and that it occurred on the 10th of October, 1892, about 
thirty minutes after the killing, and that he heard Stewart testify in 
a trial for killing Culpepper, and that he testified to the same thing 
he related, as before stated; and the court excluded the testimony. 

Defendant also offered in evidence the records of the Circuit Court 
of Jefferson County, Ark., showing that at its September term, 1892, 
Israel Stewart was indicted for the murder of J. H. Culpepper in 
said county, on October 10, 1892; that a bench warrant was issued 
for his arrest, and he was arrested thereunder; that on November 
1, 1892, he was arraigned upon said indictment, and pleaded not 
guilty thereto, and that, on the same day, upon his application, the 
venue of the prosecution was changed to Arkansas County. 

The court excluded these records, and defendant excepted. 

Defendant also offered in evidence, and the court excluded, a 
duly-certified copy of the record of pardons by the governor of the 
State of Arkansas, showing the pardon of Israel Stewart of and 
from the consequences of his sentence by the Arkansas Circuit 
Court, at its March term, 1893, to the State penitentiary for five 
years, for the killing of J. H. Culpepper, and defendant excepted. 

The court instructed the jury, over the objections of the defend- 
ant, as follows: “The court instructs the jury that in the trial of 
this case they will indulge in no presumptions, but they will try the 
issues between the parties strictly according to the evidence intro- 
duced, and that no suppositions shall be indulged in by them.” 
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And refused to instruct the jury, at the request of the defendant, 
as follows: (2) “The court instructs the jury that even if the in- 
sured, J. H. Culpepper, did not die from any cause excepted in the 
certificate, and that all of the conditions thereof have been complied 
with by the plaintiff and those whom he represents, that still the 
only obligation on the defendant is to levy and collect an assessment 
to meet the plaintiff’s claim in accordance with the terms of the cer- 
tificate sued on, and that, if the defendant has failed to levy or col- 
lect such an assessment, the jury can award the plaintiff only nomi- 
nal damages; and the jury are further instructed that they cannot 
award plaintiff even nominal damages, unless they also believe from 
the evidence that the plaintiff demanded and defendant failed to lay 
such an assessment, and that the burden of proving such a demand 
and failure is upon the plaintiff.” 

(3) “Even though the jury believe from the evidence that J. H. 
Culpepper did not come to bis death by any means excepted in the 
certificate sued on, and that ali of the conditions thereof have been 
complied with by him and his representatives, still the jury cannot 
award the plaintiff a greater sum, not, however, exceeding $5,000, 
than they shall believe from the evidence was or could be realized 
from an assessment levied and collected in accordance with the 
terms of the certificate; and the burden of proving the levying of 
such assessment, and the amount realized, or which could have been 
realized, thereunder by the defendant, is upon the plaintiff.” 

The jury returned a verdict in favor of the plaintiff for $5,821.66, 
and, judgment having been rendered against the defendant for that 
amount, it appealed. 

The court erred in excluding the testimony of E. D. Culpepper, 
to the effect that his son and Israel Stewart had disagreed and dis- 
puted about some business transaction. It was competent to show 
the existence of ill feeling between them, and for the purpose of 
throwing light upon the manner of the killing of Culpepper, and 
for the purpose of showing that Stewart had a motive for killing 
him, or that there might have been a difficulty between them which 
resulted in the intentional killing of the former by the latter. 

The testimony of White and Murdaugh, to the effect that Stew- 
art, within thirty minutes after the killing, seemingly very much 
affected, surrendered himself, and stated that he had killed Culpep- 
per while retreating, should have been admitted. In connection 
with the testimony of E. D. Culpepper, the testimony excluded as to 
the disagreement and disputes of J. H. Culpepper and Stewart, and 
the testimony of Goree that the wounds indicated that they were in- 
flicted while Culpepper was leaning forward, tended to point to 
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Stewart as the party who had killed Culpepper, and that he had 
done so intentionally. The statement of Stewart, within thirty 
minutes after the killing, at the time he surrendered, derives a de- 
gree of credit from the circumstances and facts of the case, inde- 
pendently of any credit that could be given to Stewart, and by its 
credit so derived points to the guilty party and the manner of the 
killing, and for this reason was admissible: Greenfield vs. People, 
85 N. Y., 75; Woolfolk vs. State, 81 Ga., 565; Insurance Co. vs. 
Askew (Tex. Civ. App.); 1 Starkie, Ev., 47. 

The other testimony excluded was too remote, detached from, and 
disconnected with the killing, and should not have been admitted. 

The court erred in instructing the jury that they should not in-— 
dulge in presumptions, but should try the issues strictly according 
to the evidence introduced. This was misleading, and calculated to 
lead the jury to believe that an intentional killing of Culpepper 
could not be proved except by direct and positive evidence. This 
is not true. It may be shown by circumstantial evidence, and the 
jury may infer it from facts and circumstances proved which justify 
the inference. 

As to the burden of proving the amount realized, or which could 
have been realized, by an assessment levied according to the terms 
of the contract sued on, the authorities are not agreed. We are of 
the opinion that, where the party suing on such contracts is entitled 
to recover, the society or association which agrees to make the 
assessment upon its members, and to pay the amount realized, not 
exceeding a certain amount, to the beneficiaries named in the con- 
tract, is “prima facie bound to pay the maximum amount of its 
liability as specified in the contract, and the burden is on the society 
to prove that a less amount would have been realized by an assess- 
ment.” It would be difficult, if not impossible, for the beneficiaries 
in such contracts, or their representatives to show the number of 
the assessable members of the society, and the amount that could be 
realized by an assessment upon them. These are facts within the 
peculiar knowledge of the society. Its books should show the 
number of its members, and they are in the possession of its officers. 
If the members are such in numbers that an assessment would not 
produce the maximum, that fact ought to be in the knowledge of 
its officers, “and they should set it up in an answer, and make good 
the answer by proof, as they readily could, if true.” Any other rule 
would make such contracts, as said in Lueders’ Ex’rs vs. Insurance 
Co. (12 Fed., 465), “a mere delusion and snare:” Association vs. 
Houghton, 103 Ind., 26; Lueders’ Ex’rs vs. Insurance Co., 12 Fed., 
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465; Nibl. Ben. Soc. & Acc. Ins. (2d Ed.), §§ 340, 343, and cases 
cited; 2 Bac. Ben. Soc. (2d Ed.), § 453. 

The instructions asked for by the appellant were properly refused 
by the court. 

For the errors indicated the judgment of the circuit court is set 
aside, and the cause is remanded for a new trial. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


AGRICULTURAL INS. CO., or WaTERTOWN, N. Y. 


v8. 


FRITZ.* 


R. F. agreed with one C., who solicited insurance for the A. Ins. Co., that cer- 
tain property then belonging to her husband should be insured in a 
specified sum, and for a stipulated premium and time, and that she would 
pay a balance of premium within a short time. Within that time she 
went to the office of an agent of the insurance company, and there saw C., 
who, taking the balance of premium offered, said that they were not 
ready for her. but would send ‘‘the paper” through the mail. Subse- 
quently a policy of insurance written upon the blank policy in use by the 
insurance company, made in her name as the insured, came by post to R. 
F., who accepted and retained it with her valuables until after the prop- 
erty insured was destroyed by fire. Held, That the contract made ‘with 
the company was that which was stated in the policy, and was not a 
parol contract for insurance, with the husband of R. F. 

To bind a principal by a contract made with one dealt with as its agent, it is 
necessary for the plaintiff to establish by due proof the existence of suffi- 
cient power in the agent to make the contract. 


Statement of facts by McGuxt, C. 


Rachel Fritz, as the executrix of the will of George Fritz, de- 
ceased, declared against the Agricultural Insurance Company, of 
Watertown, N. Y., upon a contract of insurance, alleging that the 
insurance company, in consideration of $12 paid to it by George 
Fritz, undertook to indemnify George Fritz against loss by fire to 
the extent of $700 upon his dwelling house, in Gloucester County, 
in this State, and $300 upon his household furniture, and $200 upon 
his piano, in that dwelling, for the term of three years from the Ist 
of January, 1892, and that the property insured, which was fully 
worth the amount of that insurance, was wholly destroyed by fire on 
the 22d of November, 1894; to which declaration the insurance 
company pleaded, first, the general issue, and then that the con- 
tract sued upon had been reduced to writing, which writing con- 


* Decision rendered, March 1, 1898. Syllabus by the Court. 
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tained several conditions, among which was one to the effect that, if 
the insured property should be mortgaged during the term of the 
insurance, the insurance should be void, unless the mortgaging 
thereof should be assented to by the insurance company, and 
another to the effect that suit, for recovery of a claim under the con- 
tract, should not be sustainable unless it should be commenced 
within twelve months next after the happening of the fire insured 
against, and that both those conditions had been violated, the 
former by mortgage without consent, on the 11th of May, 1892, and 
the latter by the fact that this suit was commenced on the 31st of 
July, 1896, which was more than twelve months after the fire, which 
occurred on the 20th of November, 1894. At the trial it was proved 
that George Fritz had been insured by the Agricultural Insurance 
Company in respect to the same property upon two former occa- 
sions, by written policies of insurance,—one covering the period of 
time between April 19, 1881, and April 19, 1884, and the other cov- 
ering a period of time from October 29, 1884, to October 29, 1887; 
that the contract of insurance in suit was negotiated by Rachel 
Fritz, the wife of George Fritz, with one Chambers, who was known 
to her to be traveling about the country as a solicitor of insurance 
for the plaintiff in error; that, prior to her first interview with 
Cuambers, George Fritz had given her $8 with which to secure 
$1,000 insurance; that Chambers persuaded her that the insurance 
should be $1,500, and she agreed with him that it should be that 
sum, covering a period of three years, for a premium of $12, and 
paid him the $8 her husband had given her and agreed to pay an 
additional $4 at Vineland; that less than a week later, she’ went to 
Vineland, to the office of James Loughran & Son, the agents of the 
insurance company at Vineland, and there saw Chambers, to whom 
she handed the $4; that Chambers then said to her that “they” 
were not ready for her, that he would send “the paper” through 
the mail; that two weeks later, she received through the mail a 
policy of insurance upon the blanks then used by the company, con- 
taining all the terms she had agreed upon in addition to its usual 
conditions, among which were the two pleaded, but insuring Rachel 
instead of George Fritz; that she did not look at it, but put it in 
the drawer of a sideboard, where valuable papers were kept, and 
there it remained locked up until it was rescued by her daughter, 
by her direction, while the house was on fire; that, before the fire, 
George Fritz died, leaving a will, dated on the 11th of May, 1888, 
by which he devised and bequeathed his entire estate to his wife; 
and that, after the fire, the policy was examined by a son of Mrs. 
Fritz, who discovered that it was made out in the name of Mrs. 
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Fritz as the person insured. When the plaintiff below rested, the 
defendant moved that she was nonsuited—First, because she had 
failed to make proof of the contract sued upon; and, second, be- 
cause she had not shown that Chambers had power to make either 
the contract urged in suit or any other contract which would bind 
the insurance company. The trial justice denied the nonsuit. At 
the conclusion of the defendant’s proofs, which were limited to evi- 
dence that Mrs. Fritz, under oath, made proof of the loss under the 
written policy delivered to her, the defendant asked the trial justice 
to instruct the jury to find for it, with which request the trial justice 
refused to comply. Exception was duly taken to these determina- 
tions of the trial court, and upon them, among others, error has 
been assigned. 


James Bucuanan and A. H. Sawyer, for Plaintiff in Error. 
Joun J. Cranva1, for Defendant in Error. 


McGu1, C. (after stating the facts.) 

The only testimony offered to established the contract sued upon 
was given by Rachel Fritz. Stated in narrative form, it is this: 
“Mr. Chambers came around again on the 26th of January, and I 
told him that he would have it insured for $1,000. He said that I 
ought to have it insured for $1,500, and I told him I had not any 
more money but $8. Then he told me I could go down to Vineland, 
and pay the other $4.” She states that this conversation took place 
on Saturday; that she paid Chambers the $8, and on the following 
Wednesday took $4 to Vineland, and gave it to Chambers in Mr. 
Loughran’s office; and that Chambers then said to her that “he 
[using her language] would send the paper through the mail, or 
something like that, and that they were not ready for me, or some- 
thing to that effect; and I came out, and in two weeks after I got 
the paper through the mail, and I never opened it. It was in a 
large envelope. * * * I put it in a sideboard drawer. I never 
opened it. * * * Well, of course, the sideboard drawer was 
saved, and it was along with some other papers. I never opened it, 
and never knew what wasinit. * * * Ihad a lot of papers in 
there, not exactly that one paper or two papers, but it was a drawer 
that I always kept locked, and kept the key; and, of course, while 
the fire was raging, I got my daughter to go in and take this side- 
board drawer out, and that is all that I saved of it. I know there 
was papers in there I really needed,—other things. Q. In the in- 
terview with Mr. Chambers, did he tell you, you would shortly re- 
ceive a policy through the mail? A. I don’t know what Mr. Cham- 
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bers said at all. He said he wasn’t ready for me,and he would send 
this paper through the mail.” Mrs. Fritz does not, anywhere in her 
testimony, say that it was her purpose to have a verbal contract of 
insurance. Nor does she say that she did not expect an insurance 
policy in writing after the fashion of the two former policies. There 
is nothing in the language in which she states the negotiations she 
had with Chambers which is inconsistent with the assumption that 
she negotiated for future insurance to be procured by Chambers. 
On the contrary, the import of the language used, and the interpreta- 
tion given to the negotiation by the subsequent conduct of both Mrs. 
Fritz and Chambers, in that the latter announced that “the paper” 
should be sent through the mail, and the former failed to remon- 
strate that the insurance contract was already complete without 
writing, but without reply, in silent acquiescence in the fact that 
she was to have “the paper,” went away, and afterwards accepted 
the policy which came, as the insurance intended, and put it away 
with the valuable papers of the household, indicate, with irresistible 
force, that a written policy of insurance was that which was bar- 
gained for. And, whatever may have been the condition of Mrs. 
Fritz’s mind, it is clear that Chambers did not contemplate a verbal 
contract. When she handed him the $4, he apologized that “they” 
were not ready for her, and promised that “the paper” should be 
sent her by mail. We think that the testimony of Mrs. Fritz will 
bear but one construction,—that her mind and the mind of Cham- 
bers met in agreement that the contract of insurance negotiated 
for was to be expressed by the paper which should reach her by 
mail; and we think that the testimony does not prove that either 
she or Chambers intended or understood that they had completed 
the insurance. Their bargaining was to be completed by the issu- 
ance of a policy by the company. 

The contract being for a policy of insurance, it will be assumed 
that the form of policy intended was the form then used by the in- 
suring company: Hubbard vs. Insurance Co., 33 Iowa, 325; Smith 
vs. Insurance Co., 64 Iowa, 718; De Grove vs. Insurance Co., 61 
N. Y., 594; Insurance Co. vs. Robinson, 56 Pa. St., 256. Such was 
the form of the policy sent to Mrs. Fritz. The policy sent and ac- 
cepted, as the result of the negotiation with Chambers, is with 
Rachel Fritz as the insured. So far as the evidence shows, it is the 
only contract that was made. It may possibly be that Mrs. Fritz 
intended that it should be made with her husband, or it may be that 
in view of her husband’s will, then executed, which provided that 
his entire property should at his death become hers, she conceived 
that she had an insurable interest; or it may be that the insertion 

Vou. XXVII.—46. a 
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of her name in the policy, instead of her husband’s, was a mistake. 
Whatever the truth may be in that respect, the fact remains that 
the only contract assented to by the company was with the wife. 
We think that the contract declared upon was not proved. 

Passing to the second ground for nonsuit or direction of the jury, 
an even more obvious error appears. There is not a particle of evi- 
dence that Chambers had power to bind the plaintiff in error to a 
verbal insurance contract. It is disclosed in the fact that he was 
accustomed to solicit insurance for the plaintiff in error, and in the 
fact that, after his negotiation in the case of Fritz, a policy was is- 
sued in accordance with the conclusion reached between him and 
Mrs. Fritz, that he had some connection with that company. But 
there is no evidence to show that he could do more than solicit a 
contract of insurance, and submit to the company the proposition 
he should be able to procure. Proof of mere assumption of author- 
ity by him, without proof also of acquiescence by the company in 
the appearance he held out, or of ratification by it of his acts in 
pursuance of the power assumed with knowledge of the assumption, 
which shall have misled the insured as to the true extent of the au- 
thority he possessed, will not establish the extent of the agent’s 
power: Stringham vs. Insurance Co., 42 N. Y., 280; Bush vs. Insur- 
ance Co., 63 N. Y., 531; Ewell’s Evans, Ag. 16, note. The proofs do 
not show an agency in Chambers sufficiently general to justify an 
inference that he possessed authority to bind the plaintiff in error 
in the parol contract alleged. At best, it makes him appear to have 
been a mere solicitor for insurance, under the stipulations and con- 
ditions of the policy in use by the plaintiff in error. It is impossi- 
bie to infer from anything that appears in proof that he possessed 
power to disregard the carefully and maturely considered stipula- 
tions and conditions of the policy of insurance, in use by the plain- 
tiff in error, and make-the ill-guarded, naked parol contract sued 
upon: De Grove vs. Insurance Co., supra. It is clear that the 
authority of Chambers to make the contract sued upon did not 
appear. 

Because of the plain insufficiency of the proofs to establish the 
contract alleged in the declaration, the jury should have been con- 
trolled as the plaintiff in error requested: American Saw Co. vs. 
First Nat. Bank (N. J. Err. & App.). 

The judgment below will be reversed. 
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SUPREME COURT OF SOUTH CAROLINA. 


JACOBS ET AL. 
v8. 
MUTUAL INS. CO., or GREENVILLE.* 


Suit was brought by W., and M., who was the wife of W., on a policy in a 
mutual company, issued in the name of W. W. had, prior to the appli- 
cation for insurance, conveyed the property to his wife, on agreement 
that he should have the possession and use free of charge, and would 
meet all taxes, insurance, cost of repairs, and improvements; and that 
she should reconvey at his request. The policy was issued to W. who 
paid all charges and assessments. The company was authorized by its 
charter to insure only mutual members. 

Held, That W. had an insurable interest. 


Held, That the agreement to reconvey was against public policy, and void, 
being in restraint of alienation. ; 

Held, That M. was not a member, and her property could not be insured; 
therefore, as to her, a demurrer was properly sustained. 


Haynsworth & Parker, J. C. Jerreries, and Anam C. WELBorN, for 
Appellants. 


Jos. A. McCuttovan, and J. P. Carey, for Respondent. 


Gary, A. J. 
As an appeal herein is from an order sustaining a demurrer to 
the complaint on the ground that it does not state facts sufficient to 
constitute a cause of action, it will be necessary to set out the com- 
plaint in the report of the case. The second and sixth sections of 
the act incorporating the defendant are as follows:— 


Section 2. That the corporation shall have the right to mutually insure 
the places of business, dwelling houses, barns, and other buildings of the 
members in Greenville County, or elsewhere in this State; such insurance to 
be against loss by fire, wind, or lightning, upon such terms and conditions as 
may be fixed by the by-laws of said corporation. 

Sec. 6. That all buildings and other property insured by and with said 
corporation, together with the rights, titles, and interests of the assured in 
the lands on which such buildings or other property may stand, shall be 
pledged to said corporation to secure the payment, by the party insured, of 
the assessments and premiums, to which they are liable under their contract 
of insurance and the by-laws and rules of said corporation ; and the said cor- 
poration shall have a lien thereon against the assured, his or her heirs, repre- 
sentatives, and assigns, during the continuance of their insurance, as to all 
assessments and premiums for which the assured may be liable according to 
the said rules and by-laws. 


Acts 1894, p. 1120. On the 2d of March, 1897, an act was passed 
amending section 2 so as to read as follows:— 
* Decision rendered, Mar. 24, 1898. 
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That the corporation shall have the right to mutually insure the places of 
business, dwelling houses, barns, and other buildings, and property of its 
members in Greenville County, or elsewhere in the State, such insurance to 
be against loss by fire, wind, or lightning, upon such terms and under such 
conditions as may be fixed by the by-laws of said corporation, and all policies 
heretofore issued by said corporation upon all kinds of property of the mem- 
bers are hereby validated. 

The “case” contains the following statement of facts: “Answer 
was duly made, and the case was docketed on calendar 1. On the 
call of the case for trial, the defendant moved to dismiss the com- 
plaint on the ground that it did not state facts sufficient to consti- 
tute a cause of action; the grounds being in writing, as per rule of 
court. [They are not set out in the ‘case.’|” The following is the 
report of the case: “Appearances: Messrs. Haynsworth & Parker 
and Jefferies, for plaintiffs. McCullough & Carey, for defendant. 
During the course of the argument the judge asked for the applica- 
tion, which was handed him by defendant’s attorney. Mr. McCul- 
lough requests the following note to be made: During the argu- 
ment of the motion, Mr. Jefferies, attorney for plaintiffs, asked the 
court to refer to the application for the purpose of showing that 
nothing therein contained required a statement of the interest of the 
assured in the property. ‘The Court: Well, gentlemen, this is a 
hard nut you have given me to crack. If the testimony was all in, 
and the motion was made for nonsuit, I don’t think I would have so 
much difficulty with it as I have had with this demurrer. My idea 
is that when Mr. W. H. Jacobs joined this mutual insurance com- 
pany he alone became a member of it, and was subjected to the 
charter and by-laws of the company, and no one can insure in this 
company without becoming a member. The defendant also shows 
on the policy that the application becomes a part and parcel of the 
policy. That application shows a different state of facts from what 
appears in the policy. The policy recites that Mr. Jacobs is the 
owner of the property, and I am bound to sustain the demurrer.’ 
The judge thereupon passed the following order: ‘Defendant hav- 
ing been called by this court, and having moved to dismiss the com- 
plaint on the ground that it did not state facts sufficient to consti- 
tute a cause of action against the defendant in favor of either of the 
plaintiffs, on motion of J. A. McCullough and J. P. Carey, attorneys 
for defendant, after argument of counsel, ordered said motion be, 
and is hereby, sustained, and the complaint is dismissed upon the 
grounds orally expressed.’” 

The plaintiffs appealed upon several exceptions, which, under the 
view which this court takes of the case, raise questions that are 
merely speculative, and therefore will not be considered. The first 





1898. } Jacobs et al. vs. Mutual Ins. Co. 717 


question which we will consider is whether W. H. Jacobs was the 
owner of the property to the extent of having an insurable interest 
therein. The second paragraph of the complaint alleges: “That 
W. H. Jacobs, about ten years ago, being the owner in fee of the 
dwelling house hereinafter described, and the land on which it was 
situate, conveyed the same to his co-plaintiff, M. J. Jacobs, who is 
his wife. That the said conveyance was for the purpose of provid- 
ing for her, and was upon the further agreement and trust that the 
said W. H. Jacobs should, during coverture, be allowed the posses- 
sion and use of said premises free of charge, and that she would 
convey to him upon his request, he agreeing to pay all taxes and in- 
surance thereon, and to make all necessary repairs and improve- 
ments, which agreement has, subsequent to said conveyance, been 
reaffirmed between the plaintiffs. That, accordingly, the said W. 
H. Jacobs has, ever since the said conveyance, and up to the time 
of the fire hereinafter referred to, occupied and used the dwelling 
house as a home for himself and family, and has cultivated and used 
the lands connected therewith as a farm, free of all charges, except 
that he has paid taxes and insurance thereon; and that subsequent 
to said conveyance, and in pursuance of said agreement, he made 
valuable improvements and repairs on said dwelling house, and paid 
for the same.” The allegations of this paragraph show: (1) That 
W. H. Jacobs conveyed the land with the buildings thereon to his 
wife, M. J. Jacobs. (2) That the conveyance was made by Jacobs 
to his wife for the purpose of providing for her, the said W. H. 
Jacobs agreeing to pay all taxes and insurance thereon, which im- 
ports that the conveyance was made in consideration of love and 
affection for his wife. (3) The said W. H. Jacobs was to have the 
possession and use of said premises free of charge, during cover- 
ture, which was, in effect, a reservation by him of an estate in the 
premises during the joint lives of himself and wife; in other words, 
he reserved a life estate in the property as long as he and his wife 
lived. (4) That he had the possession and use of said property; 
paid the taxes and insurance, and made valuable improvements and 
repairs on said dwelling house. (5) That his wife agreed to recon- 
vey the said property to him upon bis request. In the case of 
Chancellor vs. Windham (1 Rich. Law, 161), the court says: “It 
seems to have been considered that, if a money consideration be ex- 
pressed in a deed, which has the form of a covenant to stand seised, 
no use will arise, even although the covenantee be shown to be the 
son of the covenantor, unless the deed be enrolled so as to be effect- 
ual as a bargain and sale; for ‘expressum facit cessare tacitum’ 
(Prest. Shep. Touch., 513). But it is clearly otherwise if the deed 
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be expressed to be in consideration of money, and that the cove- 
nantee is the son, or be without any consideration expressed, and 
a proper one be averred and proved: Mildmay’s Case, 1 Coke, 175a; 
7 Brown, Parl. Cas., 70; 3 Term R., 474.” It does not appear 
whether M. J. Jacobs is mentioned in the deed as the wife of W. 
H. Jacobs, but that fact makes no difference, as the consideration 
alleged shows that love and affection prompted the husband to ex- 
ecute the conveyance, and this will support a covenant to stand 
seised to uses. In Kinsler vs. Clark (1 Rich. Law, 173), the court 
says: “The plain meaning of the parties was that the use—the pos- 
session and profits, which we call the ‘legal estate ’—should be in 
her during her life, and in them at her death. To effect the inten- 
tion, the deed must be construed as a covenant by the mother to 
stand seised for herself during her life, and for her sons at her 
death; under which, by force of the statute of uses, the uses arising 
were instantly converted into a life estate in her, and a vested re- 
mainder in her sons.” See, also, Cribb vs. Rogers, 12 S. C., 564; 
Dinkins vs. Samuel, 10 Rich. Law, 66; Smith vs. Poyas, 1 Desaus. 
Eq., 156. Even, however, if the deed was not a covenant to stand 
seised to uses, but a bargain and sale, the statute would neverthe- 
less execute the use in him, and thus make him the owner of the 
legal estate during coverture. In the case of Bouknight vs. Epting 
(11 8. C., 71), Mr. Chief Justice McIver, in behalf of the court, says: 
“There can be no doubt but that, prior to the constitution of 1868, 
a husband did, by virtue of his marriage, acquire an estate in the 
lands of which his wife was then, or might thereafter become, seised 
during the coverture, which was a vested interest, and liable to be 
sold under execution against him. * * * This estate in the hus- 
band is property, and as much liable to the claims of his creditors 
as any other property he may have.” From the foregoing authori- 
ties we see that W. H. Jacobs had a life estate in the premises; that 
it was property, and liable to the claims of his creditors, just as any 
other property he might have. This, then, was such property as 
the defendant had the power to insure, and the circuit judge was in 
error in sustaining the demurrer as to W. H. Jacobs. The bene- 
ficial interest of W. H. Jacobs was, however, not made greater by 
the alleged agreement that his wife was to reconvey to him upon re- 
quest. In the case of Edwards vs. Edwards (2 Strob. Eq., 101), the 
court says: ‘“ But the rule of law is to construe a deed most strongly 
against the grantor, and the policy of this country—the course both 
of legislative and judicial decisions—has been to unfetter estates, 
and declare the interest absolute in the first taker.” The alleged 
agreement to reconvey upon request was against public policy, in 
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restraint of alienation, repugnant to the other provisions of the 
deed, and therefore null and void. See Glenn vs. Jamison (48 S. 
C., 316), and cases cited. No time was specified within which the 
request was to be made, and, if the agreement to reconvey was 
valid, it would enable W. H. Jacobs to keep the title in an unsettled 
condition during the entire period of coverture. 

We will next consider whether there was error in dismissing the 
complaint as to M. J. Jacobs. Under the charter of the corpora- 
tion, it did not have the power to insure the property of any but 
members of the association. She was not a member, and therefore 
her property could not be insured. The demurrer was properly 
sustained as to her. The judgment of this court is that the order 
of the circuit court be modified in the particular hereinbefore 
mentioned. 


SUPREME COURT OF ARKANSAS. 


STANDARD LIFE & ACCIDENT INS. CO. 
vs. 


WARD.* 


The applicant for an accident policy stated his occupation as an ‘‘ice dealer 
and proprietor of transportation company, office work only.” According 
to the evidence he was engaged in buying and selling cattle to the number 
of about 1,500 in that year amounting to $15,000 or $20,000 and the busi- 
ness had been considerable in other years and he was injured while help- 
ing in surgical operations on the cattle. The policy warranted his state- 
ment regarding occupation to be true and if found in any respect untrue 
the policy should be void. 

Held, That the dealing in cattle was an occupation, and failure to state it 
avoided the policy. 

Held, That a provision that if insured should engage in other callings in 
which he was injured he should be paid according to a certain schedule 
referred only to a future pursuit of such callings and did not affect the 
breach of warranty. 


Dopnar, Jonnson, Carrott & Pemperton, for Appellant. 
Ira D. Oatxssy, for Appellee. 
Bony, C. J. 
This is a suit to recover, on an accident policy, the sum of $193, 
at the rate of $25 per week from the 21st November, 1894, to the 
15th January, 1895, as an indemnity for injuries received on the 21st 





~ * Decision rendered, May 14, 1898. 
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November, 1894, and suffered during the period aforesaid, and for 
being thus incapacitated, during that time, from transacting his 
business. The suit was brought on complaint, with account attached, 
and the policy exhibited in one of the justices of the peace courts 
of Sebastian County; and, the defendant having filed its answer, 
judgment was for plaintiff for full amount of claim, and defendant 
appealed to the circuit court of the Ft. Smith district, of said 
county, and judgment was again for plaintiff, and defendant appeals 
to this court. 

The portions of the application which are expressly made part of 
the policy, and of the policy, essential to the discussion and de- 
termination of the cause, are as follows:— 

I [that is, the plaintiff] hereby apply for insurance against bodily injuries, 
to be based upon the following statement of facts, all of which I hereby 
warrant to be true; if found untrue in any respect, then in every such case 
the policy issued hereon shall be null and void: * * * (3) My occupations 
are fully described as follows: Ice dealer and proprietor of transportation 
company, office work only. I hereby agree that this application and warranty, 
together with the premium paid by me, shall be the basis of the contract 
between the company and me, and I accept the policy which said company 
shall issue upon this application, subject to all the conditions, provisions, 
and classifications contained in such policy referred to herein. 

And the policy begins thus:— 

The Standard Life and Accident Ins. Co., in consideration of the warranties 
in the application for this policy, and of a premium of twenty dollars, hereby 
insures Joseph N. Ward, etc. 

The evidence shows that the ssid Ward, in addition to being 
engaged in the office work of the occupations of ice dealer and of 
a transfer business, had been for years, “off and on,” as he puts it, 
in the cattle business, at the time of making the application and 
receiving the policy, and was then and afterwards engaged in said 
cattle business, and, in fact, the injury received by him for which 
he claims the indemnity was received while engaged in supervising 
or assisting in the details of this cattle business; that this business 
consisted in purchasing cattle in large or small lots, as opportunity 
presented itself, and in selling the same for profits, as he best could; 
that this business, for the year covered by the policy in suit, involved 
the buying and selling of about 1,500 cattle, and amounted to the 
sum of $15,000 or $20,000, and had been considerable in other years; 
and that the particular manner of receiving his injury was as follows: 
Some of the cattle so purchased by him having become afflicted with 
bone worms, he had directed his veterinary surgeon to cut them 
out, and while the surgeon was thus engaged on one of the animals, 
which had been thrown for that purpose, but which was restive and 
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more or less uncontrollable, plaintiff, standing by, was asked by the 
surgeon to assist in restraining the animal, by holding down and 
confining its head, and, while so engaged, was gored by the beast 
just above the ankle, and was badly hurt, so much so that he was 
confined to his room until the 23d day of December following, and 
was incapacitated from doing work in his said occupations to any 
material extent until the 15th January next following. 

Upon the facts, we think the disability to work was complete, in 
the sense of the law, for the time charged for. We are of the 
opinion, however, that the cattle business, in which plaintiff had 
been engaged at the time of taking out the policy and when he 
made the application was, in truth, an occupation in the sense of 
the contract of insurance; and, as he failed to state his engagement 
in the same in his application, that failure avoided the contract, 
since it was stipulated that such should be the effect of an untrue 
statement, the same being covered by the warranty. Were this 
failure to name the cattle business as one of the applicant’s occu- 
pations a mere misrepresentation, unintentional, or made merely for 
the purpose of inducing the company to insure the applicant, then 
he might show its immateriality, and, that being shown, the policy 
would not be invalidated. But in this case this failure to state 
applicant’s occupation, or rather his statement to the effect that the 
ice and transfer business were his only occupations, falls within the 
terms of his warranty to the effect that all his statements in this 
regard were true, and that the policy should be void if they were 
found to be untrue in any respect, and renders the policy null and 
void; and the verdict of the jury determining otherwise was with- 
out evidence to support it. The insurance company had a right to 
fix the terms and the conditions upon which it would insure appellee, 
and the latter had the right to accept or reject the insurance on 
those terms and conditions; but, having accepted the same, it was 
a contract between them, and being in violation of no principle of 
law, nor in contravention of the policy of the law, must be enforced 
according to its terms and meaning; and the courts have the right 
neither to make contracts for parties nor to vary their contracts to 
meet and fulfill some notion of abstract justice, and still less of 
moral obligation. In support of these statements, we cite the 
following cases, also cited in appellant’s brief, to wit: Anderson vs. 
Fitzgerald, 4 H. L. Cas., 484; Casualty Co. vs. Alpert, 14 C.C. A.,. 
474; Insurance Co. vs. Martin (Ind. Sup.); Murphey vs. Association 
(Wis.) There is a clause in the policy to the effect that should the 
insured engage in other business or avocation, and be injured, he 
will be indemnified according to a schedule of prices fixed by the 
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rules of the company governing such cases; and this seems to be 
regarded by some asin some way waiving the warranty as to naming 
the occupation, but, as we view it, that clause only sanctions the 
future pursuit of other callings than those named in the application, 
and by no means waives the breach of the warranty that the call- 
ings named are the callings engaged in at the time of making the 
application. 

The question of greatest difficulty of solution in all cases like this 
is to determine what business engagements really constitute an 
occupation, in the sense of the law, as applied in the construction of 
such contracts. There are cases where this becomes the all- 
important question, and where the question of fact is so involved as 
to be submitted as a question to the jury. Thus, in Insurance Co. vs. 
Fraser (22 C. C. A., 499), the applicant in his application stated that 
he was the “ proprietor of a bar and billiard room, not tending bar.” 
It was shown on the trial that he occasionally, at meal times relieved 
his barkeeper to permit him to go to his meals. Now, the question 
was whether this occasional tending bar, to relieve, for the time 
being, the barkeeper, was a business or occupation, within the 
meaning of the warranties of the policy contract. The trial court 
had instructed the jury in that case that “it was for them to say 
what was the occupation of the insured,” and said: “The phrase 
in the policy was intended to describe the occupation—the regular 
business—of the applicant; and, if you find from the evidence that 
the said Fraser was not engaged in the business or occupation of 
tending bar as a business or occupation, you should disregard this 
defense.” The Federal court of appeals found no fault with that 
instruction, and thus, the question being one for the jury, the find- 
ing and judgment were affirmed. We will not stop to question 
that decision, if, indeed, it is questionable; for it might have been 
properly held that the mere occasional help extended to another, 
without fee or reward, but gratuitously, was not, in truth, the 
following of a business or occupation. But that is not like this 
case, for the cattle business, when systematically, continuously, and 
extensively followed, as in this case shown, is an occupation of itself, 
as we think. Reversed and remanded. 
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SUPREME COURT OF NORTH CAROLINA. 


ALBERT ET vx. 
v8. 


MUTUAL LIFE INS. CO., or New York.* 


Where a policy is taken out in good taith by the insured who paid the pre- 
mium, it is valid regardless of insurable interest by the beneficiary. 


The statutes of North Carolina provide that contracts of insurance where the 
applications have been made within the State shall be deemed contracts 
made within the State, and that all warranties shall be deemed represen- 
tations, and no representations unless material or fraudulent, shall pre- 
vent recovery. 


Held, That misrepresentations as to age or health will not avoid the policy 
unless they materially contributed to the loss or fraudulently evaded the 
payment of increased premiums. 


Where the application is no part of the policy, and is in the possession of the 
company, the plaintiff need not introduce it as evidence in connection 
with the policy which is the contract. 


The testimony of the company’s medical examiners, who examined the risk, 
was competent evidence for the plaintiff. 


Where an annual premium is paid in installments, the company is entitled to 
have unpaid installments deducted. 


W. B. Ropman, for Appellant. 
Cuas. F. Warren, and J. H. Smatz, for Appellees. 
Dovatas, J. 

This is an action brought on a policy of insurance issued upon 
the life of Margaret A. Gardner, who was the step-mother of the 
feme plaintiff, to whom the policy was payable on its face. The in- 
sured died within two months after the issuance of the policy, and 
the defendant refuses to pay the same, alleging that the plaintiff 
husband had paid the premium, and that, as neither of the plaintiffs 
had any insurable interest in the policy, it was void as a wagering 
contract. The jury, as instructed by the court, found that the plain- 
tiffs had no insurable interest, but they also found that the insured 
had herself taken out the policy and paid the premium. This find- 
ing, in support of which there was at least more than a scintilla of 
evidence, disposes of that defense and of all exceptions based 
thereon. It is therefore not necessary for us to decide whether a 
stepdaughter has an insurable interest, and therefore the cases of 
Burbage vs. Windley (108 N. C., 357), and Trinity College vs. Trav- 
elers Ins. Co. (113 N. C., 244), have no application. In those cases 
the premium was paid by the beneficiary, while in the case at bar 
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the premium was paid by the insured, as found by the jury. There 
can be no doubt that a policy of insurance is valid when taken out 
in good faith, and the premium paid thereon by the insured. 

The principle is well stated in Campbell vs. Insurance Co. (98 
Mass., 381, 389), where the beneficiary was the sister-in-law of the 
insured, as follows: “The policy in this case is upon the life of 
Andrew Campbell. It was made upon his application. It issued 
to him as the ‘assured.’ The premium was paid by him, and he 
thereby became a member of the defendant corporation. It is the 
interest of Andrew Campbell in his own life that supports the policy. 
The plaintiff did not, by virtue of the clause declaring the policy to 
be for her benefit, become the assured. She is merely the person 
designated by agrgement of the parties to receive the proceeds of 
the policy upon the death of the assured. * * * It was not 
necessary, therefore, that the plaintiff should show that she had an 
interest in the life of Andrew Campbell, by which the policy could 
be supported as a policy to herself as the assured.” The same 
principle is recognized in 1 May, Ins., § 112; 2 May, Ins., § 399e; 2 
Beach, Ins., § 853; Bliss, Ins., § 26; Scott vs. Dickson, 108 Pa. St., 
6, 16. 

The defendant in its answer further alleges that the insured gave 
false answers in her application as to her age, her health, and cer- 
tain diseases which she is supposed to have had; and that, as such 
answers became warranties, they absolutely nullified the policy. 
The defendant is doubly unfortunate in this part of its answer, as 
the jury have denied its allegations of fact, and we feel compelled to 
overrule its conclusions of law. 

Act March 4, 1893 (chapter 299 of the Public Laws of 1893), pro- 
vides as follows:— . 

Sec. 8. All contracts of insurance the application for which is taken within 
this State, shall be deemed to have been made within this State and subject 
to the laws thereof. 

Sec. 9. All statements or descriptions in any application for a policy of in- 
surance, or in the policy itself, shall be deemed and held representations and 
not warranties; nor shall any misrepresentation, unless material or fraudu- 
lent, prevent a recovery on the policy. 

This law applies to all policies of insurance, both of fire and of 
life; and unless such misrepresentations materially contribute to 
the loss, or fraudulently evade the payment of the increased pre- 
mium, they do not vitiate the policy. Ordinarily, these are ques- 
tions of fact for the jury, and not for the court. 

We see no error in the refusal of the court to submit the issues 
tendered by the defendant, as they are practically covered by the 
issues that were submitted. Of course, if the insured herself took 
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out the policy and paid the premium, the policy was not taken out, 
and the premium was not paid, by either of the plaintiffs. Again, we 
find that there was sufficient evidence on these issues to go to the 
jury, and we see no reason to disturb their verdict, as no material 
error appears in the charge, which was full, fair, and intelligible. 

Nearly all of the defendant’s numerous prayers were given. The 
first, tenth, eleventh, and twelfth were properly refused, as they 
would practically have left nothing for the jury to determine. 

It is impracticable to answer in detail each of the twenty-three 
exceptions filed by the defendant, and it would be equally useless 
to do so. The motion to nonsuit the plaintiff, under chapter 109 of 
the laws of 1897, the fons malorum that has already given us so 
much trouble, was properly refused, as there was ample evidence to 
go to the jury. 

The second and third exceptions cannot be sustained, as the same 
facts were testified to by Sudderth himself, the defendant’s own 
witness. Moreover, the admissions of an agent, while he has the 
business in hand, are competent against the principal: Howard vs. 
Stutts, 51 N. C., 372; McComb vs. Railroad Co., 70 N. C., 178; 
Southerland vs. Railroad Co., 106 N. C., 106. 

As to exception four, the plaintiffs had a right to offer in evidence 
the policy of insurance, as it was the contract upon which the suit 
was brought, and were not required to introduce the application, 
which was no part of the policy, and which, moreover, was in the 
possession of the defendant. 

We see no error in the ruling out of leading questions and the 
questions allowed on the cross-examination of the defendant’s 
witnesses. 

The testimony of Drs. D. T. and Joshua Tayloe was competent. 
Both were expert physicians, were medical examiners of the defend- 
ant company, and had passed upon the application, while one of 
them had personally made the examination. Particular objection 
was made to their explaining the meaning of the word “ paralysis.” 
Both were medical experts; but whether they were or not, they 
certainly are presumed to know what they themselves meant by the 
use of the word “ paralysis” in their reports to the defendant com- 
pany, which employed and paid them. Itis a singular fact that the 
application was signed by the insured in blank, and entirely filled 
out by the agent of the defendant. It may seem singular that the 
insured should die so soon after the issuing of the policy, but it 
seems morally impossible that she should have had at that time the 
vast complications of divers diseases alleged by the defendant with- 
out some of them being discovered by the examining physician, 
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whose character and professional standing have not been questioned, 
and whose position as agent of the defendant would remove any 
suspicion of partiality towards the insured. 

For these reasons we see no error in the judgment so far as the 
amount of the policy itself is concerned, but from this amount 
should be deducted the unpaid portions of the premium for the 
current insurance year; that is, for the three remaining quarters. 
This is in exact accordance with the express terms of the contract, 
and does not seem to fis an unreasonable stipulation. As we under- 
stand it, all policies are calculated for the year beginning with the 
date of issue, and the entire yearly premium is primarily payable in 
advance. If the insurer indulges the insured by accepting quarterly 
payments, it is a favor to him, of which his representatives cannot 
take advantage to the prejudice of the insurer. Therefore the 
amount of the three unpaid quarters must be deducted from the 
amount of the policy in the nature of a set-off, and judgment ren- 
dered in favor of the plaintiffs for the difference. 

The judgment of the court below is modified and affirmed. 


SUPREME COURT OF WISCONSIN. 


—_——— 


KASTEN 
v8. 
INTERSTATE CASUALTY CO., or NEw York«K.* 


Under a policy insuring a person against bodily injury sustained by external, 
violent and accidental means, with a provision for payment to a benefici- 
ary or beneficiaries in case of death from such injuries within ninety days 
therefrom, independently of all other causes, and with a condition that 
the liability of the assurer shall not extend to injuries, fatal or otherwise, 
resulting wholly or in part from poison or anything accidentally or other- 
wise taken, administered, absorbed or inhaled, held, that death caused by 
blood poisoning from the effects of the absorption into the system of septic 
poison evolved by the propagation of germs in cotton inserted by a den- 
tist in wounds caused by the removal of teeth from the mouth of the de- 
ceased, to stop hemorrhage, is within the condition and creates no liabil- 
ity under the policy. 


Statement of facts by Manrsuatt, J. 

Action to recover on a $2,000 policy of accident and life insur- 
ance, which insured Fred A. Kasten against bodily injury sustained 
through external, violent and accidental means, and provided that 
in case of death from such injuries within ninety days therefrom, 
independently of all other causes, the company should pay the sum 

* Decision rendered, March 22, 1898. Syllabus by the Court. 
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of $2,000 to his wife, Josephine M. Kasten, if surviving, otherwise 
to his legal representatives, subject, however, to several conditions, 
among which was the following:— 

This insurance does not cover * * * injuries, fatal or otherwise, result- 
ing wholly or in part from poison or anything accidentally or otherwise taken, 
administered, absorbed or inhaled. 

The cause of death was alleged to be the accidental injection of 
septic matter, into » wound caused by the extraction of two teeth, 
at the time they were extracted. At the commencement of the trial 
there was a demurrer ore tenus to the complaint, made, overruled, 
and the ruling duly excepted to. The evidence tended to show 
that the deceased, while suffering from some serious derangement of 
his system, which manifested itself, among other ways, by severe 
toothache, had two of his teeth extracted by a dentist; that there 
was a diseased condition of the membrane surrounding some of the 
teeth, and a general foul condition of the mouth; that the teeth were 
extracted in the usual way, but it caused a rupture of the upper 
maxillary artery, or a branch of it, from which a violent hemorrhage 
ensued, and to stop that the dentist plugged the cavities with cot- 
ton; that thereafter blood poisoning ensued from the absorption 
into the system of some chemical poison supposed to have been 
caused by the propagation of disease germs in the cotton, the seat 
of the affection being where the teeth were extracted. The blood 
poisoning progressed to a fatal determination. At the close of the 
evidence both sides moved for the direction of a verdict. Defend- 
ant’s motion was denied and plaintiffs granted. Judgment was en- 
tered accordingly and defendant appealed. 


Winger, Fuanvers, Suita, Borrum & Vitas, for Appellant. 
La Bouts & Hunt, for Respondent. 


Marsuatt, J. (after stating the facts.) 

The evidence goes no further than the complaint. It may be said 
to establish the fact of death as alleged, that is, that it was produced 
by the accidental planting of septic matter in the mouth of the de- 
ceased at or about the time his teeth were extracted. While the 
inference from the allegations of the complaint is that the introduc- 
tion of the foreign substance, which subsequently caused death, into 
the person of the deceased, was accidental, it was nevertheless by 
an act to which he consented. So the rulings on the demurrer to 
the complaint and the motions for the direction of a verdict, all pre- 
sent the same question, which is, admitting everything alleged, is 
plaintiff entitled to recover? Such being the case, the rulings will 
be considered together. 





728 Supreme Court of Wisconsin. [Aug., 


The theory upon which the complaint was sustained and the ver- 
dict directed in respondent’s favor, and upon which her counsel 
seek to sustain such rulings, defeats them if the plain wording of 
the contract is to be given effect according to the obvious intention 
of the parties thereto. It is contended that the septic matter was 
accidentally introduced into the wound, caused by the extraction of 
the teeth, by its being in the cotton with which the wound was 
plugged to stop the hemorrhage; that it was absorbed from the 
cotton into the surrounding parts; that death was the result, and 
that because the poisonous substance was thus accidentally planted, 
the calls of the policy for an injury caused by external, violent and 
accidental means, were all satisfied. Whether that be so or not, and 
if so, whether it can be said from the evidence, as a matter of law, 
that death ensued from the injury independently of all other causes, 
so as to satisfy the terms of the policy in that regard, are not by any 
means free from difficulty, but they are questions unnecessary to 
decide, because, the injury having been admittedly caused by some- 
thing accidentally taken, administered or absorbed, and death caused 
in whole or in part from such circumstances, by the plain language 
of the policy, the verdict should have been directed in favor of the 
defendant instead of the plaintiff. 

While the word “ poison,” as used in the policy, may be construed 
to mean liquids commonly known as poisons, it is followed by the 
words “or anything,” which clearly indicates that the intent was to 
include under the entire term everything of a poisonous nature. 
While it is true that, where the meaning of words in an insurance 
contract is in doubt, courts are to lean to that reasonable construc- 
tion most favorable to the assured, they can go no further without 
making contracts for the parties which they did not intend to make. 
If words are plain, courts must give effect to them accordingly, or 
contractual obligations will be subject to variations and violations 
to suit the exigencies of particular cases. Here, in order to sustain 
a recovery, the court is asked, after having successfully passed diffi- 
culties in the way of holding that the death of the assured was caused 
solely by external, violent and accidental means, in the face of evi- 
dence that the septic poison was voluntarily, though accidentally, 
planted in the system of the deceased, to pass the barrier by which 
the defendant excepted from the contract death caused in whole or in 
part by the administration or absorption, accidentally or otherwise, 
of poison or any other substance. No precedent to which we have 
been referred by counsel, or which we have been able to discover, 
warrants a construction of the contract of insurance that will enable 
the court to do that. Numerous cases may be found to the effect 
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that the clause excepting death caused by inhaling gas, accidertally 
or otherwise, only covers cases of voluntary conscious inhalation. 
Such are Casualty Co. vs. Waterman, 161 IIl., 632; Insurance Co. 
vs. Dunlap, 160 IIl., 642; Paul vs. Insurance Co., 112 N. Y., 472; 
Menneiley vs. Assurance Corp., 148 N. Y., 596; and Pickett vs. Insur- 
ance Co., 144 Pa. St., 79; but they do not apply to this case. Here, 
there was not that absence of volition and consciousness that were 
the turning circumstances of those cases. The rule itself is by no 
means free from criticism, nor has it passed without criticism from 
respectable courts: Richardson vs. Insurance Co., 46 Fed., 843. 
Certainly, no good reason can be given for extending it to cases of 
accidental taking or absorption of poisonous substances into the 
system through the voluntary use, for a remedial purpose, of some 
other substance. In the instances cited the word “inhaled” and 
the word “ take,” in view of other language used in the contract, 
were easily construed to contemplate voluntary conscious action, 
not in the sense that the victim should know the precise nature of 
what he was taking or inhaling, or its effect on his system, but that 
the thing taken should be by his act or permission. Here the cot- 
ton was placed in the mouth of the deceased by his permission. 
True, the fact that it contained the germs which prepagated and 
evolved the poison which was absorbed into the blood with fatal 
effects, was unknown and accidental; but that was within the ex- 
press terms of the exception under consideration. In Early vs. In- 
surance Co. (71 N. W., 500), a very recent case, the Supreme Court 
of Michigan reached the same conclusion to which we have arrived, 
and to the same effect is Westmoreland vs. Insurance Co. (75 Fed., 
244), where chloroform was administered, from the effects of which, 
and some other cause, death ensued, and it was held that, as the 
chloroform would not alone have caused death, the accidental 
concurrence of some other unknown cause did not make a cause of 
action. Here the cotton alone would not have produced death. It 
was properly used, but on account of its containing the poisonous 
germs not known to exist in it, they were voluntarily, though acci- 
dentally, introduced into the system of the deceased, and the poison 
evolved by their propagation was thereby carried into the circula- 
tion, corrupting the blood and causing death. That is one of the 
very things most carefully guarded against by the words of the in- 
surance contract. 

The judgment of the circuit court is reversed and the cause re- 
manded for further proceedings according to law. 


VoL. XXVII.—47. 





Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA. 


OMAHA FIRE INS. CO. 
v8. 
HILDEBRAND.* 
1. A provision of an insurance policy requiring the insured to furnish the in- 


surer proofs of loss is one inserted therein for the benefit of the insurer, 
and one which it may waive. 


2. This waiver of proofs of loss may be made before suit brought by the in- 
surer’s unconditional denial of its liability for the loss; or it may be 
waived after suit brought by the insurer’s interposing to the action a de- 
fense that the policy was not in force at the time of the loss. 


3. Where an insurance company, either before suit brought or by answer in 
the action, denies that the policy was in force when the loss occurred, it 
cannot avail itself of the provision in the policy that no action shall be 
brought until 60 days after receipt of proofs of loss and adjustment. 


J. Fawcerr and W. W. Morsmany, for Plaintiff in Error. 

Gerorce A. Maeney, for Defendant in Error. 

Raagay, C. 

The Omaha Fire Insurance Company has filed a petition in error 
here to review a judgment pronounced against it in favor of Mary 
E. Hildebrand, by the District Court of Sarpy County. 

1. The insurance company had insured against loss or damage by 
fire, to the extent of $1,000, certain real estate belonging to Mrs. 
Hildebrand, and occupied by her as a dwelling house and hotel. 
She brought this suit on that insurance contract, making the insur- 
ance policy a part of her petition, and alleging that the insured prop- 
erty was wholly destroyed by fire on the 13th of January, 1895, 
while the policy was in force; that she furnished the insurer proofs 
of loss under the policy, as required thereby; and that the insurance 
company had refused to pay the loss, or any part of it. The insurer, 
by its answer, admitted the execution and delivery of the policy 
sued on; the destruction of the insured property by fire on the 13th of 
January, 1895; denied all other allegations of the petition; and in- 
terposed, as an affirmative defense to the action, that, at the time 
of the fire, the insured property was, and had for some time been, 
vacant and unoccupied, contrary to the provisions of the insurance 
contract. On the trial, Mrs. Hildebrand did not prove that she had 
even furnished the insurance company any “ proofs of loss” or proof 
of the destruction by fire of the insured property. The insurer, to 
sustain its defense that the property was vacant and unoccupied at 

* Decision rendered, March 17, 1898. Syllabus by the Court. 
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the date of the fire, called as its only witness Mrs. Hildebrand, who 
testified positively that the insured property was at the date of the 
fire occupied by herself as a residence and for hotel purposes; or, in 
other words, Mrs. Hildebrand’s testimony entirely disproved the 
defense interposed to the action by the insurer. 

The district court directed the jury to return a verdict in favor of 
the insured. This was correct. The provision of an insurance pol- 
icy which requires the insured to furnish the insurer proofs of loss 
is one inserted in the policy for the benefit of the insurer, to enable 
it to ascertain the cause of the fire and the extent of the damage, 
and it is a provision which the insurer may waive; and, where it de- 
nies that the policy was in force at the time of the loss of the insured 
property, it will be conclusively presumed to have waived the fur- 
nishing to it of proofs of loss. If the policy was not in force at the 
date of the fire, the furnishing by the insured of proofs of loss 
would be an entirely useless proceeding. This waiver of furnish- 
ing proofs of loss may be made before suit is brought by the in- 
surer’s unconditional denial of its liability for the loss; or it may be 
waived after the suit is brought by interposing to the action a de- 
fense that the policy was not in force at the time of the loss. In 
Insurance Co. vs. Bachelder (32 Neb., 490), it was held that “the 
absolute denial by the insurer of all liability, on the ground that 
the policy was not in force at the time of the loss, is a waiver of the 
preliminary proofs of loss required by the policy.” To the same 
effect are Insurance Co. vs. Gotthelf, 35 Neb., 351; Insurance Co. 
vs. Richardson, 40 Neb., 1; Insurance Co. vs. Dierks, 43 Neb., 473; 
id., 43 Neb., 569; Insurance Co. vs. Brewster, 43 Neb., 528; Institu- 
tion vs. Kline, 44 Neb., 395; Insurance Co. vs. Hammang, 44 Neb., 
566; Rochester Loan & Banking Co. vs. Liberty Ins. Co., 44 Neb., 
537; Insurance Co. vs. Simmons, 49 Neb., 811; Insurance Co. vs. 
Fallon, 45 Neb., 554. 

The defense interposed by the insurer that the policy was not in 
force at the time of the fire, because the insured property was va- 
cant and unoccupied, contrary to the provisions of the policy, ren- 
dered it unnecessary for the insured to prove the allegation of her 
petition that, prior to the bringing of the suit, she had furnished 
the insurer with proofs of loss. 

2. The policy in suit provided that the loss should become due 
and payable sixty days after the insured had furnished the insurer 
proofs of loss. This suit was brought within less than sixty days after 
the date of the loss, and it is now insisted that the suit was prematurely 
brought, as at the date of the institution of the action the debt was 
not due. But the provision in the contract that the insured’s claim 
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should become due sixty days after she furnished proofs of loss was 
a contract for credit; and, since the insurer waived the proof of loss, 
it waived the credit; and the insured’s claim matured when the loss 
occurred. The precise question was before this court in Insurance 
Co. vs. Fallon (45 Neb., 554), and it was there held that “where an 
insurance company, either before suit brought or by answer in the 
action, denies that the policy was in force when the loss occurred, 
it cannot avail itself of a provision in the policy that no action shall 
be brought until sixty days after receipt of proofs of loss and ad- 
justment.” The judgment of the district court is affirmed. Affirmed. 


COURT OF APPEALS OF KENTUCKY. 


BURNER’S ADM’R 
v8. 


GERMAN-AMERICAN INS. CO.* 


A building occupied as a boarding house was properly described as a dwelling. 

A dwelling not occupied, but under the care of a person living in the same 
inclosure, is vacant within the policy. 

When the premium was already due and partly earned when a vacancy oc- 
curred, its acceptance was not a waiver of forfeiture. 


A permit for limited vacancy was indorsed on the policy under an oral agree- 
ment that it should be further extended if desired. No request for exten- 
sion was made. 

Held, That the permit ended with its limitation. 


Yeaman & Lockerr and W. P. McCuary, for Appellant. 
Monreomery Merrrrt, for Appellee. 
Waite, J. 

This action was brought by appellant in the Henderson Circuit 
Court on a policy of fire insurance. The answer admits the policy 
and the loss, but denies liability by reason of a forfeiture caused by 
the insured premises remaining vacant for more than ten days, and 
being vacant at the time of the fire. By a reply, appellant denied 
the forfeiture, while admitting that the premises were not absolutely 
occupied at the time of the fire; yet appellant claims that it was 
under the supervision and control of a party living within the same 
inclosure who had the building in charge for the purposes of care 
and supervision. Appellant also pleads that the condition for for- 
feiture, as stipulated in the policy, was waived by the appellee, by 


* Decision rendered, March 25, 1898. 
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(1) accepting the premium on the policy after the loss; (2) by ex- 
press stipulation on the policy that the property might remain 
vacant for thirty days. To this reply the court sustained a demurrer, 
and, appellant failing to plead further, judgment was rendered for 
appellee, dismissing the petition, and from that judgment this 
appeal is prosecuted. 

The policy of insurance was on a two-story brick residence, and 
was dated September 5, 1895, and for one year, to September 5, 
1886, and was for $2,000, and contained this provision :— 

This entire policy, unless otherwise provided by agreement indorsed hereon 
and added hereto, shall be void * * * if a building herein described, 
whether intended for occupancy by owner or tenant, be or become vacant or 
unoccupied, and so remain for ten days. 

There is this indorsement on the policy :— 

Permission granted for the building herein insured, to remain vacant for 
thirty days from date, without prejudice to the insurance. 

April Ist, 1896. Storr & Thompson, Agents. 

It is averred without denial that the building was destroyed by 
fire May 14, 1896. The reply was amended, but the court refused 
to permit it to be filed. This amendment contains this averment: 
“Says that the general agent of the defendant, at the time he 
granted the thirty-days permit for the property insured to remain 
vacant, informed the plaintiff that, at the expiration of said thirty 
days, a further extension would be granted if desired.” This 
amendment is properly in the record, as part of the bill of excep- 
tions. In Robinson vs. Insurance Co. (Ky.), the vacancy clause in 
a fire insurance policy was held to be binding, and to create a for- 
feiture. Indeed, this clause of the insurance policy has been held 
without exception, so far as we know, to be valid and a binding 
condition of the contract; and, when the facts are clearly shown as 
therein provided, the courts declare a forfeiture: Speagle vs. Insur- 
ance Co. (Ky.); Ostr., Ins., c. §; May, Ins., "g 249; 3 Joyce, Ins., 
§ 2225. 

It is claimed by the appellant that this property was not vacant 
or unoccupied, because the house was in charge of a person living 
in the same inclosure. The authorities all agree that occupancy in 
reference to a dwelling means actual use of the premises by human 
beings, as their customary place of abode: May, Ins., 249a; 3 Joyce, 
Ins., § 2225. While this building is not described as a dwelling, it 
is to be occupied as a female boarding house, which is in effect a 
dwelling. It necessarily implies that persons shall live in the build- 
ing. We are of opinion that the allegation of the reply as to the 
supervision and control by parties in the same inclosure is not an 


allegation of occupancy. 
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The facts stated in the reply admit that the premises were unoc- 
cupied, within the meaning of the contract of insurance. It is 
claimed that the forfeiture by reason of nonoccupancy was waived 
by the insurer by accepting the premium due, after the loss. The 
policy stipulates that the premium for the year was $20, and the 
necessary import of the language is that it was paid in advance. 
However, if the agent indulged the insured for the premium till 
after the loss, and then collected it, we do not see how this could be 
held a waiver of forfeiture. Appellant’s property was insured up 
till May 1, 1896, and the insurer earned some of the premium. 
That it accepted that, after the loss, will not be held to waive the 
forfeiture. 

It is claimed that the forfeiture by reason of vacancy or nonoc- 
cupancy was waived by the company by the written indorsement on 
the policy of a thirty-day permit, dated April 1, 1896. To give ap- 
pellant the benefit of all doubt as to that vacancy permit, we might 
say it was a permission for thirty days’ vacancy in addition to the 
ten allowed by the face of the policy, and then it would only reach 
to May 10th, and the house burned four days afterwards. But it is 
said that, at the time of this permit indorsement, the general agent 
agreed to give a further extension if desired. This permit expired by 
its terms May Ist, and there is no allegation of any request of a fur- 
ther extension. That appellant might have obtained this further ex- 
tension at any time within the fourteen days before the fire cannot 
avail now. We are referred by counsel for appellant to the case of 
Dupuy vs. Insurance Co. (63 Fed., 680), as sustaining his view of the 
waiver. That case is unlike the case at bar. There the agent of the 
insurer agreed to extend the builder’s permit for thirty days, and at 
the end of this time to again extend it thirty days, and so on, at the 
end of every thirty days, till the work was completed, or until notified 
otherwise; and the court held this was a waiver where the premises 
burned before completion, and without notice not to extend. In 
the case at bar the allegation is that the extension was for thirty 
days, and would be renewed if desired. This left something for 
the insured to do to have further extension. It was not done. In 
the Dupuy Case the insured was to do nothing to continue the ex- 
tension, but was only to act to stop the extension,—a very material 
difference it seems to us. We are of opinion that the demurrer to 
the reply was properly sustained. Finding no error, the judgment 
is affirmed. 
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LOWER COURT DECISIONS. 
INTOXICATION—CONSTRUCTION OF WARRANTIES. 


Indiana Appellate Court. 


MASONS’ UNION LIFE INS. ASS’N 
v8. 
BROCKMAN.* 


The insured warranted in the application that he was a total abstainer, and 
that he did not and would not practice any pernicious habit that obviously 
tended to shorten life. 


Held, That where there was conflicting evidence as to such practices, the 
finding of the jury will not be disturbed. 


The application further stated that the insured had had delirium tremens and 
had been insane, but did not then drink. The record showed that he had 
been an habitual drunkard and insane, also there was evidence of his 
subsequently having the grippe. 

The refusal of a court to allow inquiries as to whether insured was at any 
time noisy, or whether his actions were not like those of a sick man, is 
not a cause for reversal when it does not appear that the questions were 
actually put and an exception noted. 


A refusal to admit evidence merely that insured talked about his habits of 
drinking without showing what he said was not error. 


It is not competent to show declarations of insured for the purpose of defeat- 
ing the beneficiary where the contract is that of an ordinary insurance 
company. 

Where the meaning in a written application is clear, evidence that an agent 
explained such meaning is properly excluded. 

It is not error to instruct that a warranty is not favored by law, but it is 
error to instruct that it is more than an agreement, that it is a guaranty. 


It was not proper to instruct that nothing can be construed as a warranty 
except what was plainly declared such by the parties, and leave jury to 
decide what was a warranty when the contract itself plainly showed it. 


When instructions are contradictory, and tend to mislead the jury, judgment 
will be reversed. 


Opinion by Witey, J. 

Appellee, as beneficiary of Henry Brockman, deceased, sued ap- 
pellate upon a life insurance policy issued on the life of said Brock- 
man. The complaint averred that appellant, on the 19th day of 
March, 1892, issued a policy of insurance upon the life of Henry 
Brockman in the sum of $1,000 for and in consideration of a certain 
initiation fee and premium which were paid; that by the terms of 
the policy monthly payments, etc., were to be made on or before 
the 20th day of each month, to the agent of appellant, in the City 
of Columbus, Ind.; that in pursuance thereof said Brockman 
paid all of said installments as they became due, up to the day 


* Decision rendered, May 20, 1898. 
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of June 20th, 1894, and on said day, and when said monthly install- 
ment became due, he tendered to appellant, through the author- 
ized agent, the sum of $2.15 in legal tender money of the United 
States, which was the amount of said monthly premium, but which 
appellant refused to accept, for the reason then claimed that said 
Brockman forfeited his policy by reason of drinking intoxicating 
liquors, and that appellant then and there declared, through its 
agent, that it would not accept any more dues or installment of 
premiums from said Brockman. Brockman died on the 6th day of 
August, 1895, and appellee furnished appellant with proof of loss 
and the death of said Brockman, and alleged due performance of all 
the conditions of the policy, and that appellant has not paid said 
sum now due, etc. 

There was a trial by jury, and a general verdict for appellee. 

Before taking up the questions presented by counsel, we deem it 
proper to say that appellant’s defense rested upon an alleged viola- 
tion of the terms of the policy and application which was made a 
part of the policy; the second paragraph of answer averred that in 
said application said Brockman stated and warranted that he was a 
total abstainer from the use of intoxicating liquors, and that he did 
not then, nor would he in the future, “ practice any pernicious habit 
that obviously tended to shorten his life,” and that after the policy of 
insurance was issued, and for several months prior to his death, said 
Brockman drank intoxicating liquors to excess, which was a “ per- 
nicious habit, and obviously tended to shorten his life,” whereby 
said policy was forfeited. It was upon this line that the defense was 
made, and the appellant earnestly contends that the facts disclosed 
by the record, based upon its answer, will preclude a recovery. 
Upon this question, however, we cannot disturb the judgment, for 
the reason that the evidence is conflicting, and the jury having 
passed upon it, puts it to rest. 

In his application the decedent stated, in answer to certain ques- 
tions, that he had delirium tremens, and that he had been insane. 
He also stated that at the time of his application he did not use in- 
toxicating liquors. It is an undisputed fact, as it appears from the 
record, that Brockman, prior to the issuing of the policy sued on, 
was an habitual drinker of intoxicating liquors, had had the delirium 
tremens, and had been in the hospital for the insane. It is the 
theory of the appellee, and the evidence seems to sustain it, that 
after the policy was issued, the insured had la grippe, and the con- 
tention of appellee is that the disease left him greatly impaired in 
health, and to such an extent that at times when he was walking he 
became dizzy, which made him walk and stagger as a drunken man. 
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On the other hand, the theory of appellant is that his staggering 
and dizziness was caused by intoxication. It is upon these two 
theories that the sharp contention arises. 

The record shows that, upon objection of appellee, the court re- 
fused to entertain evidence to the effect that the said Brockman, 
when drunk, was never at any time noisy or boisterous, or let the 
same be proven to the jury. On cross-examination of some of the 
appellant’s witnesses, appellee sought to elicit the fact that Brockman 
was at no time noisy or boisterous, and that his actions and conduct 
were those of a sick and feeble man, rather than one who was drunk. 
We are not prepared to say whether or not the court erred in ex- 
cluding the offered evidence, but it seems clear to us that what ap- 
pellant offered to prove by the answer to the question to which an 
objection was sustained was not responsive. The offer to prove was 
so much broader than the question, and included so many elements 
not embraced by the question, that there was no available error in 
excluding it. Neither the trial nor appellate court can know whether 
a question in the mind of an attorney is competent or incompetent 
when such a question is not made known to the court. To save the 
point on appeal, the question must be asked the witness, and the 
proper exception reserved: Gike vs. Cummins, 116 Ind., 511. 

There were a number of reasons assigned for a new trial, among 
them a refusal of the court, over appellee’s objection to permit wit- 
ness to answer the following questions:. “Q. You may state if you 
ever had any conversation with Brockman in reference to his drink- 
ing;” and to another, “ You may state to the jury whether or not, 
in the constitution, a member may have the right to change the 
beneficiary.” There were offers to prove that Brockman frequently 
talked to witness about his habit of drinking intoxicants, and that 
under the constitution of the defendant association the insured has 
the right to change the beneficiary in the policy. The court did not 
err in refusing to permit the offered evidence, as the showing would 
not have availed anything, or shed any light upon the question at 
issue. The fact which appellant offered to prove in answer to the 
question was that the insured, after issuing of the policy, frequently 
talked to the witness about his habit of drinking intoxicants. It 
will be observed that this offer does not seek to show what the in- 
sured said about his habit of drinking intoxicants, but only that he 
talked about it. Conceding without deciding that appellant had 
the right to prove what the insured said as to his habits of drinking 
intoxicating liquors to excess, after the issuing of the policy, yet the 
mere fact that he talked about it, without showing what he said, 
would not prove a fact. The offer to prove that, under the consti- 
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tution, a policyholder had a right to change the beneficiary named 
therein was properly refused. If such proof was competent, it was 
the duty of appellant to offer the best evidence of it, which was the 
constitution itself. But in this case we cannot see what benefit 
would have accrued to appellant if it had been permitted to prove 
that fact. The appellee was the original beneficiary named in the 
policy, and she remained such; and it follows that, though the in- 
sured might have had the right to make a change, as he did not do 
so, the appellant was not harmed in the court’s refusal to let it make 
the proof offered. In cases of this character it is not competent, 
for the purpose of defeating the rights of the beneficiary, to prove 
the declarations of the insured, which declarations would tend to 
prejudice such rights. The rule seems firmly established that where 
an insurance policy is issued upon the life of one person for the 
benefit of another, and such beneficiary is named in the policy, it 
becomes the property of such beneficiary from the date it goes into 
force: Association vs. Allen, 106 Ind., 593; Insurance Co. vs. Wiler, 
100 Ind., 92. 

In Damon vs. Insurance Co. (99 Ind., 478), the supreme court said: 
“An insurance policy issued upon the life of a husband for the ben- 
efit of his wife is her property, and an effectual assignment and de- 
livery thereof to another, even during the life of the husband, can 
be made only by her.” In Kline vs. Association (111 Ind., 462), it 
was said: “The beneficiary took an immediate interest in the pol- 
icy, and her rights could not be impaired by any act of the assured 
performed subsequent to the execution of the policy, for the con- 
tract is that of an ordinary insurance company, and not that of a 
benevolent organization.” 

It was contended that the court erred in excluding evidence 
offered by appellant to the effect that its agent explained to Brock- 
man at the time the application was written the meaning of the ex- 
pression “that I do not now and will not practice any pernicious 
habit that obviously tends to shorten life,” included the drinking of 
intoxicating liquors, and that Brockman at the time understood that 
if he practiced the habit of drinking intoxicating liquors that the 
policy of insurance based upon the agreement and answers in the 
application would be null and void, and that said Brockman agreed 
to the same. Appellant insists that this evidence was admissible, 
on the theory that the words used in the application were not clear 
in themselves, and that the court will avail itself of the meaning and 
interpretation placed upon them by the parties. We cannot agree 
with this insistence. The application, as made, was written, and it 
was the contract between the parties. It is not shown that the 
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words used in the application were not fully understood by the in- 
sured, and, in view of the fact that they were not uncertain, obscure, 
or ambiguous, we may correctly presume that the insured fully un- 
derstood them. As appellant’s defense was grounded upon the al- 
leged fact that Brockman used intoxicating liquors.to excess, which 
impaired his health, and was a pernicious habit which obviously 
tended to shorten life, it was bound to prove such fact; but it was 
not competent to prove it by conversations that took place between 
witness and insured prior to the application, and that Brockman 
understood what the language meant. It is a part of the common 
knowledge and observation of human life that the excessive use of 
intoxicating liquors tends to shorten life, and each man and woman 
who have arrived at an age of understanding knows that such ex- 
cessive use of intoxicants is a pernicious habit. There being nothing 
ambiguous, uncertain, or obscure in the application, parol evidence 
as to what was said about it was not admissible. 

Instruction No. 4, tendered by appellee, and given by the court, 
was as follows: “The word warranty means more than an agree- 
ment; it means a guaranty. Warranties are not favored in law, and 
nothing can be construed on a warranty except that which was, and 
is, plainly and unequivocally declared to be such by the parties.” 
The first and second instructions tendered by appellant, and given 
by the court, are as follows: (1) “ By the terms of the policy in this 
case the application therein mentioned is made a part of it; the an- 
swers in the application are warranties, and if an answer is untrue 
the warranty is broken and the policy void.” (2) “The agreement 
of the parties that the statements in the application are true, and 
their falsity in any respect should avoid the policy, removes the 
question of their materiality from the consideration of the court or 
jury, or either of them.” It is the contention of the appellant that 
these instructions could not be considered or construed together by 
the jury without leaving them in doubt as to the most important 
point in the case. It is earnestly insisted that instruction No. 4 
above is erroneous, because it gives the jury to understand that they 
had the right to construe the contract between the parties, because 
it told the jury that a ‘ warranty” means a “ guaranty;” and be- 
cause it told the jury that warranties are not favored in law. As to 
the latter objection it is not well taken. It is well settled that, by 
reason of the stringent character of warranties in insurance policies, 
they are not well favored in law: Insurance Co. vs. Pauly, 8 Ind. 
App., 85; Insurance Co. vs. Hazlelett, 105 Ind., 212. 

It seems to us that the instruction is, however, erroneous in two 
essentials: (1) In telling the jury that a warranty means more than 
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an agreement,—it means a guaranty. In legal contemplation, there 
is a wide difference between “ warranty ” and “ guaranty,” and in the 
sense in which they are used in the instruction they are not syn- 
onymous terms. In the case before us the answers in the applica- 
tion, etc., are made warranties by express terms. They constitute 
the contract between the parties. In law, the term “ warranty ” is 
an engagement or understanding forming a part of a transaction. 
It is an absolute understanding or liability on the part of the war- 
rantor, and a contract of warranty is void unless it is strictly and 
literally performed. See Rap. Law Dict., p. 1346; also, White vs. 
Insurance Co.,4 Dill.,181. (2) It leaves the contract to the construc- 
tion of the jury. The contract was in writing, plain and unequiv- 
ocal, and it was the duty of the court to construe it, and instruct 
them just what it meant. It wasnot proper for the court to say that 
nothing can be construed as a warranty except that which was and 
is plainly declared to be such by the parties, for it left the jury to 
infer that they might construe the contract to constitute a warranty, 
or otherwise at their pleasure. Courts can only put a certain con- 
struction upon a contract, where such contract is vague, indefinite, 
and uncertain, when it appears that the parties to the contract have 
so construed it themselves. 

Instructions 1 and 2, tendered by appellant, and given by the 
court, correctly state the law, and put a construction upon the con- 
tract. We are unable to understand how the jury could construe 
these instructions together without being in doubt as to what the 
law was on an important question in the case. The rule is well es- 
tablished in this State that an erroneous instruction is not cured by 
a correct instruction on the same matter, which is contradictory of 
a former instruction: Insurance Co. vs. Hollowell, 14 Ind. App., 611. 
When instructions are contradictory, and tend to mislead the jury, 
the judgment will be reversed: State vs. Sutton, 99 Ind., 300. 

For the error in giving instruction No. 4, tendered by appel- 
lee, the judgment will be reversed, with instructions to the court 
below to sustain appellant’s motion for a new trial. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Measure OF VALUE—ARBITRATION. 


The policy on cotton bagging provided that the loss was to be estimated 
according to the cash value, but not to exceed the cost of replacement. The 
jobbing value was less than the face of the policy at the time, but the ordin- 
ary price was greater. There was evidence of the cost of manufacture with 
expenses added and that replacement was impossible. 

Held, That none of these by themselves constituted the measure of damages 
but were all proper for consideration by the jury, and that a verdict for the 
full amount insured would not be disturbed, espeeially where there was no 
evidence of a market value. 

Held, That where a company fails to demand an appraisement under a stip- 
ulation for it in case of failure to agree, it cannot complain that evidence to 
show the value, where the issue between the parties was as to the basis on 
which snch value should be estimated. 

Held, That the aceeptance without objection of proofs of loss was a waiver 


of the right to an appraisal, where the policy provided that the loss should 
not become payable until the receipt of satisfactory proofs “‘including an 
award by appraisers when an appraisal has been required.” 


Such was the ruling of the Court of Civil Appeals of Texas in a 
decision rendered April 14, 1898, in the case of Virginia F. & M. 
Ins. Co. vs. Cannon et al. 


INTEREST OF REMAINDER-MAN IN INSURANCE By A Lire TENANT. 


In the case of Spalding et al. vs. Miller, cited by the Court of 
Appeals, Ky., April 16th, 1898, a life tenant insured his interest for 
an amount equal to the full value of the fee, with no intention, how- 
ever, of protecting the remainder-man. It was claimed on behalf 
of the latter that the life tenant should not be allowed to place him- 
self in the position of having no motive to care for the estate by 
insuring the full value of the fee-simple, and that in case of total 
loss where the interest of such tenant is less than the amount of in- 
surance recovered, the latter should be used in rebuilding, or go to 
the remainder-man, after reserving the interest of the life tenant. 
It was held that the first two propositions would have more weight 
if urged by the company in defence of a claim by the insured, and 
that probably in such case would result in abating the amount of 
the claim, but where it appears that there was no intention of proe 
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tecting the interest of the remainder-man, the latter could not com- 
plain of the excessive recovery, especially where such an amount of 
insurance is specifically limited to the interest of the life estate. 

It was further held that no trust resulted for the benefit of the 
remainder-man on account of such excessive insurance, and that 
the excess could not be applied to the replacement of the property. 

The cases of Welsh vs. Corporation (151 Pa. St., 618), and of 
Miltenberger vs. Beacom (9 Pa. St., 198), in which the interest of the 
remainder-man was omitted through fault of the agent were dis- 
tinguished, and the cases of Green vs. Green( 27 S. E., 953), and of 
Clyburn vs. Reynolds (31 S. C., 118), were excepted to, as was also 
Graham vs. Roberts (43 N. C., 99), and the cases were followed of 
Harrison vs. Pepper, Mass.; Reitenbach vs Johnson, 129 Mass., 
316; Martineau vs. Kitching, L. R., 72, Q. B., 463, and Stillwell vs. 
Staples, 19 N. Y., 401. 


BENEVOLENT Soctery—CHANGE OF BENEFICIARY. 


A change of beneficiary accomplished by a surrender of the old 
certificate by the insured, and taking out a new one payable to the 
substituted beneficiary, cannot be attached by the original bene- 
ficiary because the change was not made in conformity with the rules 
and by-laws of the order, where the society itself does not object 
to the method of change. 

The fact that the beneficiary was recognized as such by the will 
of the insured, would not affect the case where the policy could not 
pass by will under its provisions. Such was the ruling of the 
Supreme Court of Tennessee, in Schardt vs. Schardt et al., decided 
Jan. 25, 1898. 


SuproGaTION oF Sureties on Nore Securep By Morreaae. 


The following syllabus of the case of Aitna Ins. Co. vs. Thompson 
et al., decided by the Supreme Court of New Hampshire, July 27, 
1894, is from the 40th Atlantic Reporter:— 


Where the mortgagor agrees to insure the mortgaged property for the ben- 
efit of the mortgagee, the latter has an equitable lien on the money due on 
the policy taken in the name of the mortgagor. 


An assignee in insolvency stands in the same position as his assignor, and 
can take no more than the assignor. 

Where sureties on a note secured by mortgage pay the same, they are sub- 
rogated to the rights of the mortgagee to the proceeds of an insurance policy 
on the property. 


InTEREST OF CHILDREN IN Wire's Poticy. 


In the case of Glenn vs. Burns et al., decided by the Supreme 
Court of Tennessee, Feb. 2, 1898, the facts were as follows:— 
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In 1869, M. Burns, Sr., took out two policies of insurance on his 
own life of the respective amounts of $10,000 and $5,000. In the 
policies it was provided that this insurance should be paid to his 
wife, Margaret, if living at the time of his death; but, in the event 
she should die before his decease, then “to their children, for their 
use or to their guardian, if underage.” At the date of their issuance 
Mr. and Mrs. Burns had nine living children, three of whom died 
before their mother. In 1885 she died, leaving surviving her hus- 
band and six children. Upon the death of Mr. Burns (which oc- 
curred several years thereafter) the insurance was paid to the com- 
plainant Glenn, when, a controversy having arisen as to a proper 
distribution thereof, this bill of interpleader was filed. The record 
presents a single question, and that is, did the children of Mr. and 
Mrs. Burns take each an interest in these policies, immediately upon 
their delivery, and, if so, were the interests of the three whose 
deaths antedate that of the mother transmitted to their distributees 
and representatives ? 

It was held that the children took a vested interest at the deliv- 
ery of the policy upon the condition subsequent that the mother 
should die before the insured, aud upon the happening of that 
event, the heirs of any children who had previously died, would be 
entitled to the shares which their parents would have been entitled 
to if living. 


AppiicaTion as Evipence Wuen not ArracHED To Poticy. 

The Pennsylvania Act of May 11, 1881, requiring copies of appli- 
cations to be attached to all life and fire insurance policies, under 
penalty of their exclusion as evidence, does not apply to accident 
insurance. Where an accident policy stipulated for reduced dam- 
ages in case of change of occupation from that mentioned in the 
application,-to one classed as more hazardous, and the application 
was made part of the contract, it was entitled to admission as evi- 
dence, though a copy was not attached to the policy. Such was the 
decision of the U. S. Circuit Court of Appeals, Third Circuit, April 
8, 1898, in the case of Standard Life and Accident Ins. Co. of 
Detroit vs. Carroll. 


Tron Sare Ciravse—Watver. 

In the case of Hanover Fire Ins. Co, vs. Dole, decided by the 
Appellate Court of Ind., June 7, 1898, the policy stipulated that the 
assured “shall take an inventory of the stock hereby covered at 
least once a year during the life of this policy, and shall keep books 
of account, correctly detailing purchases and sales of said stock, and 
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shall keep said inventory and books securely locked in an iron safe 
during the hours that said store is closed for business. Failure to 
observe these conditions shall work a forfeiture of all claims under 
this policy.” 

It was said by the court: “The only value, so far as the policy is 
concerned, such books of accounts could have, would be to show 
the current increase and diminution of the stock; and it was evi- 
dently intended that this should begin with an inventory. The 
true meaning of the clause in question is that when, by the terms 
of the application and policy, an inventory was made of the stock, 
books of accounts of purchases and sales should be kept, so that, by 
a reference to the inventory and such purchases and sales at any 
time, the amount of stock on hand could be ascertained. This was 
the only purpose of this provision in the policy. The requirement 
that an inventory should be taken, and an account of purchases and 
sales should be kept, are not provisions independent of each other, 
but are to be construed together. The policy was for a single year, 
and appellee had until the expiration of that year to make the inven- 
tory. He was not required to make an inventory immediately upon 
receipt of the policy, and was required to keep books of accounts of 
purchases and sales only from the time of making the inventory.” 

It was further held that knowledge of violation without any steps 
to forfeit the policy, estops the company to complain. 
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SUPREME COURT OF ILLINOIS. 


oe 


LEWIS L. LEHMAN 
v8. 


JAMES H. CLARK, RECEIVER.* 


The contracts of a corporation organized under the Illinois Act of June 22, 
1893, ‘‘to do the business of life insurance on the assessment plan,” 
though under the name of a benevolent society, are contracts of life 
insurance, 


Such contracts are unilateral, and involve no obligation on the part of the 
insured to pay the premium unless such payment is promised. 


The making of an assessment does not make the member a debtor. The pen- 
alty for nonpayment is the stipulated forfeiture of his membership rights. 


The, payment of an initiation fee is a payment in advance to the time of the 
first assessment, and the payment of each assessment similarly a payment 
for insurance in advance until the next. 


The members of such companies do not stand in a partnership relation to 
each other. 


Where the member of such association is not under his contract a debtor, a 
receiver cannot levy and collect an assessment to cover death losses ac- 
cruing while the association was doing business. 


Putttirs, C. J. 

Appellee brought this suit, as Receiver of the Masonic Benevolent 
Association of Central Illinois, to recover the amount of assessment 
made by him as such Receiver, under an order of the court, against 
appellant, a member of the Association, to cover death loss accrued 
while the Association was doing business. The general issue is 
pleaded, together with the stipulation that all defenses might be 
made under that plea. On trial a verdict was rendered for the plain- 
tiff and damages assessed at $158.40. A motion for a new trial was 
overruled and remittitur of $19.80 being entered, judgment was 
rendered for $138.60 and costs. The Appellate Court of the Third 
District affirmed that judgment and made a certificate of impor- 
tance, under which the case is brought to this court. 

The Masonic Benevolent Association, of which appellee is 

Receiver, was organized under an act concerning corporations, 
‘ approved April 18, 1862, and the amendments to that act approved 
March 28, 1874, May 22, 1883, and June 4, 1889, are to be 
considered in the discussion of the question here presented, to- 
gether with an act approved June 22, 1893, under which the bill 
in this case was filed and the Receiver appointed. 


* Decision rendered, June 23, 1898. 
VoL. XX VIL-—48 
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It was held in Bastin vs. Modern Woodmen (166 IIl., 595), that 
the two acts approved June 22, 1893, were designed to create cer- 
tain classes of corporations furnishing life insurance or indemnity 
under various former acts and to enact and create a complete code 
for each. The Masonic Benevolent Association, of which appellee is 
Receiver, belongs to a class governed by one of the acts of June 
22, 1893, which was entitled, 


An act to incorporate companies to do the business of life or accident insur- 
ance on the assessment plan, and to control such companies of this State and 
other States doing business in this State, and to repeal certain acts therein 
named, and for providing and fixing the punishment for the violation of the 
provisions thereof. ° 

This act was a revision of the subjects mentioned in its title and 
provided by section 7 that such an Association as the one for which 
appellee was Receiver was declared to be engaged in the business of 
life insurance upon the assessment plan, and subject to the provi- 
sions of that act. Theactfurther provided for reincorporation under 
it of incorporations theretofore existing, but was not made obliga- 
tory thereon, and if the corporation did not reincorporate it could 
continue to exercise such existing powers and privileges as were 
not inconsistent with the act; but corporations were to be governed 
by the provisions of the act. Sections 18 and 19 provide for and 
authorize the Attorney-General to file a bill when any incorporated 
organization under the laws of this State doing business in this 
State of the character prescribed in the act shall be insolvent and 
so reported by the Auditor; under which the court may dissolve 
the corporation, appoint a receiver, etc. 

The question presented by this bill is as to the authority of the 
court to order an assessment of the members to pay liabilities and 
the right of the Receiver to recover. 

The liability of appellant with the Association of which appellee 
is Receiver, is to be decided by determining whether his contract of 
life insurance is a unilateral contract or not. The contracts for life 
insurance are almost universally held to be unilateral in their chag- 
acter unless clearly expressed otherwise. The business transacted 
by the Masonic Benevolent Association of Central Illinois was a life 
insurance business, so far as it pertains to the issuing of beneficiary 
certificates payable upon the death of the holders or collection of 
mortuary assessments and the payment of death benefits. 

In May on Insurance, sec. 550, it is stated: “There are certain 
organizations prevalent in this country and elsewhere under the 
name of relief, benefit or benevolent societies, or some similar name, 
which generally have for their object aid to their members or their 
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widows and children after the decease of their respective members. 
These associations, though not speculative, and not based upon 
capital paid in as an investment, have nevertheless a general pur- 
pose of mutual protection. .* * * Their certificates often re- 
semble, both in form and substance, ordinary policies of life insur- 
ance; and the courts have with great uniformity treated them as 
substantially life insurance companies, applying to them and to the 
virtual relatives of the members, the rules and principles applicable . 
to the contract of life insurance.” 

In Commonwealth vs. Wetherbee (105 Mass., 161), it is said: 
“ This is not the less a contract of mutual insurance upon the life 
of the assured, because the amount to be paid by the corporation is 
not a gross sum, but a sum graduated by the number of members 
holding similar contracts; nor because a portion of the premiums is 
to be paid upon the uncertain periods of the deaths of such mem- 
bers; nor because, in case of nonpayment of assessments by any 
member, the contract provides no means of enforcing payment 
thereof.” , 

In Railway Conductors Benefit Ass’n vs. Robinson (147 IIl., 138), 
it is held, that a mutual benefit association is a life insurance com- 
pany for all purposes except that it is relieved from certain condi- 
tions and rules provided by the statute in the act of March 26, 
1869. In that opinion it is held: “The object and purpose for 
which the defendant was incorporated * * * was to furnish 
pecuniary aid to the widows, heirs, devisees, and representatives of 
deceased members of the Association, * * * and on proof of 
such death, the Association should assess and collect from each sur- 
viving member the sum of $2.50 for the benefit of the heirs or de- 
visees of the deceased member, the same to be paid to him or them 
to the amount of not exceeding $2,500 within thirty days after col- 
lection of the assessment. There can be no doubt, we think, that 
the benefits provided for by the constitution and by-laws of the 
Association are in the nature of life insurance, and that the contract 
between the Association and the member, evidenced by the consti- 
tution, by-laws, and membership certificate, is, in substance, a policy 
of insurance upon the life of the member.” 

In Rockhold vs. Canton Masonic Benevolent Society (129 IIl., 440), 
itis held: “That the undertaking evidenced by the certificate is 
one of insurance * * * cannot be seriously questioned. 

“Tt is an undertaking by a society, in view of the ascertained age 
and condition of health of one of its members, in consideration of a 
present payment of a sum of money and of the undertaking to pay 
other contingent sums in the future by him, to pay a sum to him, or 





748 Supreme Court of Illinois. [Sept., 


to his widow or heirs, etc., contingent as to time, upon the duration 
of his life; and it has been held that the undertaking is not the less 
a contract of insurance because the amount to be paid by the cor- 
poration is not a gross sum, but a sum graduated by the number of 
members holding similar contracts; nor because a portion of the 
premium is to be paid upon the uncertain periods of the deaths of 
such members; nor because, in case of nonpayment of assessments 
by members, the contract provides no means of enforcing payment 
thereof.” 

It is stated in Bacon on Benefit Societies and Life Insurance, sec. 
357: “In a contract of life insurance there is generally no absolute 
undertaking of the insured to pay the premiums or assessments, 
and consequently no personal liability therefor.” 

In the People ex rel. vs. Golden Rule et al. (114 Tl., 35), it was 
held: “ Although the payment of dues to a corporation on account 
of * * * assessments upon its members, may be purely volun- 
tary, persons may acquire legal rights to share in them when they 
are paid. Through forfeiture of benefits * * * payments of 
* * * assessments may be almost, if not quite, as effectually en- 
forced as by legal process.” 

In Chicago Mutual Life Indemnity Association vs. Hunt (127 IIL, 
257), it was held: “The contention is, that the certificate of mem- 
bership is a personal contract between the member and the Associ- 
ation, and that as an infant is capable of making only a voidable 
contract, his admission to membership is a violation of those prin- 
ciples of mutuality which lie at the basis of mutual benefit societies. 
We may admit in the broadest sense that these societies are founded 
upon the principles of entire mutuality in relation to burdens as well 
as benefits, yet we are unable to see how that principle places the 
membership of infants upon any footing different from that of 
adults. While the certificate of membership is a contract, such con- 
tract, in the absence of an express stipulation to the contrary, is 
purely unilateral. It may be enforced against the Association 
where the member has performed all the prescribed conditions, but 
none of its stipulations are enforcible against the member. If he 
fails to pay his assessments, * * * the certificate becomes void 
and the membership ceases. * * * The making of an assess- 
ment * * * does not make the member a debtor to the Asso- 
ciation, so as to authorize it to bring suit for its recovery in case 
of his neglect or refusal to pay. Payment is left wholly to his 
discretion.” 

Under these authorities, a contract for insurance in any benevo- 
lent association is a unilateral contract, and by the association pro- 
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vision is made that for a failure to pay the assessments made on a 
member who holds a certificate, all benefits he may have under and 
by virtue of such certificate are forfeited, and all payments thereto- 
fore made are forfeited. Such is the rule with reference to insur- 
ance under almost all circumstances. If any other rule should 
exist than that a contract is purely unilateral, then in effect a part- 
nership would be formed by which every person insured would 
become liable to all others insured, and the benefits derived from 
life insurance would be rendered so doubtful and uncertain, and so 
prejudicial to those seeking insurance, that their individual interests 
would require them to abstain from taking out a policy or a certifi- 
cate of membership. If by taking out a certificate of membership 
or a policy they create a continuous liability against themselves 
which might be enforced by the company, association, or by the 
court through its receiver, then few men would avail themselves of 
the benefits of a policy or certificate of membership which would 
create a liability they could not throw off at pleasure, but would 
make them indefinitely liable for assessments or premiums. The 
whole scheme of insurance is based on a contract purely unilateral, 
and whether the payment for insurance be termed a premium or an 
assessment, the right of the association or company is to declare a 
forfeiture for nonpayment of premium of assessment, and not a 
right to recover assessment or premium in a suit. 


Sec. 1 of Art. 5 of the by-laws of the Association of which appellee 
is Receiver provides :— 
The Board of Directors shall furnish each member of the Association with a 


certificate of membership * * * which shail contain the agreement on 
the part of the Association and the member. 


The certificate of membership provides—‘“that the Masonic 
Benevolent Association of Central Illinois in consideration of the 
representations and warrants made to it in the application for this 
membership, which is hereby made part,” declares the application 
is a part of the certificate of membership and the basis of the 
contract. 

The application for membership declares:— 

I acknowledge and agree that the above statement shall form the basis of 
the agreement with the Association and constitute a warranty, and I further 
agree if accepted as a member of the Association to faithfully abide by all its 
rules and regulations. Nor shall the Association be liable for any benefit 
thereon until a certificate duly signed and sealed shall issue from the princi- 
pal office of the Association; or in any omission or neglect to pay any of the 
dues or assessments on the above on the dates on which they shall be due and 
payable shall take place, or if any fraudulent and untrue answers and misrep- 





750 Supreme Court of Illinois. [Sept., 


resentations have been made, in either event said certificate shall become 
null and void and all money which shall have been paid forfeited. 

By this application and the certificate, each referring to the other, 
must be taken together as constituting the contract, and by the by- 
laws above quoted the agreement is contained in the certificate of 
membership and the application. By this application and certificate 
of membership there is no promise to pay, but a purely unilateral 
contract is made. 

Sec. 1 of Art. 3 of the by-laws provides that upon the death of a 
member the secretary shall send notice by mail of the assessment 
due from each member, which shall be deemed and taken to be 
lawful and sufficient notice for the payment of the assessment called 
for, and any member failing to pay such assessment within fifteen 
days after such notice, shall forfeit his membership, and all benefits 
therefrom. 

By the provisions of the constitution of the Association, Sec. 1 of 
Art. 7 provides that upon the death of a member of the Association 
each member shall be assessed and shall pay according to the class 
in which he is a member. This provision of the constitution and 
these several by-laws together with the application and certificate 
of membership must be held to create the contract of insurance be- 
tween the Association and the member. It is a contract of life 
insurance. 

By Art. 8 of the constitution it was provided a surplus fund 
should be raised from admission fees, from that portion of the 
assessments not used for the payment of benefits, etc., and the sur- 
plus fund shall be limited to $40,000, and shall be held for the follow- 
ing purposes: that benefits may be paid to the heirs of deceased 
members before assessments are collected from survivors; to insure 
stability and perpetuity, and make up deficiencies caused by those 
who fail to pay assessments, and to provide for contingencies that 
may arise; to pay for medical examinations, printing and other ex- 
penses of management. Admission fees were in no way connected 
with mortuary assessments, except as provided by that article of the 
constitution under which benefits were to be paid to the heirs of the 
deceased members before assessments are collected from the sur- 
vivors when it became necessary. 

When a person became a member of this Association by an appli- 
cation and certificate of membership, which were to be considered 
together with the by-laws and constitution, he became entitled to 
all the benefits of membership, and by the payment he had thus 
made he paid for his insurance up to the time of the maturity of the 
next assessment upon the death of a member. 
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The application, certificate of membership and by-laws all pro- 
vided that upon failure to pay any assessment for a death benefit 
within the time specified, the certificate of membership shall be- 
come void, and the member shall forfeit all benefits in the Associa- 
tion, and all moneys paid. The provisions of the contract make the 
forfeiture a part of the contract, and a failure to pay within the time 
limited, causes the forfeiture, and the contract is self-executing in 
creating the forfeiture. 

The Northwestern Traveling Men’s Ass’n vs. Catherine Schauss 
(148 Tll., 304), as held in Chicago Mutual Indemnity Ass’n vs. Hunt, 
supra: “The making of the assessment does not make the member 
a debtor to the Associatién so as to authorize it to bring a suit for 
its recovery in case of his neglect or refusal to pay.” 

From the principles underlying the whole business of life insur- 
ance, whether by what may be termed the old companies, or by 
mutual benefit associations, the unilateral character of the contract 
is well expressed in the case last cited. The making of an assess- 
ment does not make the member a debtor to the Association so as 
to authorize it to bring a suit for recovery in case of his neglect or 
refusal to pay, and it would be an anomaly if the law would authorize 
a proceeding to be had by an officer appointed by a court of equity 
to have a recovery in favor of, and for the benefit of a corporation 
where the corporation itself could not sue and recover. No princi- 
ple would authorize such a recovery. 

It is insisted that a member who has had the benefit of insurance 
ought to be required to pay the death benefit of other members 
who dies whilst he thus had the benefit of insurance. 

The payment of admission fee is insurance in advance up to the 
maturity of the first assessment provided for by the constitution and 
by-laws, and by the certificate of membership and the application. 

If he paid no more, he simply forfeited all that he had paid, and 
all benefits under his certificate, but had paid for all he had received. 
By paying the first assessment and continuing to pay assessments 
thereafter made from time to time, each time he so paid an assess- 
ment, his assessment was for his insurance until the maturity of the 
next assessment. Only when he failed to pay an assessment made 
did he cease to be a member, and forfeit all benefits thereunder, and 
no equitable principle exists against a member, and give the right 
of recovery against him who thus elects to no longer pay an assess- 
ment, and who has paid for all he received by way of insurance. 

By ceasing to pay, he ceases to be a member, and a forfeiture ex- 
isted, and he acted in accordance with the contract, and he paid for 
all he received. 
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The provisions of the constitution, by-laws, application, and cer- 
tificate of membership provided for the payment of assessments, and 
also created the full penalty for the failure to pay such assessments, 
which is a forfeiture of insurance, of membership, interest in the 
surplus fund, and all benefits by reason of belonging to the Associ- 
ation, together with all moneys paid. 

Appellee urges the principles established in the case of Life Ass’n 
vs. Rossiter, 132 Pa. State, 314. In that case the application con- 
tained the agreement that “‘The members and beneficiaries shall 
jointly and severally be liable for all death claims,” etc. The prom- 
ise in that case is express and absolute, and constitutes a joint and 
several promise and undertaking, and canhot be held to constitute 
in the application a provision for a unilateral contract. 

Great reliance is had on the authority of Ellerbe vs. Barney, 119 
Mo., 632. In that case three of the seven judges dissented. The 
opinion of the court is based on the position that the contract is not 
really an insurance contract, and that the assessments ought to be 
treated not as premiums, but as lodge dues. In the latter case the 
Supreme Court of Missouri said: “ The unilateral feature contended 
for in this contract has been very generally imposed upon the con- 
tract of the regular, old-line, premium-collecting life insurance com- 
panies. These companies are unable to commence business except 
upon capital paid in by the members, or stockholders, to be used in 
meeting death losses as they occurred.” 

Until called for, the capital, along with all premiums not wanted 
for expenses, was required to be invested for profit and accumula- 
tions. The premiums were paid annually, and invariably in ad- 
vance. Upon payment of the first premium, asa condition precedent, 
the assured received a policy covering him for one year, with the 
option to continue it by payment of other premiums. This pay- 
ment constituted the full consideration of value to be paid during 
the year of insurance. Nothing in the shape of dues or assessments 
could be exacted from him for the period covered by the premiums 
paid. If any of the old-line companies should suddenly stop insur- 
ing, and decline to issue another policy, every policy outstanding 
would be paid from the accumulated capital as it matured. An in- 
ability to do so would put it out of line, in the business of insur- 
ance, and indicate that it had not been conducted and managed 
according to the principles upon which it was founded.” 

But in speaking of the certificate in the Masonic Benefit Society 
of Missouri it was held: ‘“ Hence, the certificate of membership in 
such an organization is a contract with every member of it, to be 
enforced by the managing officers as representatives or trustees for 


~ 
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all the members of the concern. When the member joins, he pays 
the admission fee, which is to defray necessary expenses, but which 
is altogether too small to constitute a fund or capital wherewith to 
satisfy death losses. No fund or capital is kept on hand or invested 
for such a purpose. Indeed, the economy underlying the plan of the 
organization aims at doing away with the expense and loss incident 
to management, investment, and accumulation of capital. As asub- 
stitute therefor, each member promises to contribute an equal share 
with every other member upon occasion of every death in the mem- 
bership, which is collected and paid over by the officers of the 
Association to the wife or children of the deceased member, as the 
case may be. The ascertainment and declaration of death losses is 
left to the members of the Association, and their action in that 
behalf is known as an assessment. They are bound to make these 
assessments on occasion of every death, and the wife or children of 
the deceased member, or other beneficiary have the right to compel 
them to make and collect the assessments inuring to their benefit. 
It is manifest that these assessments, in their nature, bear a near 
resemblance to the dues incident to membership in a friendly society, 
and constitute a consideration for the promised insurance of the 
Association, materially differing from the annual premium stock 
companies. When considered in the light of society dues, it will 
be admitted that a person cannot, by discontinuing his membership 
escape the obligation of paying those dues which accrued before 
the termination of his membership.” The contract in this case is 
in no sense for the assessment and collection of lodge dues. 

By the provisions of the constitution and by-laws of this Asso- 
ciation assessments made are not lodge dues, but are assessments 
for the payment of death benefits. 

The payment of the premium is optional with the insured, and if 
he makes default, the insurer has no other remedy than a forfeiture 
of the policy: 2 May on Ins., 3d Ed., Sec. 341 a. 

And the same principle applies to certificates issued by mutual 
benefit life insurance societies as applicable to ordinary life insur- 
ance companies: In re Protection Life Ins. Co., 9th Bissell, 188; 
Niblack on Mutual Benefit Societies, Sec. 276; Bacon on Benefit 
Societies and Life Ins., Sec. 357. 

The constitution and by-laws define the duty of the Association 
and its officers, and provide the mode of obtaining and maintaining 
membership. 

An applicant possessing certain qualification, provided in the 
constitution and by-laws, upon performance of certain things re- 
quired therein may become a member, and by doing and refraining 
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from doing certain things required by the constitution and by-laws, 
he may maintain his membership. If he fails to do any of the 
things required or does any of the things forbidden he forfeits his 
membership and all benefits and all interest in all the money he has 
paid. He agreed, in effect, that so long as he remained a member 
he would obey all the rules and regulations established for the 
government of the conduct of members, and the Association on its 
part agreed that the sole and only penalty or liability for failure to 
obey, should be the forfeitures above mentioned. There is no 
express, absolute promise to pay or to continue to pay assessments. 
There is nothing that can be tortured into a direct express under- 
taking to remain a member and continue to pay as long as one lives. 

The language, deliberately selected by the Association in which 
to express its contract, as appears in the certificate, application and 
by-laws, all make the forfeiture self-executing, make the member 
without any action on the part of the Association, by mere force of 
his failure to pay, eo instanti, to cease to be a member. This is not 
like those cases where the Association must do something or refrain 
from doing something to make the torfeiture complete: 148 IIl., 304. 
The language here is:— 

Any member failing to pay such assessment within fifteen days after such 
notice had been served upon him, shall forfeit his membership in the Asso- 
ciation and all benefits therefrom. 

Under the holdings in the cases above cited the forfeiture is 
absolutely self-executing. 

The reasons why the option is not with the Association are ap- 
parent. We have no statute in this State concerning withdrawing 
members or providing for any mode of withdrawing, etc., and no 
one ever contemplated that every person who joins such an asso- 
ciation or society is bound to stay in for life. There is no other 
provision in the constitution or by-laws of the Association, in the 
application, in the certificate. or anywhere else, providing for the 
withdrawal of a member. Such contracts have heretofore always 
been considered unilateral, and so the whole plan for withdrawing 
is embraced in these self-executing clauses of the by-laws and 
contract. The member’s failure to pay is his declaration of sever- 
ance, and the forfeiture provided in the by-laws and contract is the 
Association’s compensation. The option is with the member, and 
not with the Association. ; 

When appellant became a member, he was required among other 
things to pay a sum into the mortuary surplus fund. This sum was 
two maximum assessments on his $4,000 certificate. This money 
went direct into the fund for paying death losses, not a cent of it for 
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dues, or expenses. This more than paid his insurance from the date 
of his admission to the date of the maturity of his assessment for 
the first death benefit after he became a member. When he had 
paid the first assessment that paid for his insurance to the maturity 
of the second, and so on. The requirements for admission, not only 
in this Association, but in all benefit associations or societies, more 
than covers the member’s insurance, from the date of his admission 
to the maturity of the first assessment after he becomes a member. 
Thestatute under which the Receiver was appointed, contemplates 
that, if the court shall find that the Association cannot longer con- 
tinue in operation, and properly serve its purpose, then the court 
shall appoint a Receiver and wind up its affairs, or if the court shall 
find that it might longer continue in business and properly serve its 
purpose, if its officers would do their duty in making assessments, 
then the court need not appoint a Receiver and wind up the concern, 
but may order an additional assessment to be made to meet de- 
ficiencies, and allow the concern to continue in operation. This 
shows that the legislature treated these contracts as unilateral. It 
did not contemplate the making of an assessment after the Asso- 
ciation had been found unable to longer properly serve its purpose. 
It is true that a Receiver having been appointed by the court, the 
court has power independent of any statute to order him to collect 
assets, but that power does not change the character of the contract 
between the Association and the member; and make the member a 
debtor who by his contract is not so. When such association or 
society, for any reason becomes unable longer to properly carry out 
its purpose, some must lose. All must lose except those that died 
and were paid before the Association became disabled. Those that 
have died and not been paid should bave all there is left, and lose 
the balance; those who continue to live, get nothing and lose all. 
But it is said, those that continue to live had their insurance al 
the time, they had just that kind of insurance that those that died 
had, and no better, and paid just as much for it. Those that have 
died get the surplus fund, and whatever else there is, and those that 
have lived get nothing. The mistakes or mismanagement, which 
caused the ruin, if fault of the members at all, was as much the fault 
of the dead as of the living, and was equally the misfortune of.-all. 
A majority of the court holds that under the provisions of this 
certificate of membership, taken together with the application, and 
the constitution and by-laws of this Association, the contract was 
purely unilateral, and no right of recovery could be had thereunder 
by the Association against the member, and for the same reason a 
recovery could not be had by a Receiver appointed by the court.to 
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take charge of the assets of the Association. The judgment of the 
Appellate Court of the Third District and of the Circuit Court of 
Coles County, are each reversed and the cause is remanded. 
Reversed and remanded. 
Boggs, J., took no part in the decision of this cause. 


COURT OF APPEALS OF NEW YORK. 


THEBAUD ET AL. 


v8. 
GREAT WESTERN INS. CoO.* 


A steamer intended for river and inland service only, and not constructed 
for a seagoing vessel, was insured by a marine company for double the 
usual premium for a voyage from Philadelphia to Mexico, after having 
her examined by an engineer, who reported that she was not fitted for 
such a voyage, but if properly handled might get there by taking in part 
the inland course. She did so, but was lost after putting out to sea. 


Held, That the company having issued the policy with full knowledge of both 
parties of the character of the risk could not invoke the principle of an 
implied warranty of seaworthiness to defeat its liability. 


Held, That the question whether a couple of preliminary trial trips on the 
Delaware, and taking a partly inland course were a deviation under the 
circumstances was for the jury. 


Prescorr Hatt Burier, for Appellant. 

Esex Cowen, for Respondents. 

O’Brien, J. 

This was an action by the owners of a steamboat upon a policy 
of marine insurance. The issues in the case were tried before a 
jury, and the plaintiffs recovered. 

On the 28th of June, 1884, the steamer Dos Hermanos was in 
process of construction at the port of Philadelphia for use as a river 
steamer at or near Frontera, Mexico. She was not constructed or 
intended for use upon the open sea, but for service upon the rivers 
or other inland waters of the country where she was destined for 
use. On the day mentioned the defendant issued to the plaintiffs 
its policy of marine insurance upon this steamer to cover the voyage 
from Philadelphia, the place where it was built, to Frontera, Mexico, 
the place where it was intended for use. The policy related only to 
this voyage, part of which was, as all parties knew, upon the open 
sea. The defendant, by the terms of the policy, undertook to pay 
to the plaintiffs the sum of $5,000 in case of loss upon this voyage, 


* Decision rendered, April 19, 189s. 
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including what is known as the mechanic’s risk while in port; mean- 
ing that at the time of the execution of the contract the steamer 
had not been completed, and, in fact, the voyage did not commence 
until the 27th of August thereafter. The policy, by its terms, in- 
demnified the owners against loss from the usual perils of the sea 
covered by policies of marine insurance. The steamer, while on the 
voyage, was lost at sea, near the coast of North Carolina, on the 
night of the 13th of September, 1884. 

The defense to the action may be arranged under three general 
heads: (1) That the steamer was not seaworthy, and hence that the 
implied warranty of seaworthiness, which it is insisted enters into 
and forms a part of every marine insurance upon a ship or vessel, 
was broken, and for that reason the plaintiffs are not entitled to re- 
cover; (2) that in making the voyage there was a voluntary devia- 
tion from the usual course of the voyage from Philadelphia to 
Frontera; (3) that the steamer was not lost by the perils of the sea, 
or by any casualty covered by the terms of the policy, but in conse- 
quence of the unseaworthiness and unfitness of the vessel to make 
the voyage covered by the contract. 

It is no doubt the general rule that in all contracts of marine in- 
surance upon vessels thereis an implied warranty that the subject of 
the insurance was at the time seaworthy, or, in other words, reason- 
ably fit and capable of making the voyage. But in this case both 
parties knew that the vessel was not intended for service upon the 
open sea. She was not built or constructed for any such purpose, 
but, on the contrary, for the river service. Before the defendant 
entered into the contract the plans and specifications with reference 
to the construction of the Dos Hermanos had been submitted to its 
agents. They put the defendant in possession of all information 
concerning the character and construction of the craft. The de- 
fendant’s marine engineer, who had had considerable experience, 
assured the broker who took the risk “that she was built for the 
river trade, and he did not consider that she was just the thing 
to attempt all weathers on the coast going around there, but if 
properly handled she might get there, provided she took the in- 
land course so far as possible.” The defendant thereupon con- 
cluded to write the risk, but exacted therefor double the usual pre- 
mium for marine insurance on ordinary seagoing vessels. The 
steamer was not then completed, and hence the provision in the 
policy covering the mechanic’s risk while in port, including the 
privilege of mechanics to work upon the vessel. Before starting on 
her voyage for Frontera two trial trips were taken by direction of 
the engineer, one up and one down the Delaware River. Neither of 
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these trips, however, extended beyond the limits of the port of 
Philadelphia, and we do not understand that it is seriously claimed 
that these trips constituted a deviation from the usual voyage. 
They were merely preliminary, in order to test the capacity of the 
vessel to make the voyage. 

It was competent for the jury to find upon the evidence that the 
vessel was sufficiently provided with a crew and proper equipments. 
There is evidence tending to show that suitable precautions were 
taken before leaving Philadelphia for the ocean voyage to make her 
as seaworthy as a vessel of her class could be made; that her ma- 
chinery was tried and the boilers inspected in the usual manner. 
The voyage was commenced, after leaving Philadelphia, by taking 
what is known as the inside course through the canals and bays, and 
the sea voyage was not actually commenced until she reached Ft. 
Macon. Before reaching that point, however, it seems that an acci- 
dent occurred to the vessel by a collision with a submerged stump 
in one of the canals, and hence there was a stop at Baltimore for 
repairs, where some further precautions were taken in order to pro- 
tect the steamer from the perils of the sea voyage. Another stop 
was made at Norfolk, in order to procure a pilot to take her through 
the Chesapeake and Albemarle canal and other waters to Ft. Macon. 
This was all inside navigation, and on reaching the point last men- 
tioned it became necessary to go outside upon the open sea, and 
shortly afterwards the steamer was lost. 

That the Dos Hermanos was not a “seaworthy vessel,” in the 
sense in which these terms are applied to seagoing vessels, is made 
quite clear by the evidence. It was undoubtedly competent for the 
jury to so find and for the court below to so decide, but in this court 
the question always is, upon an issue of this character, not upon 
which side the evidence preponderates, but whether there is any 
evidence to support the verdict. The parties knew perfectly well 
that the subject of the insurance was not a seagoing vessel, but, for 
the purposes of the trip, the defendant was evidently willing to take 
the risk, in consideration of the payment of a double premium, and 
after inspecting the vessel and acquiring full knowledge as to her 
construction and capacity. In view of the proof in the cuse tending 
to show what was done in order to fit the steamer for her voyage, 
we do not think it can be said in this court that the verdict of the 
jury is without any evidence to sustain it. Generally, the question 
as to whether a vessel, covered by a policy of marine insurance, was 
or was not at the time seaworthy, is one of fact for the jury: Burges 
vs. Wickham, 3 Best & S., 669; Clapham vs. Langton, 5 Best & S., 
729; Turnbull vs. Janson, 36 Law T. (N.S ), 635; Bouillon vs. Lup- 
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ton, 15 C. B. (N.S.), 113. It is difficult to see how such a question, 
from its very nature, can, in practice, be determined otherwise, 
except, possibly, in a very clear case. But we do not regard that 
question as controlling, since, as already stated, both parties to the 
contract knew that the vessel was not a seagoing craft, or suitable 
for the navigation of the high seas, and, under the circumstances, 
the implied warranty upon which the defendant relies should not 
be construed in such a way as to be repugnant to the general pur- 
pose which the parties had in view at the time of the execution of 
the contract. We can discover no reason why the general rule ap- 
plicable to risks in fire insurance policies does not apply to this 
case. As was said by this court in the case of Bidwell vs. Insurance 
Co., (24 N. Y., 302): “Indeed, it is not easy to perceive why an insur- 
ance company, by reason of the formal words or clauses (of a gen- 
eral and comprehensive nature), inserted in a policy intended to 
meet broad classes of contingencies, should ever be allowed to avoid 
liability on the ground that facts, of which the company had full 
knowledge at the time of issuing the policy, were then not in ac- 
cordance with the formal words of the contract, or some of its mul- 
tifarious conditions. If such facts are to be held a breach of such 
a clause, they are a breach eo instanti of the making of the contract, 
and are so known to be by the company as well asthe insured. And 
to allow the. company to take the premium without taking the risk 
would be to encourage a fraud.” This rule, which is clearly applic- 
able to express warranties in contracts of insurance, should, in 
reason and justice, be applicable to the implied warranty of sea- 
worthiness in policies of marine insurance. That such is the well- 
settled rule in this court, with reference to express warranties in 
contracts of fire insurance, covering conditions with respect to which 
the underwriter had full knowledge, cannot now be questioned: 
Van Schoick vs. Insurance Co., 68 N. Y., 434; Bennett vs. Buchan, 
76 N. Y., 386; McNally vs. Insurance Co., 137 N. Y., 389; Forward 
vs. Insurance Co., 142 N. Y., 382; Robbins vs. Insurance Co., 149 
N. Y., 477. So we think the defendant must fail in defeating the 
recovery on the ground that there was a breach of the implied 
warranty of seaworthiness. 

Whether the vessel was unseaworthy or not by reason of insuffi- 
cient crew, or insufficient machinery, or the absence of a pilot dur- 
ing certain parts of the voyage, was, under the circumstances, a 
question for the jury. The master of the vessel was himself a com- 
petent navigator, and whether, after reaching Ft. Macon and going 
into the open sea, a pilot was usual and necessary for the rest of the 
voyage, is not a matter of law, but of fact, and the burden of proof 
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showing negligence on the part of the plaintiff in this respect was, 
we think, upon the defendant: 1 Phil., Ins. (5th Ed.), §§ 712, 713. 

Nor do we think it can be said, as matter of law, that there was 
such a deviation from the usual course of the voyage as to absolve 
the defendant from the obligations of the contract. A deviation is 
a voluntary and inexcusable departure from the usual course, and 
whether the departure amounts to a deviation must be determined 
by the motive, consequences, and circumstances of the act. Hence, 
in its nature it is a question of fact. Where the circumstances are 
such as to leave no alternative to a reasonable and prudent man, 
exercising a sound judgment, and acting for the best interests of all 
concerned, it is not a deviation: 1 Arn., Ins., §§ 151, 152. This 
proposition covers the argument in behalf of the defendant with 
respect to the inside voyage through canals and the stops made at 
the various points already referred to. We have already intimated 
that the trial trips cannot, in any just sense, be considered a devia- 
tion. Moreover, where a vessel is insured, “at and from” a port a 
reasonable time will be allowed while there engaged in the business 
of preparing for her voyage: Snyder vs. Insurance Co., 95 N. Y., 
196; Fernandez vs. Insurance Co., 48 N. Y., 571. 

The subject of the insurance in this case was a new craft, and the 
trial trips were reasonably necessary in order to determine, before 
undertaking the voyage, whether the vessel was suitable for that 
purpose. Hence these trips may reasonably be regarded as a part 
of the preparation for the voyage. The delay in commencing the 
voyage may also be imputed to the same cause, viz., the preparation 
necessary previous to sailing. The vessel was not completed when 
insured. The underwriter is not discharged by a delay incurred for 
the purposes of the voyage, though its absolute duration be very 
considerable. There must be a clear imputation of waste of time, 
and whether the delay be reasonable or not must be determined, 
not by any positive or arbitrary rule, but by the circumstances ex- 
isting at the time: Arnold vs. Insurance Co., 78 N. Y., 16,17. The 
defendant knew the condition of the vessel, and could form a judg- 
ment for itself as to the time when she would be ready to sail, and 
the insurance covered the chances of delay. On all the facts, the 
jury had the right to find that the delay was not unreasonable. 

The subject of the insurance was a non-seagoing vessel. It is 
reasonable to suppose that the parties intended that in making the 
voyage the open sea should be avoided as much as possible; hence, 
what was called the “inside course” was taken. Considering the 
character of the steamer and the purpose for which she was built, 
it cannot be said, as matter of law, that avoiding the sea until Ft. 
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Macon was reached, by the inside course, was a deviation from the 
usual course for vessels of that character. The ruling of the trial 
court submitting the question to the jury was quite as favorable to 
the defendant as it was entitled to. It was for the jury to say 
whether, under all the circumstances, the delay in the canal at 
night, the stop at Baltimore and Norfolk, the delay at Ft. Macon, 
and the anchoring off Smithville was a deviation. 

The defense that the loss was not from the perils of the sea, but 
through inherent weakness, or defects, or faulty construction, pre- 
sented upon the proofs a question of fact. On the part of the de- 
fendant it was claimed that the steamer foundered in a calm sea, 
while the plaintiffs insisted that she was lost in a northeast gale. 
The jury having sustained the plaintiff's contention, we cannot say 
that the verdict in that respect is unsupported by evidence. The 
question was for the jury, and the finding is not open for review 
here. It appears from the evidence that this vessel was 90 feet 
long, 22 feet beam, with from 12 to 18 inches of freeboard, flat 
bottom, drawing about 3 feet of water. It is obvious that it would 
not require the severest tempest to sink such a craft. The risk was 
doubtless an unusual one, and for that reason an unusual premium 
was asked and obtained. It may be that the regular seagoing ves- 
sel would have weathered the gale. But the real question pre- 
sented to the defendant, when the application for insurance was 
made, was whether this boat, as she was known by both parties 
to be, could make the transit from the port of departure to her 
destination. The defendant concluded to take that risk in consid- 
eration of a double premium, and to permit it now, after receiving 
the premium, to defeat a recovery, on the ground that she was not 
seaworthy in consequence of alleged defects of construction, known 
to it at the time of taking the risk, would scarcely be consistent 
with commercial morality. It seems to us that the question was 
properly submitted to the jury, and upon a careful examination of 
the exceptions taken during the trial, and to the charge, we are of 
opinion that none of them present any question of law that would 
warrant us in disturbing the verdict. The judgment should there- 
fore be affirmed. All concur, except Parker, C. J., not sitting. 

Judgment affirmed. 


VoL. XXVII.—49. 
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SUPREME COURT OF MISSOURI. 


DIvIsION No. 2. 


DOBYNS 
v8. 
BAY STATE BENEFICIARY ASS’N, oF WESTFIELD, Mass. * 


Where a policy recites that it is in consideration of the premium, ‘the re- 
ceipt of which is hereby acknowledged,” this is conclusive as to payment. 
A condition providing that nonpayment during a certain time shall be 
deemed an abandonment, does not affect the case where there is a provi- 
sion also for the payment of assessments to which it may refer. 

A letter from insured, complaining of charges additional to the premium and 
stating his wish to pay his assessment, is confirmatory of the payment 
of premium. 


Gro. Roxzertson, for Appellant. 
S. W. Bicxtey, for Respondent. 


Gantt, P. J. 
This is an action upon a policy of life insurance issued by the de- 
fendant to Benjamin F. Dobyns, for the benefit of his wife, on the 
7th day of April, 1894; the premiums to be paid semi-annually in 


advance, and to amount to $34.20 each. The policy is numbered 
31,109, and insured the life of said B. F. Dobyns for $3,000. The 
terms of the policy necessary to be quoted at this time are as 
follows:— 


No. 31,109. The Bay State Beneficiary Association, Amount, $3,000. 
Westfield, Massachusetts, 
(Age 48.) 

In consideration of the payment of thirty-four dollars and twenty cents by 
Benjamin F. Dobyns, of Mexico, Missouri, County of Audrain, the receipt of 
which is hereby acknowledged, and of the statements of the certificate mem- 
ber in his application for membership in this association, a copy of which ap- 
plication is hereto annexed, and the agreement on the part of the said 
Dobyns to accept the following conditions and rules as part of this contract 
between himself and said association, hereby constitutes the said Dobyns a 
benefit member of said association, and agrees to pay, in ninety days after 
there shall have been furnished to said association satisfactory proof of a 
valid claim under this contract, consequent upon the death of said member 
from any cause not enumerated in the 6th and 7th paragraphs of the condi- 
tions and rules hereinafter contained, to Willentina B. Dobyns (wife), if liv- 
ing, if not, to the executors or administrators of said member, in trust, how- 
ever, for, and to be forthwith paid over to, his heirs at law, the sum of three 
thousand dollars. 


The fifth clause in said policy is as follows:— 
* Decision rendered, May 17, 1898. 
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Fifth. This contract is a bimonthly term insurance, renewable at the op- 
tion of the member, before expiration, upon payment of mortuary premiums 
and dues at the time and in the manner herein provided. The insured shall 
pay under this contract, in advance, at the office of the association, in West- 
field, Mass., bimonthly, on the first business day in January, March, May, 
July, September, and November of each and every year, respectively, the 
sum specified in the table of rates printed upon the back hereof for his age 
at entry, unless the board of directors shall, by special notice, require a 
different amount. Payment may be made in advance in accordance with 
the annual, semi-annual, quarterly, or bimonthly table, and, when so made, 
shall be applied to the bimonthly renewal of this contract. The expense 
fund shall be provided for as follows, viz.: Three dollars per one thousand dol- 
lars insured of the money so received shall be appropriated and used as a part 
of the expense fund, and not exceeding one-thirtieth of one per cent bi- 
monthly on the amount insured, which fund is at the sole disposal of the 
officers of the association ; and the balance, after the first year, can be used 
only for the payment of death claims, and for the emergency fund. If any 
payment herein provided for is not received within thirty deys for each of 
the above-named dates, such nonpayment shall be conclusive evidence that 
the party has decided to terminate his connection with the association, which 
connection shall terminate thereupon; and the party’s contract with the as- 
sociation shall lapse and be void, and all rights thereunder be forfeited to the 
association. Said party may, however, if in good health, be reinstated by the 
officers of the association, upon such conditions as they may require. If the 
mortality experience of the association shall require any variation from said 
rates in any call, due notice will be given. Any variation in excess of said 
rates may be taken from the emergency fund. 


The insured, Benjamin F. Dobyns, died on the 10th day of Au- 
gust, 1894. Proofs of death as required by the policy were made 
in due time, but the company declined to pay on the ground that 
the insured had not paid his first semi-annual premium or assess- 
ment, due May 1, 1894. The defendant is a foreign insurance com- 
pany doing business in this State, within the meaning of article 3, 
c. 89, Rev. St. 1889. By virtue of sections 5860 and 5862, its con- 
tract for a benefit renders it “a contract of insurance upon the as- 
sessment plan,” in contradistinction to the benefit in fraternal 
associations under our laws. Plaintiff obtained judgment in the 
circuit court, and defendant appealed. 

The defendant relies upon two grounds for reversal, to wit, the 
refusal of its declarations of law, and that the verdict was not sup- 
ported by the evidence. The petition alleged the incorporation of 
defendant under the laws of Massachusetts on the 2d day of June, 
1881; its authority to write and issue policies of life insurance, and 
to insure the lives of persons becoming members of said associa- 
tion; its authority to do business in this State; the issuance to B. F. 
Dobynsof policy No. 31,109,whereby it agreed with said B. F. Dobyns 
to pay plaintiff $3,000, in the event of the death of said Dobyns, 90 
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days after the receipt of the proof of such death; the payment of 
the semi-annual payment of $34.20 required by said policy upon the 
receipt of said policy on the 7th day of April, 1894; the death of 
said B. F. Dobyns on the 10th day of August, 1894, while said pol- 
icy was in full force and effect; the making of the proofs of death as 
required by the policy; the filing of the policy—and concluded 
with the general averment that said B. F. Dobyns and plaintiff had 
fully complied with all their covenants in the premises, and that de- 
fendant had failed and refused to pay plaintiff said $3,000, or any 
part thereof, and prayed judgment. Defendant, in its amended an- 
swer, filed after the proofs were all in, admitted the issuing of the 
policy sued on, and expressly pleaded the fifth clause of the policy, 
heretofore set out in the accompanying statement, and then pleads 
as follows: ‘ Defendant further says that at the time of issuing the 
first certificate aforesaid the age of the said B. F. Dobyns was forty- 
eight years, and his bimonthly payments thereon for the remainder 
of his life would be $11.40; that said bimonthly payments were also, 
by the terms of the renewed certificate, likewise required to be paid 
‘on said renewed certificate, and the said Benjamin F. Dobyns, under 
the terms of the fifth provision, quoted aforesaid, elected to pay 
said bimonthly payment semi-annually in advance; that thereby 
there became due on the Ist day of May, 1894, under the terms of said 
certificate, the sum of $34.20, as the first semi-annual payment due 
under said renewed policy; of which payment so due the defendant 
duly notified said B. F. Dobyns, but the said B. F. Dobyns failed 
and neglected to pay said sum of $34.20 within thirty days after the 
date aforesaid, whereby said benefit certificate became void, and all 
his rights thereunder were forfeited. Defendant, further answer- 
ing, says, that the said B. F. Dobyns at no time after the delivery of 
said certificate to him made any bimonthly or other payments 
thereon to defendant, and defendant at no time received any sum 
of money whatever on account of said certificate, wherefore it prays 
to be hence discharged, with its costs in this behalf expended.” The 
reply denied that said B. F. Dobyns was in default on his assess- 
ment on premiums, and averred that the defendant had either re- 
ceived the advance premium of $34.20, or had waived it, and averred 
plaintiff's ignorance as to which alternative was true, but offered 
that, if the court found it was waived, to allow defendant eredit 
therefor, with interest. . 

Counsel have discussed various propositions of law in their briefs 
and oral argument; but, after all, the issue is single and simple, and 
consists in the plaintiffs averment that the insured paid the semi- 
annual premium or assessment on the receipt of his policy on the 
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7th day of April, 1894, and the defendant’s denial of this statement, 
and its insistence that by reason of his failure to do so the certificate 
or policy lapsed and became void, and no recovery can be had 
thereon. The plaintiff is right in asserting that the contract in this 
case is a contract of life insurance under the statutes of this State: 
Hanford vs. Association, 122 Mo., 50; Rev. St. 1889, §§ 5860, 5862. 
The contention of the defendant is twofold: First, that plaintiff 
failed to establish a prima facie case of the payment of the semi- 
annual premium, which it insists is a condition precedent to a re- 
covery by her; and, secondly, that, granting her a prima facie case, 
it had rebutted it so conclusively that the court should have declared, 
as a matter of law, that plaintiff could not recover on the whole 
case. 

To maintain her right to recover on the policy or certificate, plain- 
tiff offered and read in evidence the policy itself, and the application 
of deceased therefor, without objection. It will be observed that 
the policy, duly executed by the president and secretary of the 
company, acknowledges the receipt of $34.20 from Benjamin F. 
Dobyns. This was supplemented by proofs of death as required by 
the policy, and thereupon plaintiff rested. To rebut the clear prima 
facie case thus made, defendant offered and read, over the objection 
of plaintiff, two letters of Mr. Dobyns, in these words:— 

Mexico, Mo., August 2, 1894. C. M. Goodnow, Esq., for Bay State Benefi- 
ciary Association, Westfield, Mass.—Dear Sir: I keep the other list, as there 
is none to collect from, and wait to hear from you in regard to my payment. 
I was somewhat angry for what Mr. Guerard told me, that the payment 
would not be raised, and the same annual payment would be all that I had to 
pay. I wish to pay my assessment, and, as soon as I hear from you, will 
send check for the amount, and hope it will be satisfactory to the company. 

Yours truly, B. F. Dobyns. 

To the introduction of which letter, plaintiff objected. Defend- 
ant next offered a letter dated May 21, 1894, which is admitted to 
be in the signature of the deceased, and is as follows:— 

C. M. Goodnow, Esq., for Bay State Beneficiary Association, Westfield, 
Mass.—Dear Sir: No. 32,109 received. I write to you to find out just ex- 
actly how much I have to pay per year, as I see that you state $3 $1,000 an- 
nually, and not exceeding #5 of one per cent bimonthly of the amount in- 
sured for expenses. Please state to me how much it will eost me per year, 
and whether the assessment will ever be raised higher than the amount is 
now, $34.20. It was my understanding that the price, $34.20, would never be 
higher, and no other expense to me. I do not understand, is the reason why 
I write for information. Let me hear from you. Yours truly, 8B. F. Dobyns. 

To the introduction of these letters, plaintiff at the time objected, 
because it was not competent for defendant to deny the validity of 
the contract of insurance by proving that the premiums had not 
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been paid, after having issued the policy, acknowledging its receipt. 
Defendant then offered the disposition of B. E. Guerard, the agent 
of defendant at the time plaintiffs husband surrendered his first 
certificate or policy in the company and agreed to take the policy in 
suit, to prove that Mr. Dobyns did not pay him the advance pay- 
ment of $34.20 on his policy. He testified that he did not, but on 
cross-examination he admitted that, at the same time he procured 
Mr. Dobyns to make this change, he also induced three other gentle- 
men living in Mexico to exchange their old certificates for this 
form, and they each paid him the advance premium. He also 
stated that he had written Mr. Bickley, counsel for plaintiff, that he 
did not remember whether anything was paid by Mr. Dobyns at the 
time of its issue. Exhibit E, attached to Guerard’s deposition, was 
also read in evidence to show that Goodnow, the treasurer, on May 1, 
1894, notified Mr. Dobyns that his semi-annual assessment was due, 
and must be paid prior to June Ist, or his policy would lapse. 
Plaintiff objected to the deposition and exhibit, because Dobyns was 
dead, and his policy could not now be destroyed by proving that 
Guerard did not receive the premium. Here defendant rested. 
Plaintiff then introduced quite a lengthy correspondence between 
Mr. Bickley, attorney for Mrs. Dobyns, and the secretary and treas- 
urer of the company. On August 24, 1894, Goodnow, the treasurer, 
notified Mr. Bickley that Mr. Dobyns “ had allowed his policy, No. 
31,109, to lapse, by the nonpayment of a call due June 1, 1894.” 
On August 31, Goodnow wrote Mr. Bickley, in answer to an inquiry 
of August 28th, that “Mr. Dobyns’ June call, by the nonpayment 
of which his policy lapsed, was $11.40.” There was also evidence 
that an error had been committed in regard to calls on Mr. Wilkins 
and others, but the evidence was immateriul, and does not effect the 
merits of the case. 

At the conclusion of the case the defendant asked the following 
instructions, which the court refused, and defendant excepted: “ (1) 
The court declares that, upon the evidence submitted in this cause, 
the plaintiff is not entitled to recover. (2) If the court, sitting as a 
jury, finds that the assured, B. F. Dobyns, failed to pay the amount 
due as bimonthly assessment, under the certificate sued upon, 
within thirty days after the same became due, then said certificate 
lapsed and became void, and no recovery can be had thereon. (3) 
If the court, sitting as a jury, believes, as alleged in the petition, 
that the sum of thirty-four dollars and twenty cents ($34.20), which 
amount was the estimated sum of the first semi-annual payment re- 
quired to be made on said policy of $3,000 to keep and maintain 
the same in full force for a period of three bimonthly terms, as 
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stipulated and provided by the regulations, rules, and conditions 
thereof, was required to be paid ‘in advance,’ as alleged in said 
petition, and was not so paid as alleged, then the plaintiff cannot 
recover. (4) If the court believes from the evidence that, under the 
terms of contract entered into between the defendant company and 
said B. F. Dobyns, a semi-annual premium of $34.20, being the 
amount of three bimonthly payments of $11.40, became due on 
May 1, 1894; that a notice dated May 1, 1894 (being Exhibit E, an- 
nexed by the plaintiff to the deposition of B. E. Guerard), was re- 
ceived by said B. F. Dobyns from defendant, calling for such pay- 
ment within thirty days after said date, to maintain said policy in 
force; and that said amount was not paid within said thirty days, 
or at any time,—then the plaintiff cannot recover. (5) The court 
declares the law to be that there is no evidence of any waiver of 
payments going from the deceased, B. F. Dobyns, to the defendant; 
and, if the court shall find that at the time of the death of said B. F. 
Dobyns there were any payments or any payment due and unpaid 
under said benefit certificate, then the plaintiff is not entitled to re- 
cover, and the verdict must be for the defendant. (6) The court de- 
clares the law to be that under the benefit certificate read in evi- 
dence by plaintiff, and under the pleadings, there can be no such 
thing as waiver of payments, or any payment, by the defendant or 
any of its officers; and if the court, sitting as a jury, finds that any 
payment was past due and unpaid at the time of the death of B. F. 
Dobyns, then the verdict should be for the defendant.” 

The defendant’s demurrer to plaintiffs case in chief was properly 
overruled. The policy, and the acknowledgment therein of the 
semi-annual premium of $34.20 by the company, and the proof of 
loss as required, made a prima facie case. But the contention of 
defendant is that Mr. Dobyns never paid the advance premium, and 
hence the policy lapsed, or never hecame a binding obligation on 
the company. The instructions were asked with a view to this fail- 
ure to pay the advance premium. As this case was tried to the 
court without a jury, and the court found for the plaintiff, the plain- 
tiff has not appealed; but it is entirely proper to note, in consider- 
ing defendant’s appeal, that plaintiff objected all along to the proof 
tending to prove that the advance premium was not paid. If that 
evidence was not competent, then defendant has no ground of com- 
plaint. So that the all-controlling question in this case is, can the 
defendant defeat plaintiff's recovery by proving that, as a matter of 
fact, Mr. Dobyns never paid the semi-annual assessment or pre- 
mium, notwithstanding the formal acknowledgment of payment 
thereof in the policy or certificate? Upon authority, the analogies 
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of the law, and reasons of sound public policy, we think not. Keep- 
ing in view the character of the insurance, we think the courts have 
settled the effect of the receipt in the body of this policy, and, so far 
as they have spoken, have conclusively estopped the defendant from 
averring or proving the nonpayment of the premium for the purpose 
of denying the existence of the contract of insurance. If this con- 
tract ever existed, it was good for six months, from April 7, 1894, 
and hence was operative when Mr. Dobyns died on August 10, 1894. 
In Basch vs. Insurance Co. (35 N. J. Law, 429), a stipulation in the 
policy provided, 


This company shall not be liable by virtue of this policy, or any renewal 
thereof, until the premium therefor be actually paid this company. 

The nonpayment of the premium was not denied. Chief Justice 
Beasley, for the court, said: ‘It is very clear that this action must 
fail altogether, if the fact that the premium for the insurance was 
not paid before the loss is competent evidence in the case. The 
only question, then, is whether the company can be permitted to 
show, under the circumstances of the case, the failure of the plain- 
tiff to pay the premium anterior to the fire, in compliance with the 
condition of the policy. * * * This policy of insurance, ex- 
ecuted by the president and secretary of the company, contains a 
formal acknowledgment of the payment of the premium in question; 
and, in my opinion, this should prevent the defendant from averring 
or showing nonpayment for the purpose of denying that the con- 
tract ever had any legal existence. What does this receipt, in its 
connection with the delivery of the instrument, import, if it does 
not mean that the payment of the premium is conclusively admitted, 
to the extent that such payment is necessary to give vitality to the 
contract? Unless this be its meaning, it serves no legal office, for 
it does not mean that the money has been actually received. It is 
true that there is an express declaration that the policy is to have 
no effect until the premium shall have been paid, but in this same 
instrument is an equally express statement that the act on which 
the contract is to become efficacious has been done. * * * The 
usual legal rule is that a receipt is only prima facie evidence of pay- 
ment, and may be explained; but this rule does not apply when the 
question involved is not only as to the fact of payment, but as to 
the existence of rights springing out of the.contract. With a view 
of defeating such rights, the party giving the receipt cannot con- 
tradict it.” Chancellor Kent, in his commentaries, says that “the 
receipt of the premium in the policy is conclusive evidence of pay- 
ment, and binds the insurer, unless there be fraud on the part of the 
insured:” 3 Kent, Comm., p. 260. The Supreme Court of Illinois, 
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in Insurance Co. vs. Wolf (37 IL, 354); Insurance Co. vs. Fennell (49 
Til., 180), and Insurance Co. vs. Anderson (77 IIl., 384), holds that in- 
surance companies, on the ground of public policy, will be estopped 
from proving, for the purpose of avoiding the contract, that the 
premium acknowledged in the policy to have been paid was not in 
fact paid. To the same effect, see Fellowes vs. Insurance Co., 2 
Disn., 128; New York Cent. Ins. Co. vs. National Protection Ins. Co., 
20 Barb., 475; Dalzell vs. Mair, 1 Camp., 532; Foy vs. Bell, 3 Taunt., 
493; 1 Phil., Ins., §§ 514, 515; 1 Marsh., Ins., 335. These decisions 
are in harmony with the rulings of this court, and the great current 
authority in the United States, that while, for some purposes parol 
evidence is admissible to show the real consideration in a deed, it 
is not permitted by parol “to so vary or control the operative words 
of the deed as to defeat the conveyance:” McConnell vs. Brayner, 
63 Mo., 461; Hollocher vs. Hollocher, 62 Mo., 267. In the reporter’s 
note to Dalzell vs. Mair (1 Camp., 532), it is said that the custom of 
inserting the acknowledgment of the receipt of the premium in the 
policy grew out of a purpose to preclude the necessity of proving it 
when a loss happens,.and to prevent the insurance companies from 
objecting to the want of consideration for their promise, in case the 
broker has not paid them. The receipt, of course, is no bar to an 
action for the premium, but is simply conclusive as to a considera- 
tion for the policy. This doctrine is clearly distinguishable from 
that class of cases in which the insured gives his note for the pre- 
mium, and agrees that, if his note is not paid at maturity, the pol- 
icy shall become void. In such a case the policy is operative until 
the happening of the condition subsequent: Pitt vs. Insurance Co., 
100 Mass., 500; Baker vs. Insurance Co., 43 N. Y., 283. The evi- 
dence in those cases was not admitted to show that the contract 
was originally void for want of consideration, but to show in what 
the consideration consisted, and that the policy had become void for 
condition broken. Neither does it collide with the doctrine of for- 
feiture upon failure to pay assessments in fraternal society insur- 
ance, as in Reichenbach vs. Ellerbe (115 Mo., 588), nor to strictly 
assessment plan insurance. In this contract the amount of insur- 
ance to be paid in case of loss is a fixed sum, and the premium 
($34.20 semi-annually) is a fixed premium; and, while it has an as- 
sessment feature, we do not think the principles of assessment in- 
surance can be applied to the point now in issue. But there is 
another view to be taken of the condition in this policy which pro- 
vides that, if any payment provided for is not received within thirty 
days from the date of the assessment, then such failure to pay shall 
be deemed conclusive evidence that the insured has terminated his 
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connection with the company, and the policy shall lapse and become 
void; and it is this: This clause, on its face, refers to the nonpay- 
ment of an assessment in the future, after the policy had once be- 
come a binding contract, and not to the payment of the fixed pre- 
mium of $34.20 to be paid in advance. As said in Hanford vs. 
Association (122 Mo., 50, 26, 680), calling these fixed premiums 
“ assessments ” does not make them so. In this respect, at least, this 
policy is to be governed by the principle applied to ordinary life in- 
surance policies. This condition was inserted by the company for its 
own benefit, and will be construed strongly against it. A simi- 
lar case arose in Massachusetts: McAllister vs. Insurance Co., 101 
Mass., 558. In that case a policy was issued to the insured, ac- 
knowledging receipt of the premium. Asa matter of fact, only one- 
third of it was paid in cash, and two notes given for the balance. 
The policy provided, “In case any premium due upon this policy 
shall not be paid at the day when payable, the policy shall there- 
upon become forfeited and void,” and “this policy shall not take 
effect until the premium is paid.” The policyholder failed to pay 
the two notes given for part of the premium. The company re- 
tained his notes, and he retained his policy. The court held that 
the company might take notes for the premium; that the policy took 
effect, and the only question was whether it was terminated by fail- 
ure to pay the notes. Upon that question the court said: “The 
defendants rely upon that provision of the policy which declares 
that ‘in case any premiums due upon the policy shall not be paid 
at the day when payable, the policy shall thereupon become for- 
feited and void,’ except for a certain period, which had expired 
before the death of the assured in this case. But the court is of the 
opinion that this clause, which is inserted for the benefit of the in- 
surers, and to be construed most strongly against them, and which 
merely provides that the policy ‘shall become forfeited’ in case a 
premium ‘shall not be paid at the day when payable,’ can only 
apply to a policy which has once taken effect, and to nonpayment 
of a premium payable after that time, and cannot be held to refer 
to that premium which the policy contemplates and requires to be 
paid before the contract of insurance has any binding force.” As 
this policy or certificate provides on its face for a change of rate and 
future assessments, we think that the provision refers to an assess- 
ment to be levied after the first semi-annual premium, which was 
fixed by their contract, and had no reference to the nonpayment of 
the first premium, without the payment of which, or its waiver, 
plaintiff's husband would not have been entitled to the certificate or 
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policy; and the nonpayment of the first premium is not made a 
ground of forfeiture. 

Having reached the conclusion that the plaintiff established a 
prima facie case, and that all the evidence offered by defendant 
tended only to prove that there never was a binding contract, and 
holding, as we do, that evidence incompetent for that purpose, it is 
obvious that no error was committed in refusing defendant’s in- 
struction. But we think, on the merits, there was no proof that 
Mr. Dobyns did not pay his first semi-annual premium. His two 
letters fall far short of such proof. To us it seems that Mr. Dobyns, 
conscious that he had paid his semi-annual premium, was aston- 
ished to receive notice that “ assessment” of $34.20 had been im- 
posed on him under the provisions of the fifth clause of the policy. 
He says, “It was my understanding that the price, $34.20, would 
never be higher, and no other expense tome.” The confused state- 
ments of the treasurer of the company that this policy had lapsed 
because of Mr. Dobyns’ failure to pay a call “due June Ist,” and 
that this call “was for $11.40,” when, as a matter of fact, there 
never was such a call, certainly justified the trior of the facts in dis- 
regarding his statement, as utterly unsatisfactory. We cannot 
agree with defendant’s counsel that it made out an absolute defense, 
even if such a defense was admissible. On the contrary, we think 
the preponderance was in favor of the plaintiff, even on the issue . 
of payment or no payment. In actions at law, where there is con- 
flicting evidence, and a jury is waived, the trial court should give 
and refuse declarations of law in order to enable the appellate 
courts to see on what theory it proceeded. and to understand its- 
finding of the facts (Suddarth vs. Robertson, 118 Mo., 286), or 
make its finding under section 2135, Rev. St., 1889. This the cir- 
cuit court did not do in this case, but, inasmuch as we have reached 
the conclusion that the evidence on the issue tendered by defendant 
as to the nonpayment of the first semi-annual premium was not 
competent for that purpose, no error was committed in refusing de- 
fendant’s instructions; and, as there was sufficient evidence to jus- 
tify the finding for plaintiff, the judgment is affirmed. 
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Statements contained in an application for the issue of a policy of insurance 
will not be construed as warranties unless the provisions of the applica- 
tion and policy, taken together, leave no room for any other construction. 


Whether an accident or a disease caused the death of a party, whose life was 
insured against death by accident, should be submitted to and deter- 
mined by a jury, unless, with reference to that proposition, the proofs are 
so convincing that by them all reasonable men, in the fair exercise of 
their judgment, would be brought to adopt the same conclusion, 


Where an accident insurance association introduced evidence of the state- 
ments of one of its members with referenee to an accident which had 
happened to him some hours before the time of making such statements, 
it cannot complain because the same statements, made to other witnesses, 
were proved by the adverse party. 


In an action for the recovery of the sum of $3,000 insurance on a certificate 
issued by a fraternal benefit association to one of its members, it cannot 
be permitted to urge that the said certificate limits the amount payable 
to the proceeds of an assessment of $2 on each member, and that there is, 
therefore. a question whether thereby $3,000 could be realized, in view of 
the fact that the statute to which such association owes its existence for- 
bids it to issue a certificate of over $1,000 if it is not a membership of 
2,000 in number. 


The supreme court cannot assume that the rejection of written evidence was 
prejudicially erroneous when there is in the record before it no showing 
as to the nature of the evidence rejected. 


A. R. Taxsor, for Plaintiff in Error. 
J. H. Broapy and A. N. Sutiivan, for Defendant in Error. 


Ryan, C. 

This action was brought in the District Court of Lancaster County, 
by Celia V. Shryock, to recover the amount of insurance existing in 
her favor by the terms of a certificate of membership, issued to her 
husband, whereby his life was insured against death by accident 
within ninety days. There was a verdict and judgment as prayed, 
and for the reversal of this judgment the association prosecutes 
these proceedings in error. 

In the petition it was alleged that May 6, 1892, in consideration 
of $3 as a membership fee, paid by William B. Shryock for plaintiff, 
and of such future payments as might be required under defend- 
ant’s articles of incorporation, the defendant had made and deliv- 
ered to said William B. Shryock its policy and certificate of insur- 
ance on the life of said William B. Shryock, in the sum of $3,000, 


* Decision rendered, March 17, 1898. syllabus by the Court. 
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and that plaintiff was the wife of William B. Shryock, and was the 
beneficiary in said policy. It was further averred that on or about 
July 2, 1892, while said policy was in full force, said William B. 
Shryock received a personal injury in the city of Omaha, from 
which injury, shortly thereafter, the death of said William B. 
Shryock resulted. It was further alleged that due proof of the 
death of William B. Shryock had been made, but that defendant 
nevertheless had refused to pay or make an assessment for the pay- 
ment of the amount due plaintiff, or any part thereof. There was 
a prayer for judgment in the sum of $3,000, with interest, which 
principal and interest equaled the sum for which the verdict was 
returned. The material portions of the answer were averments 
that William B. Shryock died of a disease not the result of any in- 
jury alleged to have been by him received; that there had been no 
compliance with the requirements of the policy as to proofs of in- 
jury; and that there had been no request for an assessment upon 
the members of defendant in good standing, under its rules, for the 
payment of the claim of plaintiff. It was further alleged that the 
defendant had never made an assessment upon its members for the 
payment of the claim set out in plaintiff's petition, and that de- 
fendant neither had nor would have in its possession any means 
wherewith to pay the same until such assessment should be levied 
and collected. There was in the answer the following language: 
“ Further answering, the defendant alleges the fact to be that at 
the time of making the application for membership to the defend- 
ant, plaintiff's intestate, William B. Shryock, represented and war- 
ranted to the defendant, as a condition precedent, and as a basis 
upon which tbe policy sued on herein was issued, that he never 
had, nor was subject to, fits, disorders of the brain, or never had or 
was subject to any bodily or mental infirmity; that, relying upon 
said statements, representations, and warranty that said William B. 
Shryock did not then, or never did, have any bodily or mental in- 
firmity, the defendant issued and delivered to him the certificate or 
policy of insurance sued on herein; but the defendant avers that, 
at the time of making said application and tendering to the defend- 
ant said statements and representations and warranties as afore- 
said, said William B. Shryock did then have bodily and mental in- 
firmities which would tend to shorten \life, and which, in fact, did 
produce the death complained of in plaintiff's petition, and that by 
reason thereof there was a breach of said warranties and conditions 
precedent which made void the policy issued and sued upon herein, 
and although said William B. Shryock at that time represented and 
warranted to the defendant that he did not have any bodily or 
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mental infirmity, yet the defendant charges the fact to be that at 
that time said William B. Shryock did have fatty degeneration of 
the heart, or heart disease, which would tend to shorten life, and 
from which weakness and defect of the heart he, the said William 
B. Shryock, died.” There was a reply in denial of each affirmative 
matter pleaded in the answer. On the trial there was submitted to 
the jury certain special interrogatories, which, with the answer to 
each, were as follows: “(1) Did William B. Shryock, on or about 
the 2d day of July, 1892, meet with an accident in the city of Omaha, 
Nebraska, whereby he received external and violent bodily injury ? 
Answer. Yes. (2) Did William B. Shryock, prior to and at the 
time of his death, have fatty degeneration of the heart? Answer. 
Yes. (3) If vou answer that William B. Shryock received an acci- 
dental, external, and violent bodily injury, did that injury alone 
cause his death? Answer. Yes. (4) If you answer that William B. 
Shryock, prior to and at the time of his death, had fatty degenera- 
tion of the heart, did that disease alone cause his death? Answer. 
No. (5) What was the cause of the death of William B. Shryock ? 
Answer. By violent bodily injury, he at the time having fatty degen- 
eration of the heart.” 

There was some conflict in the evidence, but, as the jury accepted 
as true that which tended to sustain the theory of plaintiff, it is un- 
necessary to consider any other in determining whether or not 
there was sufficient to sustain the special findings above quoted. 
James M. Robinson was a witness for the defendant in the district 
court, and testified that on July 1 or 2, 1892, he met William B. 
Shryock about half past five in the afternoon, and, by appointment, 
still later in the evening. The testimony of this witness in part was 
as follows: ‘“Q. Now, did he say anything to you up to that time 
about slipping and hurting his leg? A. Yes, sir; he told me sev- 
eral times that his foot had slipped, and he had hurt his knee. Q. 
He told you several times during the two hours you were with him ? 
A. Yes, sir. Q. What did you say he said about that? A. He said 
his foot had slipped, and that he had wrenched his knee, and that it 
was hurting him. Q. What knee was that? A. I think it was the 
left knee. I am not sure, but it was the same knee he had hurt 
before. Q. The same knee that was broken before? A. Yes, sir. 
Q. What did he say at that time about having recently removed 
the splints or bandages that the doctor had on the knee? A. He 
said he had been wearing a bandage, or a brace, or something, and 
that he had taken it off lately, or something to that effect. I don’t 
know how recently he had taken it off.” William Darst, a witness 
for the plaintiff, testified that he saw William B. Shryock at the 
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store of witness in Omaha about 8 o’clock in the evening of July 1, 
1892; that Shryock looked to witness like a man about to faint, was 
pale and trembling, and complained that he had hurt himself; that 
in coming up from the depot he had slipped and partially fallen; 
and that it pained him terribly right over his right hip. He kept 
his hand rubbing his side, and acted as if he was sick in his 
stomach. He was spitting as if he was sick in his stomach. 
He remained over two hours from the time he came in. Usually 
witness closed up at 9 o’clock at night, but his reasun for not 
closing at that time July 1, 1892, was given thus in his own 
language: “The condition he came in my store, and seeing that he 
was in pain, I stayed around an hour later than usual, thinking he 
would get better; and, in fact, he did get better. I wanted him to 
rest.” This witness accompanied Mr. Shryock to the Murray Hotel. 
William Anderson, clerk at that hotel, testified that William B. 
Shryock came to the hotel about 10 o’clock of the night of July 1, 
1892, and witness, upon shaking hands with him, noticed that 
Shryock’s hand was very cold. Upon being asked about his health, 
Shryock said he was not feeling well, and asked if witness could 
spare a boy to go out and getsome capsules. These were procured, 
as was also some whiskey, and he went to his room. Frank Wig- 
ginton, the boy who procured the capsules, testified that they were 
quinine capsules, and that he showed Mr. Shryock to his room. In 
the afternoon of July 2, 1892, Mr. Shryock was found dead in his 
bed in the room to which he had been conducted by Wigginton. A 
post mortem examination was held, and the result of their investi- 
gations, as detailed by the doctors who conducted the same, was to 
the following effect: Dr. Rebert said he found a contusion or abra- 
sion over the right hip of Mr. Shryock; that his heart was large and 
dilated, filled with dark fluid,—blood. The contusion was of recent 
occurrence. There was nothing in the condition of the remains that 
would indicate that he would not have lived an indefinite time. 
The cause of his death was heart failure, induced by a shock and 
injury. The contusion indicated a fall, which might have caused 
the death of Mr. Shryock. The contusion was somewhat larger 
than the palm of a large hand. In relation to the opinion that Mr. 
Shryock might have lived an indefinite time, Dr. Rebert testified: 
“T mean by that, if no accident had occurred, no stage of sickness 
intervened, and in his ordinary, regular life, that in all probability 
his heart would have been capable of carrying on its functions for 
an indefinite length of time.” Dr. Rebert further testified that 
while a fall, such as was indicated by the contusion to have taken 
place, would bring on heart failure, death might follow before 
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thirty-six hours. Dr. Lee testified that he took part.in the post 
mortem examination described by Dr. Rebert, and that there was 
found the abrasion or contusion described by Dr. Rebert. Dr. Lee 
also testified that they found an abrasion of the skin on the knee of 
Mr. Shryock, and that both the abrasion on the hip and that on the 
knee were of recent occurrence. He said that the death of Mr. 
Shryock was due to his getting injured, and not having sufficient 
vital capacity to recover from it; that, in the condition in which 
Mr. Shryock’s heart was, it was possible for him to die the minute 
he sustained the injury, or he might have had sufficient vitality to 
live a few hours afterwards. On cross-examination Dr. Lee testi- 
fied that the condition of Mr. Shryock was such that any shock or 
any blow would produce a shock which would so effect his heart 
that it would not have inherent strength enough to respond; con- 
sequently, a fainting would follow which he could not, and in this 
case did not, recover from. It seems to us that the special findings 
were in all respects supported by the testimony just quoted. There 
was no attempt to show that Mr. Shryock might not have been 
ignorant of any abnormal condition of that vital organ. There was, 
therefore, no fraudulent or willfully false representation as to the 
existence of such conditions as would have led to the rejection of 
the application for insurance, had their existence been known to 
the company. 

In the membership certificate it was recited that it was issued in 
consideration of the warranties in the application, as well as in con- 
sideration of the payment of the premium. In his application Mr. 
Shryock said: “I never had, nor am I subject to, fits, disorders of 
the brain, or any bodily infirmity.” With reference to payment in 
case of death, the provision of the policy was as follows:— 

And the said association agree to pay to Celia V. Shryock, wife, if living, 
* * * the sum of $3,000, ifthe death of the certificate holder shall result 
from such injuries alone within ninety days from the date of said accident. 

Upon these provisions the insurance company founds two argu- 
ments. One is that the representation as to the physical condition 
of Shryock was a warranty, broken when made, because of the ex- 
istence of fatty degeneration of his heart. The other is that the 
death of the insured was not attributable solely to the accident 
which caused the one or more abrasions observed by the physicians. 
In respect to the alleged warranty the following language, quoted 
from the syllabus in Kettenbach vs. Association (49 Neb., 842), 
is applicable: ‘Statements contained in an application for a policy 
of insurance will not be construed as warranties unless the provi- 
sions of the application and policy, taken together, leave no room for 
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any other construction. In construing a contract, for the purpose 
of determining whether the statements made therein were intended 
by the parties thereto to be warranties or representations, the court 
will take into consideration the situation of the parties, the subject- 
matter of the contract, and the language employed, and will con- 
sider a statement made to be a warranty only when it clearly ap- 
pears that such was the intention of the contracting parties, and 
that the mind of each party consciously intended and consented 
that such should be the interpretation of his statements.” In line 
with these propositions it was held in the case just cited that, for 
representations to constitute a defense to an action on the policy, it 
is incumbent on the insurance company to prove the warranties were 
made as written in the application, that they were false in some par- 
ticular material to the insurance risk, that they were made inten- 
tionally by the insured, that the insurance company relied and 
acted upon such statements; and these are questions of fact, and 
not questions of law. By its general verdict the jury settled this 
claim of warranty adversely to the contention of the insurance com- 
pany, and its solution must control: Insurance Co. vs. Melick, 12 
C. C. A., 544. 

In support of its argument that the accident was not the proxi- 
mate cause of the death of Mr. Shryock, there has been cited Asso- 
ciation vs. Shryock, 20 C. C. A., 3. The action in the case just re- 
ferred to was on a policy in another company than plaintiff in error, 
but in all other respects there were involved the same circumstances 
as are presented by this case. In view of the extended considera- 
tion of cases rendered necessary by the holding of the Circuit Court 
of Appeals of the Eighth Circuit of the United States, as formulated 
by Sanborn, J., in the case last referred to, we have purposely 
hitherto refrained from citations of authorities. Of this, the most 
important question involved in the case under consideration, we 
believe the cases hereinafter referred to in the discussion of the 
opinion delivered by Sanborn, J., will be found to furnish a very 
satisfactory solution. From this opinion we quote the following 
language: ‘The certificate of membership in this accident asso- 
ciation, on which this accident is based, contained the covenant 
of this corporation to pay to the defendant in error the indemnity 
it promised in case the death of William B. Shryock resulted within 
ninety days from the date of any accident, solely because of bodily 
injuries effected by external, violent, and accidental means, and in- 
dependently of all other causes; and it also contained an express 
agreement that the insurance promised thereby should not cover 
any death which resulted wholly or in part, directly or indirectly, from 
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disease or bodily infirmity. The defendant in error alleged that 
Shryock’s death was caused by an injury to him which resulted from 
an accidental fall on the street. The association denied this allega- 
tion, and alleged that, if he was injured by such a fall, his death 
was not caused by that alone, but resulted wholly or in part from 
some disease of his heart. The burden of proof was upon the de- 
fendant in error to establish the facts that William B. Shryock 
sustained an accident, and that that accident was the sole cause of 
his death, independently of all other causes. If Shryock suffered 
such an accident, and his death was caused by that alone, the asso- 
ciation agreed by this certificate to pay the promised indemnity. 
But if he was affected with a disease or bodily infirmity which 
caused his death, the association was not liable under this certifi- 
cate, whether he also suffered an accident or not. If he sustained 
an accident, but at the time it occurred he was suffering from a pre- 
existing disease or bodily infirmity, and if the accident would not 
have caused his death if he had not been effected with the disease 
or infirmity, but he died because the accident aggravated the ef- 
fects of the disease, or the disease aggravated the effects of the 
accident, the express contract was that the association should not 
be liable for the amount of this insurance. The death in such a 
case would not be the result of the accident alone, but it would be 
caused partly by the disease and partly by the accident, and the con- 
tract exempted the association from liability therefor. These proposi- 
tions have been so lately discussed and affirmed by this court that we 
content ourselves with their statement: Insurance Co. vs. Melick, 27 
U.S. App., 547,12C. C. A., 544, 547; Association vs. Barry, 131 U.S., 100, 
111,112; Freeman vs. Association, 156 Mass., 351, 353; Anderson vs. In- 
surance Co., 27 Scot. L. R., 20, 23; Smith vs. Insurance Co., L. R., 5 
Exch., 302, 305; Insurance Co. vs. Thomas, 12 Ky. Law Rep., 715; 
Marble vs. City of Worcester, 4 Gray, 395, 397; Association vs. 
Grauman, 107 Ind., 288, 290. In the opinion from which the above- 
quoted language was taken it was said that “the sufficiency of the 
evidence in this case to warrant the verdict is not before us for 
consideration, because the record before us discloses the fact that 
only a portion of the evidence presented to the court below is con- 
tained in the bill of exceptions.” While this language was used, 
there was, nevertheless, in the opinion, such a statement of the facts 
as showed that, for some purposes, the bill of exceptions was in fact 
used. 

We shall now review the authorities cited in the opinion to sus- 
tain the propositions that the insurer was not liable if, at the time 
of the accident, the insured was suffering from a pre-existing dis- 
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ease, and death would not have resulted from the accident in the 
absence of such disease, but the insured died because the accident 
aggravated the effects of the disease, or the disease the effects of 
the accident. The opinion in Insurance Co. vs. Melick, supra, was 
written by Sanborn, J., and in it were recited the following con- 
ditions of the policy sued on, to wit:— 


This insurance does not cover disappearance nor suicide, sane or insane, 
* * * nor accident, nor death, * * * resulting wholly or partly 
* * * from * * * disease or bodily infirmity, hernia, fits, vertigo, 
sleep-walking, * * * intentional injuries (inflicted by the insured or any 
other person). 

The action of Melick, the administrator, was brought on the policy, 
and in the petition it was alleged that the death of the intestate, 
Dr. Robbins, was caused by an accidental gunshot wound in the 
foot. The answer denied this allegation, and alleged that death was 
caused by the intentional and self-inflicted infury of Dr. Robbins in 
cutting his own throat with a scalpel. We quote from the opinion 
this language: “ There was evidence that the doctor accidentally 
sent a bullet through the fleshy portion of his foot, June 1, 1890; 
that the wound thus caused became very painful, confined him to 
his bed, caused a fever, and gradually reduced his strength, until 
he died, June 18, 1890; that this gunshot wound was just such an 
injury as would naturally produce tetanus or lock-jaw; that the 
doctor and his physicians feared that disease from the first, and that 
they used chloral and chloroform to relieve the pain and ward off 
this disease; that in the early morning of June 18, 1890, while the 
deceased was alone in his room, he was seized with tetanus; that 
this disease causes the most excruciating pains that human beings 
ever suffer; that it is fatal in a vast majority of cases; that it pro- 
duces spasms or convulsions, and sometimes causes death by a spasm 
of the larynx, which prevents the passage of air through the trachea 
to or from the lungs; that the doctor was found dead in his bed 
June 18, 1890, with a scalpel in his right hand, and his trachea and ° 
both his jugular veins cut; that the tetanus was sufficient to pro- 
duce death, and the throat-cutting was sufficient to produce it.” In 
this connection there was a reference to the evidence tending to 
establish each theory as to the proximate cause of death, after which 
there was this language: “ Under this state of the evidence, it is 
assigned as error that the court below refused to instruct the jury 
to return a verdict for the insurance company; and it is contended 
that the question whether the shot wound which caused the tetanus, 
or the throat-cutting, was the proximate cause of the death was a 
question of law for the court. In Railway Co. vs. Kellogg (94 U.S., 
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469, 475, 476), Mr. Justice Strong, who delivered the opinion of the 
court, said: ‘The true rule is that what is the proximate cause of 
an injury is, ordinarily, a question for the jury. It is not a question 
of science or legal knowledge. * * * In the nature of things 
there is in every transaction a succession of events, more or less de- 
pendent upon those preceding; and it is the province of a jury to 
look at this succession of events or facts, and ascertain whether they 
are naturally, or probably, connected with each other by a continuous 
sequence, or are dissevered by new and independent agencies, and 
this must be determined in view of the circumstances existing at 
the time.’ This opinion of the supreme court is a complete answer 
to the contention of the plaintiff in error here: Railway Co. vs. 
Callaghan, 6 C. C. A., 205, 208, 56 Fed., 988. It is urged that this 
question was for the court, and that the court was bound to declare 
that the cutting was the proximate efficient cause of the death in 
this case, because the“evidence was uncontradicted that the cutting 
was later in time than the shot wound, and was sufficient to cause 
the death. This position might be maintained if the cutting was 
not itself produced by the shot wound, and if the evidence was un- 
contradicted that the death would not have occurred as soon from 
the tetanus in the absence of the cutting. But the argument begs 
the primary question in the case,—whether the cutting was a cause of 
the death at all. If it neither caused nor hastened the death of the 
insured, then it was in no sense a cause of it, and, however new or 
sufficient it may have been to have caused it, it could not relieve the 
insurance company from a death whose sole cause was the accidental 
injury. This question was peculiarly one of fact. The insurance 
company had agreed to pay the promised indemnity for any death 
that resulted from the accidental shot wound alone. The question 
was, what did in fact cause the death,—the shot wound, the cutting, 
or both? Nor would this case be withdrawn from the effect of this 
rule if the evidence upon this question was undisputed, for the 
question is always for the jury where a given state of facts is such 
that reasonable men may fairly differ upon it. It is only when all 
reasonable men, fairly exercising their judgments, must draw the 
same conclusion from an admitted state of facts, that it becomes the 
duty of the court to withdraw a question of fact from the jury.” 
Later than the above language was used, Sanborn, J., speaking for 
the court in this case, said: “The objection that the findings of the 
jury [adverse to the theory of the insurance company] are contrary 
to the weight of the evidence cannot be considered by this court. 
In an action at law, this is a court for the correction of the errors of 
law of the court below only. There was, as we have already held, 
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sufficient evidence to warrant the submission of the question of the 
proximate cause to the jury in this case. The court below committed 
no error in weighing this evidence; that duty was performed by the 
jury and not by the court; and hence there is no ruling of the court 
in that regard for us to review; and it is not our province to review 
and correct the findings of the jury on questions of fact properly 
submitted to them: Railway Co. vs. Ellis, 4 C. C. A., 454, 456; City 
of Lincoln vs. Sun Vapor Street-Light Co., 8 C. C. A., 258, 257, 258.” 

The case cited next in Association vs. Shryock, supra, was Asso- 
ciation vs. Barry (131 U. S., 100, 9 Sup. Ct., 755), in which the asso- 
ciation sought the reversal of a judgment which had been rendered 
against it. On the trial in the lower court there had been embodied 
in an instruction the following language: “If, for example, the de- 
ceased sustained injury to an internal organ, and that necessarily 
produced inflammation, and that produced a disordered condition 
of the injured part, whereby other organs of the body could not 
perform their natural and usual functions, and in consequence the 
injured person died, the death could be properly attributed to the 
original injury. In other words, if these results followed the injury 
as its necessary consequence, and would not have taken place had 
it not been for the injury, then I think the injury could be said to 
be the proximate or sole cause of death; but if an independent dis- 
ease or disorder supervened upon the injury, if there was an injury, 
—I mean a disease or derangement of the parts not necessarily pro- 
duced by the injury,—or if the alleged injury merely brought into 
activity a then existing, but dormant, disorder or disease, and the 
death of the deceased resulted wholly or in part from such disease, 
then it could not be said that the injury was the sole or proximate 
cause of the death.” We have found no language other than that 
above quoted which tends to sustain the proposition in support of 
which it was cited. This was so very favorable to the plaintiff in 
error, however, that by that party it was not presented for consider- 
ation, and consequently was neither approved or disapproved in the 
appellate court. What was decided is fully stated in the syllabus, 
which was in this language: “A certificate or policy issued by a mut- 
ual accident association stated that it accepted B. as a member in 
division AA of the association; the principal sum represented by the 
payment of two dollars by each member in division AA, ‘ not exceed- 
ing $5,000, to be paid to the wife of B. in sixty days after proof of 
his death from sustaining bodily injuries effected through external, 
violent and accidental means.’ B. and two other persons jumped 
from a platform four or five feet high to the ground; they jumping 
safely, and he jumping last. He soon appeared ill, and vomited, and 
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could retain nothing on his stomach, and passed nothing but de- 
composed blood and mucus, and died nine days afterwards. In a 
suit by the widow to recover the $5,000, the complaint averred that 
the jar from the jump produced a stricture of the duodenum, from 
the effects of which death ensued. At the time of the death the 
association could have levied a two-dollar assessment on 4,803 mem- 
bers in division AA. Held: (1) It was not error in the court to re- 
fuse to direct the jury to find a special verdict as provided by the 
statute of the State. (2) The issue raised by the complaint as to the 
particular cause of death was fairly presented to the jury. (3) The 
jury were at liberty to find that the injury resulted from accident. 
(4) The policy did not contract to make an assessment, nor make 
the payment of any sum contingent on an assessment or on its col- 
lection; and the association took the risks of those who should not 
pay.” 

In Freeman vs. Association, supra, the insured, who died of peri- 
tonitis, localized in the region of the liver, and induced by a fall, 
had previously had peritonitis in the same part, and the previous 
disease had produced effects which rendered him liable to a recur- 
rence of it. In an action upon the policy by the widow of the in- 
sured, the judge charged the jury that, upon the question whether 
peritonitis, if that caused his death, was to be deemed a disease, and 
the proximate cause of death, within the meaning of the policy, de- 
pended the question whether or not, before and at the time of the 
fall, he was suffering with the disease. If he was, then, although 
the disease was aggravated and made fatal by the fall, be could not 
recover; but if, owing to existing lesions caused by the disease, he 
not having the disease at the time, peritonitis was started, the de- 
fendant was answerable, although, if there had been a normal state 
of things, the fall would not have occasioned such a result. On ap- 
peal these instructions were approved, but in our opinion they fail 
to sustain the radical proposition in support of which they were 
cited in Association vs. Shryock, supra. 

The case of Anderson vs. Insurance Co., supra, was one in which 
a suit had been brought upon a policy which provided that, to re- 
cover under it, an accident must be the direct cause of death, and 
that within three months, and that the company would not be liable 
for death arising from natural disease, although accelerated by acci- 
dent. Upon appeal it was held that it had not been proved that 
the accident had caused the death at all, and the court expressly re- 
served its opinion as to acceleration. 

In Smith vs. Insurance Co., supra, the suit was on a policy against 
certain accidents, in which there was an express provision that the 
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company did not insure against erysipelas, or any other disease, 
or secondary cause or causes arising within the system of the insured 
before or at the time of or following such accidental injury, whether 
causing such death directly or jointly with such accidental injury. 
The insured on Saturday accidentally cut his foot against the side 
of an earthenware pan. On the following Thursday erysipelas was 
caused by the wound, and but for the wound he would not have suf- 
fered from it. It was held by a majority of the court that the in- 
surer was protected by the condition, and was not liable. In the 
discussion of this case great stress was laid on the proposition that 
the policy expressly excused the company from liability on account 
of erysipelas which might supervene as the result of an accident. 

The following is the entire report of Insurance Co. vs. Thomas, 
supra: “In this action upon an accident insurance policy to recover 
for the death of the insured, the evidence showed that the insured 
fell on the 12th of June, bruising his side; that he was taken sick 
in a few days thereafter, and died on the 2d of July. The physicians 
testified that he died of typhoid fever, which did not result, and 
could not have resulted, from the fall. A nurse of long experience 
testified that the insured did not have typhoid fever. Held, That 
the evidence preponderates so decidedly in favor of the theory that 
the insured died of a disease not brought on by the accident that 
the court should have set aside a verdict in favor of plaintiff.” 

The syllabus in Marble vs. City of Worcester, supra, correctly re- 
flects all that was involved and decided in that case. It was as fol- 
lows: “If a horse drawing a vehicle, though driven with due care, 
becomes frightened and excited by reason of the striking of the 
vehicle against a defect in the highway, frees himself from the con- ~ 
trol of the driver, turns, and, at the distance of fifty rods from the 
defect, knocks down a person on foot in the highway, who is using 
reasopable care, the city or town bound to keep the highway in re- 
pair is not responsible for the injury so occasioned, though no other 
cause intervene between the defect and the injury. Thomas, J., 
dissenting.” 

In Association vs. Grauman, supra, the applicability of the case is 
indicated by the following paragraph of the syllabus: “ Where the 
risk is limited to a case of death proximately caused by physical in- 
juries of which there shall be some visible external sign, the com- 
plaint must make such a case; but the fact that the injury produced 
apoplexy does not render it any less the cause of death.” 

This completes a review of all the cases cited in support of the 
second paragraph of the syllabus in Association vs. Shryock, supra, 
and it has failed to convince us of the correctness of the principle in 
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said paragraph embodied. In our opinion, the question of what is the 
proximate cause of death, in an action like that now under consid- 
eration, is a question of fact, to be determined by the jury from a 
consideration of the evidence, and the determination of this question 
should not be withdrawn from the jury, unless, from an admitted 
state of facts, all reasonable men, fairly exercising their judgments, 
must draw the same conclusion. These propositions are sustained 
by the authorities cited in Insurance Co. vs. Melick, supra, as well 
as by the adjudication of this court: Suiter vs. Bank, 35 Neb., 372; 
Habig vs. Layne, 38 Neb., 743; Railroad Co. vs. Hildebrand, 42 Neb., 
33; Railroad Co. vs. Landauer, 36 Neb., 642. Whether the injury 
in this case was the proximate cause of the death of Shryock was 
purely a question of fact, for it involved the determination upon evi- 
dence of the relations between alleged causes and effects, and nothing 
more. It cannot be said that the evidence was so clearly in support 
of one theory that no reasonable man, fairly exercising his judg- 
ment, could have refused his assent thereto. As to the proximate 
cause of the death of Mr. Shryock, the special findings of the jury 
must be deemed conclusive, and in this condition we leave this 
branch of the case. 

There was some contention that the statements of Mr. Shryock, 
made a few hours afterwards, as to the cause of the injury to him, were 
not a part of the res geste, and therefore should not have been ad- 
mitted in evidence. We have already quoted from the testimony of 
Mr. Robinson, a witness for the defendant in the district court, and 
a reference to this quotation will show that this witness, in response 
to interrogatories propounded by the defendant, repeated these 
statements of Mr. Shryock; consequently, we cannot say that it was 
prejudicial error to permit the reiteration of these same statements 
by witnesses examined in behalf of plaintiff. It was insisted that 
there should have been a demand for an assessment under the 
terms of the policy before suit brought, and that only a court of 
equity could grant relief. In the policy there was a provision that 
the association did not agree to pay to any certificate holder or 
beneficiary a greater sum than would be realized by said association 
from one assessment of $2 each upon all assessable holders of certi- 
ficates, assessable at the date of the action. Itis provided in section 
110, c. 43, Comp. St., with reference to fraternal benefit associations, 
that any such association shall not be permitted to issue a certificate 
to exceed the sum of $1,000 until it shall have at least 2,000 mem- 
bers. The certificate in this case was for the sum of $3,000. The 
association, therefore, could only insist that it had less than 2,000 
members by showing affirmatively that it had been transacting busi- 
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ness in violation of the terms of the statute which authorized its ex- 
istence. This could not be tolerated. As $2 per capita on a mem- 
bership of 2,000 would realize more than the amount of the claim 
of Mrs. Shryock, there was no necessity for invoking the powers of 
a court of equity for an accounting and assessment. 

It is urged that the court erred in refusing to permit the intro- 
duction of the written testimony of Dr. Leonhart given on a former 
trial. As this proposed testimony was not embodied in the bill of 
exceptions, it cannot be assumed that its rejection operated to the 
prejudice of the association. 

It is not considered necessary to state at length the evidence in 
relation to an alleged oral instruction to the jury. After a pro- 
longed deliberation, the jury was brought into the court room, that 
it might be ascertained whether any assistance could properly be 
rendered towards bringing about an agreement upon a verdict; and 
the court, on finding this to be impossible, sent the jury back to its 
deliberation, requesting, however, that, if possible, the members 
should try to come to an agreement. No sufficient reason for con- 
cluding that this was prejudicial has been advanced, and we can con- 
ceive of none. 

The questions involved in these proceedings have been, in the 
main, eonsidered as general propositions, whether they arose upon 
the introduction of testimony or upon the giving or refusal to give 
instructions. We have considered all the assignments of error, and 
have found none to the prejudice of the plaintiff in error. 

The judgment of the district court is therefore affirmed. 


SUPREME COURT OF ARKANSAS. 


AMERICAN CENT. INS. CO. 
ve. 
WARE ET AL.* 


The policy stipulated that a set of books, showing a complete record of the 
business, should be kept, both cash and credit, and an inventory should 
be taken once a year. The insured did a cash business, making a proper 
record in books of the same, and occasional small balances were noted on 
tickets or entered in a memorandum book carried by a clerk, and treated 
as cash, and when paid were properly recorded. 


Held, That where the records sufficiently showed the facts regarding the busi- 
ness, the policy requirements were complied with. 


* Decision rendered, May 28, 1898. 
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Held, That it was not error to refuse to submit to a jury whether the memo- 
randum book of the clerk was the property of his employer in the absence 
of any evidence that it was not. 


Held, That minor discrepancies and mistakes due to inadvertence, and not in- 
tentional, in the proofs of loss, are not fraud or misrepresentations 
which will defeat the policy. 


Where the policy required all the books to be produced, the insured was en- 
titled to a reasonable time to produce them, and an accidental omission 
to produce all at the start will not defeat it, after the adjuster has refused 
to continue their examination on the ground of alleged discovery of fraud 


Statement of facts by Rippick, J. 

Action upon a policy of insurance against loss by fire upon a 
stock of goods. The policy was issued on the 8th day of April, 
1896, and the goods insured were destroyed by fire on the 7th day 
of May, 1896. The policy contained the following provisions:— 

Iron-Safe Clause. The assured under this policy agrees to keep a set of 
books, showing a complete record of business transacted, including all pur- 
chases and sales, both for cash and credit (cash sales need not be itemized ex- 
cept by daily totals), and agrees to take an itemized inventory of stock on 
hand at least once every year, and to keep such books and inventory securely 
locked at night in a fireproof safe, and at all other times when the store de- 
scribed in this policy is not actually open for business, or in some secure place 
not exposed to a fire which may damage or destroy the building where said 
business is carried on; and in case of loss, whether at the time of the fire the 
store be open for business or not, the assured agrees to produce such books 
and inventories, and, in the event of failure to produce the same, thie policy 
shall be null and void, and no suit or action at law shall be maintained thereon 
for any loss or claim. * * * Any fraud or concealment, or any misrep- 
resentation in any statement touching the loss, or any false swearing on the 
part of the assured or his agent in any examination or in the proofs of the 
loss or otherwise, shall cause a forfeiture of all claim under this policy. 

The answer set up that the plaintiffs failed to keep a set of books 
showing a complete record of the business transacted as required 
by the policy, and, further, that they were guilty of fraud, misrep- 
resentation, and false swearing in making out their proof of loss. 
The evidence at the trial sufficiently appears in the opinion. There 
was a verdict and judgment for plaintiffs for the sum of —— dollars, 
and defendant appealed. 


Rosse, Hemineway & Ross, for Appellant. 
Ina D. Oatessy, for Appellees. 


Rivpick, J. (after stating the facts.) 
This is an action against an insurance company to recover the 
value of a stock of goods destroyed by fire. The main question 
presented is whether the plaintiffs complied with certain provisions 
of the policy upon which the action is founded, and by which they 
were required to keep a set of books showing a complete record of 
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the business transacted, and, in case of loss, to produce such books. 
After the policy was issued, the plaintiffs conducted their business 
upon a system of sales for cash, except in case of sales to employes, 
and except in some instances where the purchaser, not having the 
exact amount of cash to make payment, desired a short time in which 
to obtain it. As to the sales to employes, a complete record of such 
transactions was made, and subsequently carried into the ledger, 
and no reversal of the judgment is asked for any failure in that re- 
spect. The sales for cash were also properly recorded, and there 
was no failure on the part of plaintiffs to comply with the provisions 
of the policy in regard tosuch sales. But the bill of exceptions states 
that in certain instances, “ where a small balance, such as 25 or 50 
cents, was not paid by the purchaser,” the transaction was treated 
as a cash sale, and a ticket for such small balance was made against 
the purchaser, and put in the drawer as cash, and the whole amount 
of the purchase price was entered upon the books as a cash sale, 
and no further record was made against the purchaser. These 
transactions were, as above stated, tieated as cash sales; and it is 
plain, we think, that, so far as the insurance company is concerned, 
they were properly recorded as cash sales. The plaintiffs, it must 
be remembered, were not offering to sell on credit except to their 
employes, and they kept no open accounts against other persons. 
They were proposing to sell for cash only, but, as must sometimes hap- 
pen when business of that kind is carried on in a small town, a cus- 
tomer would not have the exact change to make payment, and would 
lack a small balance. Then, when the customer happened to be one 
with a reputation for honesty, the sale would be made and treated 
and recorded as a cash transaction, and the amount of the purchase 
price carried into the total amount of cash sales for that day. Now, 
it is obvious that the insurance company had no further interest in 
the matter. It had no interest in the payment of the purchase 
price, but only in the record of the transaction; and the record, so 
far as it was concerned and so far as the policy required, was com- 
plete when the price for which the goods sold was placed on the 
bogks, so that the company might, should it become necessary, as- 
certain the extent to which the stock of goods had been depleted 
by the sale. It is not pretended the plaintiffs were not acting 
in good faith. The only object in each instance of this kind was to 
extend a small favor to a customer by giving him a few hours or 
days to secure the cash to make the payment. They did this by 
treating the matter as a cash sale, and recording it as such, and by 
placing a ticket for the balance due against the purchaser in the 
drawer as so much cash. The record states that these transactions 
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only involved small sums, and whether these tickets were afterwards 
taken up and paid is a matter of no concern to the insurance com- 
pany. That was a matter between the merchants and their custom- 
ers, which did not in any way affect or injure the company, and of 
which it has no right to complain. 

Nor can we concur in the contention that some of the business 
transacted by the clerk Moffit was not properly recorded. This 
clerk, at times when a customer purchased an article and lacked a 
small balance to make payment in full, would, upon the purchaser 
promising to pay it in a day or two, enter the balance against the 
purchaser in a small memorandum book until the purchaser would 
come in and pay it, when the entry would be erased, and the amount 
of cash paid placed in the drawer, and counted as a cash sale on that 
day. The book in which these entries were made was kept most of 
the time in the clerk’s pocket, but contained no entries except those 
in regard to the business of plaintiffs. The total of these entries 
did not exceed $30, most of which had been paid before the fire. 
Now, these sales were regarded as cash sales; but the full amount 
of the price not being paid down, to protect plaintiffs the entry of 
the unpaid balance was made against the customer on another book 
than the cash sales book. When this balance was paid, which was 
generally in a day or two, it was recorded as a cash sale on that day. 
The fact that these balances were recorded in a separate book, and 
only placed upon the books in which the cash sales recorded when 
actually paid, is a matter of no moment; for the two books, taken to- 
gether, constituted a complete record of the business transacted, 
and that was all plaintiffs undertook to do. We see nothing in the 
statement of facts which would justify the supposition that this 
memorandum book kept by the clerk Moffit was not the property of 
the plaintiffs. It was kept by him as clerk of plaintiffs, and it con- 
tained only entries in regard to business of plaintiffs. The fact that 
it was of small size, and carried most of the time in the clerk’s 
pocket, raises no presumption that it was the private book of the 
clerk; and the court, we think, did not err in refusing to submit to 
the jury the question as to whether this book was kept by plaintiffs 
or not, for there was no evidence to the contrary. 

We agree with the contention of appellant that, under the pro- 
vision of the policy requiring appellees “to keep a set of books 
showing a complete record of business transacted,” the record of 
the business should be kept in such a manner that a person of or- 
dinary intelligence, accustomed to accounts and acquainted with 
bookkeeping, could understand it. But the jury, under the charge 
of the circuit judge given in this case, must have found that the 
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books kept by appellees presented a complete record of the business 
transacted. There was nothing before the jury tending to show 
that these books were kept in an abstruse, complicated, and unin- 
telligible manner, and we do not think that the jury could have been 
misled by the instruction given on this point. 

The proof of loss made out by appellees, and presented to the 
appellant company, stated the amount of the last inventory to be 
$4,711.47, when in fact the correct amount of said inventory was 
$4,450. It also stated that the aggregate amount of goods pur- 
chased by appellees after the last inventory to be $1,634.21, but the 
evidence showed the amount of such purchases to be $1,732.21. It 
is contended that these errors in the proof of loss avoided the pol- 
icy, by reason of the following provision contained in the policy, 
to wit:— 

Any fraud or concealment, or any misrepresentation in any statement 
touching the loss, or any false swearing on the part of the assured or his 


agent in any examination or in the proofs of loss or otherwise, shall cause a 
forfeiture of all claim under this policy. 


Now, the bill of exceptions states that the evidence tended to 
show that such discrepancies “ were due to a bona fide mistake 
and were not intentional.” The circuit judge instructed the jury 
that a misrepresentation of that kind did not avoid the policy, 
unless it was knowingly made, and that, if it occurred through over- 
sight or inadvertence, it did not affect any right that plaintiffs 
might have under the policy. This instruction was correct. The 
provision of the policy above quoted does not refer to an accidental 
omission or an innocent misrepresentation of fact on the part of the 
assured. To avoid the policy, the false statement must have been 
been knowingly and willfully made, thus showing an intention to 
deceive and to perpetrate a fraud upon the insurer: Little vs. In- 
surance Co., 123 Mass., 380; Tubb vs. Insurance Co., 106 Ala., 651; 
2 May, Ins., 477. 

The adjuster for the defendant, after the fire, made some exam- 
ination of the inventory, invoice, and books kept by plaintiffs. Dur- 
ing the course of this examination, he discovered certain incorrect 
entries in books kept by plaintiffs prior to the issuance of the pol- 
icy, and thereupon he abandoned the adjustment, and declined to 
make further examination. The defendant company now contends 
that the plaintiffs failed to produce all of their books to the adjuster. 
The plaintiffs admitted that they failed to produce the memorandum 
book kept by the clerk Moffit; but the evidence on their part tended 
to show that this was the result of inadvertence, and wholly unin- 
tentional. The evidence of plaintiffs tended to show that all the 
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other books were produced to the adjuster, while on the part of de- 
fendant there was evidence to show that a book called the “ blotter” 
was not produced. The court told the jury that it was the duty of 
the plaintiffs to produce their inventory and books, but that if, 
through inadvertence or oversight, the plaintiffs failed to produce 
one or more of their books to the adjuster, this would not preclude 
a recovery. We see no error in thisinstruction. The plaintiffs, by 
a provision in the policy, agreed that they would produce their 
books and inventories, and, if they had failed to produce them, no 
action could have been maintained on the policy; but they did pro- 
duce all of their books at the trial, and the only contention here is 
that they were not produced to the adjuster. The policy does not 
say that all the books shall be produced the moment they are de- 
manded by the adjuster, or that an accidental omission to produce 
all of the books when first demanded shall avoid the policy. A 
willful refusal, without excuse, to produce the books to the adjuster, 
would no doubt avoid the policy; but plaintiffs were entitled to a 
reasonable opportunity to produce their books. In this case the 
adjuster did not complete the examination of the books presented 
to him. He discovered, he supposed, evidence of fraud in the en- 
tries made by plaintiffs, and declined to make further examination. 
It would have availed nothing to have offered him the books after 
the declination, for he did not want them; and it would be exceed- 
ingly technical and unwarrantable to hold that an accidental 
omission to produce one or more of the books at the commence- 
ment of the examination by the adjuster avoided the policy. 
Finding no error, the judgment is affirmed. 


———_ +e 


SUPREME COURT OF KANSAS. 


—_—— 


ATCHISON, T. & S. F. R. CO. 
v8. 
HOME INS. CO. 


When a fire loss partially covered by insurance occurs through the negligence 
of a railroad company, and such company pays the owner of the property 
the excess of the loss above the amount of the insurance, and takes from 
him a release in full of all damages caused by the fire, conditioned, how- 
ever, to operate as such only upon payment by the insurance company, 
and it, after payment of the residue, brings suit against the railroad com- 
pany to recover the amount paid, held, there was no splitting by the 
owner of his cause of action against the railroad company which could 
prejudice the insurance company, or to which the railroad company, by 


* Decision rendered, June 11, 1898, Syllabus by the Court. 
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its settlement with him, had not assented, and that an action by the in- 
surance company against the railroad company to recover the amount 
paid to the assured could be maintained upon the equitable theory of the 
subrogation of the insurer to the rights of the assured. 


A. A. Hurp, O. J. Woop, and W. Lirriertep, for Plaintiff in Error. 
C. E. Exxiorr and H. L. Woops, for Defendant in Error. 


Doster, C. J. 

The plaintiff in error, through the negligent condition and opera- 
tion of one of its engines, set fire to the property of one Daniel 
Lane, damaging him to the amount of $7,875. The property was 
insured by the defendant in error, and it and the owner adjusted 
its liability under the insurance contract at $4,875, but did not im- 
mediately pay the amount. The plaintiff in error and the owner of 
the property adjusted his loss over and above the amount covered 
by the insurance at $3,000. In the settlement with the plaintiff in 
error, the fact of insurance upon the property and the amount at 
which the insurance company’s liability had been adjusted were 
taken into account. Payment of the $3,000 was made by the plain- 
tiff in error, and a receipt in full and release of damages was exe- 
cuted to it, conditioned to take effect upon payment of the sum due 
from the insurance company. This condition was inserted in the 
receipt and release, and was in the following language :— 

This settlement based on fact of adjustment already had by insurance com- 
pany at $4,875; company not released until adjustment is paid in full. 

This sum was presently paid in full by the defendant in error. It 
thereupon brought suit against the plaintiff in error to recover the 
amount so paid. A verdict and findings were returned in its favor, 
and judgment rendered thereon, from which error is prosecuted to 
this court. 

When insured property has been destroyed or damaged by fire 
occasioned by the negligent act of another than the owner, and the 
insurer has paid to the assured the amount of the loss or damage, 
the former becomes subrogated to the position of the latter, and 
may maintain an action to recover from the wrongdoer the amount 
which, by his contract, he was compelled to pay. This, as a rule of 
equity, is so well established that particular cases need not be cited 
in its support or justification: 4 Joyce, Ins., § 3574; 1 Wood, Ins., 
§ 473; Ostr., Ins., § 126. When the amount of the loss does not ex- 
ceed the amount of the insurance, so that satisfaction by the insurer 
fully compensates the assured, the right of action against the 
wrongdoer vests wholly in the insurer, and he may,—indeed must, 
under our Code,—as the real and only party in interest, undertake 
the maintenance of the action for his reimbursement. When the 
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loss does exceed the amount of the insurance, so that payment under 
the insurance contract constitutes but a partial satisfaction of the 
damages sustained, leaving a residue to be made good by the 
wrongdoer, a question has arisen as to whether the action against 
the wrongdoer for the recovery of the portions paid by the insurer 
should be undertaken in the name of the insurer or the assured. 
The tendency of the courts seems to be to hold the latter to be the 
only competent person. to bring suit; this upon the theory that an 
action for damages for a tort is indivisible, and cannot be split up. 
In such cases the assured sustains towards the insurer the relation 
of trustee in respect of such portion of the amount recovered as the 
former, under his contract, has been compelled to pay: Norwich 
Union Fire Ins. Soc. vs. Standard Oil Co.,8 C. C. A., 433. Inas- 
much as in this case the loss exceeded the amount of the insurance, 
the plaintiff in error, upon the theory of the indivisibility of actions 
for tort and of the trusteeship of the assured, contends that the in- 
surer, the defendant in error, cannot maintain its action. We do 
not, however, have for determination the question which the plain- 
tiff in error presents. There was no splitting of a cause of action. 
Before the insurer brought its action, there was a settlement with 
the owner, and a partial payment to him by the plaintiff in error of 
the damages he had sustained. The owner did not split his cause 
of action. He brought no action at all. Without bringing an 
action, he accepted payment from the plaintiff in error of such an 
amount as reduced his damages to the sum due from the insurance 
company, the defendant in error. The plaintiff in error made this 
as a partial payment for the loss sustained, and, in the settlement 
papers, expressly allowed to the owner a reservation of his right to 
demand and recover the balance due. If it could be said that, by 
the act of the owner, there was a splitting of his cause of action, it 
was an act to which the defendant in error expressly assented. By 
so assenting, it waived the legal consequences which might other- 
wise have resulted. If, by the terms of the settlement, a right of 
action for the unpaid balance of damages was reserved to the 
owner, that right of action, upon the principle of subrogation before 
adverted to, passed to the defendant in error, the fire insurance 
company, upon the payment by it of the amount of its liability. 
That amount had been agreed upon between the insurer and the 
assured. The plaintiff in error, at the time it made its partial pay- 
ment, knew of the agreement between the owner and the insurer 
The plaintiff in error knew that a right of action had been reserved, 
not only against itself, but against the insurer for the unpaid 
amount. Its settlement was predicated upon the idea, in point of 
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fact, of a payment by it of such portion of the loss as the insurance 
company was not liable for, with a reservation to the assured of a 
right of action against the insurer for the balance, and also against 
itself if the insurer did not pay, and was also predicated upon the 
idea, in point of law, of a subrogation to the insurer of the assured’s 
right of action against it when the insurer made good the residue 
of the loss. The doctrine of the indivisibility of causes of action 
for tort does not apply to this case, and all objections of the plain- 
tiff in error to the maintenance of the case based upon the idea of 
the splitting of the original cause of action were rightly overruled 
by the court below. 

Other claims of error are made. They are that the evidence 
failed to show responsibility in the plaintiff in error for the fire in 
question; that the answers to some of the special questions were 
contrary to the evidence, and were conflicting and inconsistent be- 
tween themselves; that the defendant in error, under the pleadings, 
was required to prove its authority to transact insurance business 
in the State, and that it failed to do so; that the court erroneously 
instructed the jury in several particulars, and erroneously refused 
to give certain instructions asked. We have carefully examined 
into these claims of error. All of them are unfounded. 

It is also said that the court erred in the admission of evidence. 
Citations are made to the record where it is said this erroneous evi- 
dence can be found, but no statement of the character of any of it 
is made, and no attempt made to point out wherein its admission 
was erroneous. The naked claims of error with references to the 
record are all that is made. We are not under obligations to con- 
sider the points upon which the plaintiff in error has seen fit to fur- 
nish us with such meager information. The judgment of the court 
below is affirmed. All the justices concurring. F 


VoL. XXVII.—51. 





Supreme Court of Iowa. 


SUPREME COURT OF IOWA. 


BALDWIN 
v8. 


GERMAN INS. CO., oF FREEPORT, ILL, 


SAME 
v8. 
NEW HAMPSHIRE FIRE INS. CO.* 


Failure to notify the company of the existence of a mortgage is a fatal breach 
of the condition that if the property is incumbered it must be expressed 
in writing in the policy or it will be void. 

A policy provision that it should be void and inoperative during vacancy, 
renders the policy void during such vacancy. 

Under such circumstances the subsequent attachment of a mortgage clause 
providing that the interest of the mortgagee will not be invalidated by 
acts or neglect of the mortgagor, will validate a policy already void, 
where no new consideration passed. 


McVey & McVey, for Appellants. 
Wrieut & Batpwin, for Appellee. 
Rosinson, J. 

The policies in suit were issued in April, 1891, and each pur- 
ported to insure MacConnell & Greene, against loss or damage by 
fire to the amount of $1,000 on their warehouse, office, and barn, 
and $250 on their lime house, all situated on certain lots in an addi- 
tion to Council Bluffs, for the term of five years. On the 25th day 
of January, 1893, local agents of the companies made indorsements 
upon or additions to the policies which purported to transfer the 
insurance from the lime house to the warehouse, office, and barn, 
and thus to increase the insurance on the property last described, 
for which each policy provided, to $1,250. On the 13th day of July, 
1894, there was attached to each policy a mortgage clause, which 
provided, in terms, that any loss or damage which should arise 
under the policy should be payable to the plaintiff as trustee for the 
Council Bluffs Savings Bank. Two weeks later the property insured 
was destroyed by fire. These actions were brought to recover the 
amounts which the policies purport to insure. 

The property insured is now, and has been since February, 1889, 
owned by S. P. MacConnell and M. T. Greene, and they constitute 


* Decision rendered, May 12, 1898. 
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the firm of MacConnell & Greene. In the year 1888, MacConnell 
purchased the lots upon which the buildings destroyed were situ- 
ated, and the buildings were erected thereon by the firm. In 
February, 1889, MacConnell conveyed an undivided one-half of the 
property to his partner, and in December, 1890, gave to him a 
quitclaim deed, which was also for an undivided half of the prop- 
erty. It appears, however, that one of the deeds was executed by 
mistake, and that each partner owned an undivided one-half of the 
property when the policies were issued and at the time of the fire. 
When MacConnell purchased the property, and before he conveyed 
any interest therein to Greene, he executed to John N. Baldwin a 
mortgage on the property to secure the payment of $2,137.50, and 
that mortgage has never been satisfied, nor has the mortgage debt 
been paid. On the 22d day of July, 1891, MacConnell & Greene 
executed to the plaintiff a trust deed, which included the property 
in question, and was designed to secure the payment of $47,000, 
which have not been paid, and his interest in the policies in suit is 
derived from that deed and the mortgage clause attached to each 
policy. On the 23d day of July, 1893, the property insured became 
vacant, and remained vacant continuously until destroyed as stated. 

The policies do not appear to have been issued upon written ap- 
plications. The policies of the German Insurance Company con- 
tained the following :— 

(2) * * * Ifthe property above described is incumbered in any man- 
ner, it must be so represented to the company, and expressed in this policy 
in writing ; otherwise this insurance contract shall be void and of no effect, 
* * * (5) When property insured by this policy * * * shall in any 
manner become incumbered * * * without the consent of the company 
indorsed hereon, * * * this policy shall at once cease to be binding 
against this company. * * * (15) This policy shall not cover unoccu- 
pied buildings, and, if the premises insured shall be vacated without the 
consent of this company indorsed hereon, * * * thispolicy shall cease and 
determine. 

The mortgage clause attached to the policy contained the fol- 
lowing :— 

Loss or damage, if any, under this policy, shall be payable to John N. 
Baldwin, trustee for Council Bluffs Savings Bank, as its mortgagee (or trustee), 
as interest may appear; and this insurance, as to the interest of the mort- 
gagee (or trustee) only therein, shall not be invalidated by any act or neglect 
of the mortgagor or owner of the within-described property... * * * 

The policy of the New Hampshire Fire Insurance Company 
contains the following:— 

This policy shall be void if any material fact or circumstance stated in 
writing has not been fairly represented by the insured, * * * and this 
policy shall be inoperative during the existence or continuance of the acts or 
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condition of things stipulated against as follows: If, without such assent 
[the assent in writing or print of the company], the situation or circumstances 
affecting the risk shall by or with the knowledge or advice, agency, or con- 
sent of the insured, be so altered as to cause an increase of such risk, * * * 
or if the premises hereby insured shall become vacant by the removal of the 
owner or occupant, and so remain vacant for more than thirty days without 
such assent. * * * If this policy is made payable to a mortgagee of the 
insured real estate, no act or default of any person, other than such mort- 
gagee or his agents, or those claiming under him, shall affect such mort- 
gagee’s right to recover in case of loss on such real estate. * * * 


The mortgage clause attached to this policy was the same in form 
as that attached to the policy of the German Insurance Company. 
The MacConnell mortgage, given in the year 1888, was not referred 
to in either policy, nor does it appear to have been known to either 
company when the policies were issued. The mortgage clauses at- 
tached to the policies were prepared and taken to the respective 
agents of the companies in Council Bluffs, and were signed without 
any knowledge on the part of either agent of the existence of the 
MacConnell mortgage, or of the fact that the property described in 
the policies was vacant, and nothing was paid for the issuing of 
either mortgage clause. The appellants contend that the policies 
had ceased to be of any force when the mortgage clauses were 
issued, and that the policies were not revived by what wasdone. The 
appellee denies that either policy was void, and alleges that the right 
to claim that they were void was waived by the issuing of the mort- 
gage clauses, and that by reason of having issued them the com- 
panies are estopped to assert the invalidity of the policies. 

1. We first inquire whether the policies were in force when the 
mortgagee clauses were issued. The provisions of the two policies 
respecting the effect of incumbrance upon the insured property 
existing when the policies were issued, and not specified in the 
policy, are not the same. The policy of the German Insurance 
Company provides, in terms, as a portion of its policy quoted 
shows, that the existence of such an incumbrance, not expressed 
in the policy, should make the policy void. It was important for 
the company to know the actual condition of the title to the prop- 
erty which it was asked to insure. The existence of an incum- 
brance thereon was a material fact, which it was entitled to know, 
and the condition requiring that the incumbrance be stated in the 
policy was valid: Lee vs. Insurance Co., 79 Iowa, 379. It is not 
claimed that the failure to comply with the conditions was due to 
any fault on the part of the company, and the failure made the 
policy void from the beginning. As bearing upon this question, 
see Waller vs. Assurance Co., 64 Iowa, 101; Fuller vs. Insurance 
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Co., 61 Iowa, 350; Henning vs. Assurance Co., 77 Iowa, 319; 
McFetridge vs. Insurance Co. (Wis.); Collins vs. Insurance Co. 
(Minn.). 

The policy issued by the New Hampshire Fire Insurance Com- 
pany does not contain any clause like that we have been consider- 
ing. Each policy, however, contained a provision which terminated 
the liability of the company if the insured property should become 
vacant without the consent of the company. That of the German 
Insurance Company provided that’ the policy should not cover un- 
occupied buildings, and that, if those insured should be vacated 
without the consent of the company, the policy should “cease and 
determine.” The other provided that, if the insured premises 
should become vacant, and remain vacant more than thirty days, 
without the assent of the company, the policy should be “void and 
inoperative ” during that time. The buildings insured were vacant 
continuously for more than a year immediately preceding the fire, 
without the consent of either company. These conditions were 
valid, and the policies were rendered void thereby, and by permit- 
ting the premises to remain vacant as stated: Sexton vs. Insurance 
Co., 69 Iowa, 99. 

2. We are next required to determine the effect which the mort- 
gage clauses had upon the policies. Had the policies then been in 
force, each mortgage clause, and the policy to which it was attached, 
would have constituted a new contract between the insurance com- 
pany and the mortgagee, the terms of which would have been ascer- 
tained from the mortgage slip and so much of the original policy as 
the mortgage slip did not modify or supersede: Ormsby vs. Insur- 
ance Co. (S. D.); Eddy vs. Assurance Corp., 143 N. Y., 311; Hast- 
ings vs. Insurance Co., 73 N. Y., 141; City Five-Cents Sav. Bank vs. 
Pennsylvania Fire Ins. Co., 122 Mass., 165; Phenix Ins. Co. of Brook- 
lyn vs. Omaha Loan & Trust Co. (Neb.). The cases cited treat of 
mortgage clauses which were attached to or became a part of valid 
and existing policies. A sufficient consideration forthe new agree- 
ment in cases of that kind may be, and usually is, the premium paid 
for the policy. But in the cases we have before us the policies were 
void, and all right to enforce them, or to recover premiums which 
had been paid for them, was at an end when the mortgage clauses 
were attached, and there was no consideration for the new con- 
tracts which they purported to make. In the case of Davis vs. In- 
surance Co. (135 Mass., 251), certain policies of insurance were made 
void by a conveyance of the insured property. Thereafter an agent 
of the insurance companies indorsed on the policies stipulations 
which purported to transfer to certain mortgagees the insurance for 
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which the policies provided. No consideration was asked or paid 
for the indorsements, and they were held to be without considera- 
tion, and not to have given any rights to the mortgagees. In the 
case of Graham vs. Insurance Co. (87 N. Y., 69), it was held that a 
mortgagee who claimed under a special-mortgage clause attached 
to the policy, which contained a provision similar to the provisions 
in question, could not recover on the policy, which was found to be 
invalid because obtained through misrepresentations. The rule that 
a policy which is void between the parties to it by reason of fraud in 
obtaining it, or by reason of a violation of its provisions, is not re- 
vived, nor is a new and valid contract made, by attaching to the void 
policy an agreement for the benefit of a mortgagee, unless there be 
a new consideration for it, appears to us to be well founded in rea- 
son and to be supported by the authorities. See Hanover Fire Ins. 
Co. vs. National Exch. Bank (Tex. Civ. App.); Omnium Security Co. 
vs. Canada Fire & Mutual Ins. Co., 1 Ont., 494; May, Ins., § 70c; 
Ostr. Ins. (2d Ed.), 342. The case of Ellis vs. Insurance Co. (68 
Towa, 578), involved the rights of the assignee of a policy of insur- 
ance, and, although not in point, may well be read in connection 
with the question under consideration. We conclude that the at- 
taching of the mortgage clauses to the policies in suit did not revive 
or create valid contracts. 

3. The estoppel pleaded is not established by the evidence, and, 
as the plaintiff does not claim anything for it in argument, will not 
be further noticed. 

It follows from what we have said that the district court erred in 
directing verdicts for the plaintiff, and its judgment is, in each case, 
reversed. 


$< 


COURT OF APPEALS OF KENTUCKY. 


SUN INS. OFFICE 
v8. 
VARBLE.* 


1. - St., § 2297, providing that, ‘ unless the contrary be expressly provided 

or in the writing, no agreement of a lessee that he will repair, or leave 

the premises in repair, shall have the effect of binding him to erect simi- 

lar buildings, if without his fault or negligence the same may be de- 

stroyed by fire or other casualty,” applies though the buildings be merely 
injured or partially destroyed by fire. : 

2. Independent of statute, the agreement of a lessee to deliver the premises in 

good repair at the expiration of the lease does not bind him to restore the 


* Decision rendered, May 31, 1898. From Southwestern Reporter. 





1898. ] Sun Ins. Office vs. Varble. 799 


buildings if burned, where it is stipulated that he shall take insurance to 
a certain amount, and assign it to the lessor, to be used in restoring the 
buildings if destroyed by fire. 


3. Under a policy issued to a lessee providing that in case of other insurance 
the insurer shall not be liable for a greater portion of the loss than the 
sum ‘‘ hereby insured” bears to the whole amount of insurance on said 
property ‘‘ issued to or held by any party or parties having an insurable 
interest therein,” insurance taken by the lessor on her interest is to be 
taken into account in prorating the loss, the lessor having an insurable 
interest. 


4, The policy issued to the lessee being for the benefit of the lessor and of the 
holders of certain mortgages on the leasehold estate, a provision therein 
that “the interest of the mortgagee or trustee * * * shall not be in- 
validated by any act or neglect. of the mortgagor or owner of the prop- 
erty insured” is controlled by the more particular provision for prorating 
the loss; and therefore additional insurance taken by the lessor must 
bear its proportion of the loss, the mortgagees not being prejudiced by 
such additional insurance. 


B. F. Buckner, for Appellant. 
Hempurey & Daviz, for Appellee. 
Paynter, J. 

In July, 1889, Mrs. Leonora Thruston leased her property on 
Market Street, in the city of Louisville, to Octave Rassinier, for the 
period of fifteen years. By the terms of the lease, Rassinier was 
to take down the buildings then upon the lots, and in their place 
erect a new building, which was to be at least of the value of $8,000. 
A corporation was organized, known as the Rassinier Hotel & Wine 
Company, to which Rassinier transferred his lease. Pursuant to 
the terms of the lease, the old buildings were removed, and a new 
building was erected, of the value of more than $15,000. The cor- 
poration became involved, and made an assignment for the benefit 
of creditors. The appellee, Varble, by appropriate orders of the 
court, was made Receiver of the leased property. It is stipulated 
in the lease that the second party shall keep the premises in repair, 
and deliver the same at the expiration of the lease in good repair; 
and, if he fails to keep the same in good repair, then the first party 
is at liberty to enter on the premises, and make the repairs, etc. 
It is also stipulated in the lease that 

The second party agrees to take insurance and renew the same from time 
to time as it may expire on the improvements in the sum of $8,000, to be as- 
signed to said first party to guaranty the stipulations of this lease. In case 


of loss by fire, the insurance to be used in replacing said improvements under 
the conditions herein recited. 


At the expiration of the lease, Mrs. Thruston was to own the 
building erected upon her lots. Before the assignment, a mortgage 
was executed to certain persons as trustees to secure the payment of 
seventy-two notes of Rassinier to the German Insurance Bank. 
Various policies of insurance, amounting to $22,000, were procured 
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upon the building which had been erected; and to the extent of 
$8,000, they were for the benefit of Mrs. Thruston, and the balance 
for the benefit of the trustees. These policies were procured by 
Varble, receiver. It was provided in the several policies of insur- 
ance procured by Varble that, 

In case of any other insurance upon the property hereby insured, then this 
company shall not be liable under this policy for a greater portion of any loss 
sustained than the sum hereby insured bears to the whole amount of insur- 


ance on said property, issued to or held by any party or parties having an in- 
surable interest therein. 


The appellant issued a policy of insurance to Mrs. Thruston on 
the building, she and her interest being described in language as 
follows:— 

Lessor and owner in remainder as her interest may appear * * * against 
all direct loss or damage by fire * * * to an amount notexceeding $5,000. 

The building was partially destroyed by fire, and the loss was 
fixed at $7,094.35. The various insurance companies which had is- 
sued policies amounting to $22,000 paid $5,780.58 of the loss, which 
left $1,313.77 of it unpaid. 

The question on this appeal is whether the companies which is- 
sued the policies, amounting to $22,000, should pay the $1,313.77, 
or whether the appellant, Sun Insurance Office, should pay it. The 
building was restored with the money which was paid by the insur- 
ance companies other than the appellant, and a sum furnished by 
Varble, Receiver, out of the assets in his hands, under an agreement 
with Mrs. Thruston. She assigned Varble, the Receiver, the benefit 
of the policy upon which this action was brought; and it is in her 
right the Receiver seeks to recover. The contention of the learned 
counsel for the appellant may be summarized as follows: “ (1) 
That, under the contract of the lease, the tenant was obligated to 
restore the building to its condition before the fire; and, the Re- 
ceiver having done so, Mrs. Thruston has sustained no loss. There- 
fore, no cause of action exists against the appellant. (2) That the 
policies which were issued to Varble, Receiver, were on the lease- 
hold interest which he held in the building, and the policy which 
the appellant issued to Mrs. Thruston was on her reversionary in- 
terest therein; therefore, as the policies issued by the other com- 
panies and the one issued by the appellant are on different interests 
in the building, it is not double insurance; hence the appellant is 
not compelled to contribute with the other companies issuing pol- 
icies to pay the loss. 

At common law, when the lessee expressly covenanted to repair, 
his liability was not confined to cases of ordinary and gradual de- 
cay, but extended to injuries done to the property by fire; and, if 





1898. ] Sun Ins. Office vs. Varble. 801 


the premises were entirely consumed, he was bound to restore them 
within a reasonable time: Redding vs. Hall, 1 Bibb, 536; Bohan- 
nons vs. Lewis, 3 T. B. Mon., 380. At common law the tenant was 
bound to pay the rent, though the premises should be destroyed by 
inevitable casualty, unless he, by contract, provided otherwise: Hel- 
burn vs. Mofford, 7 Bush, 169. The common law has been abro- 
gated by our statutes. Section 3297, Ky. St., reads as follows:— 
Unless the contrary be expressly provided for in the writing, no agreement 
of a lessee that he will repair, or leave the premises in repair, shall have the 
effect of binding him to erect similar buildings, if without his fault or neglect 
the same may be destroyed by fire or other casualty, nor shall a tenant, unless 
he otherwise contracts, be liable for the rent for the remainder of his term of 
any building leased by him, and destroyed during the term by fire or other 
casualty without his fault or neglect. 
It is not expressly provided in the lease that the lessee is to erect 
a similar building to the one on the leased premises in case it is de- 
stroyed by fire or other casualty without his fault. An agreement 
to “repair or leave the premises in repair” does not obligate the 
tenant to restore the building which is destroyed by fire or other 
casualty without his fault. The statute does not have reference 
alone to cases where the premises are “ destroyed,”—that is, totally 
destroyed; it has reference to any case where the “fire or other 
casualty ” injured the premises. It occurs to us that it would be 
unreasonable to suppose that the legislature intended to relieve the 
tenant from liability to erect a similar building, and compel him to 
restore it, when only one-half of the value of the building is de- 
stroyed by fire or other casualty. The effect of such reasoning is 
that, had the entire building being destroyed, and the loss occurred 
thereby been $15,000, the lessee would not have been compelled to 
erect a similar one; but as the fire injured the building, so as to in- 
flict a loss of only $7,034.95, he must be held liable therefor, or re- 
pair the building. An agreement to “repair or leave the premises 
-in repair” is confined to injuries which result from ordinary use 
and gradual decay of the property. Besides, the writing evidencing 
the contract of lease shows that it was not contemplated by the 
parties that the lessee was under liability to restore the property 
from the effect of the fire. He was to have the building insured in 
the sum of $8,000, and assign the policy to the lessor; and, in case 
of loss by fire, the “insurance was to be used in replacing the im- 
provements.” It must be presumed that the parties knew that a 
fire might produce, not a total, but a partial, loss of the building, 
and that a policy of insurance would be for indemnity in case of a 
partial as in one of total loss; hence we must conclude that the 
parties were contracting with reference to that condition; therefore 
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it was to be used to replace the improvements (meaning those to be 
placed on the lots by the lessee), whether the loss was partial or 
total. 

From our view of this case, it is unnecessary to decide whether 
or not the doctrine as to the double insurance is as claimed, nor is 
it necessary to determine whether Mrs. Thruston’s interest as “les- 
sor,” which the appellant insured (as well as her interest as owner 
in reversion), could not be said to be substantially the same interest 
which the underwriters insured for the Receiver, as the interest of 
the Receiver and that of Mrs. Thruston were mutual and common 
in this, to wit, the restoration of the building for use during the 
lifetime of tbe lease. The insurance companies had the right to 
place in their policies provisions defining and limiting their several 
liabilities, providing that they should not be liable for a greater por- 
tion of any loss sustained than the sum insured bore to the whole 
amount of insurance on the property “issued to or held by any 
party or parties having an insurable interest therein.” They did 
not seem willing to contribute proportionately to a loss with the 
companies alone which issued policies on the same interest in the 
property, but, by express and unmistakable language, limited their 
liability so they would not be required to pay a greater portion of 
any loss sustained than the sum they respectively insured bore to 
the whole amount on the property. The insurance held by any 
party having an insurable interest therein must be taken into ac- 
count. Their liability must be measured by the rule written in the 
policies, and under it each company had the right to prorate with 
other policies issued, including the one issued by the appellant, as 
Mrs. Thruston had an “insurable interest” in the property. It is 
not the business of a court to make contracts for parties, but to 
construe and enforce them. Each of the policies issued to Varble, 
Receiver, for the benefit of Mrs. Thruston and the mortgagees, con- 
tains a clause as follows:— 

The interest of the mortgagee or trustee * * * shall not be invalidated 
by any act or neglect of the mortgagor or owner of the property insured. 

In our opinion, this stipulation is limited and controlled by the 
more particular provision herein considered, relating to prorating 
in case of loss. In construing a similar clause in a policy of insur- 
ance in Insurance Co. vs. Williams (11 C. C. A., 503, 63 Fed., 928), 
the court said: “In construing a contract like the one now in 
hand, it:is our duty to look to all of the provisions of the agreement, 
and to give effect to what seems to have been the obvious intent 
and meaning of the parties. We wuld not be justified in ignoring 
an agreement in one part of the instrument, which is as clearly ex- 
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pressed as language could well express it, merely because it limits 
to some extent the scope of general language employed in another 
part of the instrument. Itis very common in the construction of 
contracts and statutes to restrict the meaning of general words and 
phrases, when it is plain to be seen from particular provisions of the 
contract or statute that they were not intended to have the broad 
signification of which they are fairly susceptible.” It is not claimed 
that the mortgagor or the owner of the leasehold estate (being the 
estate upon which the mortgage was given) did or attempted to do 
any act which invalidated the insurance, or in any degree injured 
the mortgagees; neither did the mortgagees complain at the act of 
Mrs. Thruston in procuring the policy of insurance from the appel- 
lant. Eight thousand dollars of the insurance was to be used in re- 
placing the improvements, thus adding value to the property upon 
which the mortgagees held their lien; and, in case that amount 
was insufficient to do so, Mrs. Thruston, if she desired to get any 
rent from the property, would be compelled to incur the balance of 
such expense. In view of this fact, it is difficult to see how the 
mortgagees are prejudiced by Mrs. Thruston’s effort to provide the 
means for that purpose by taking the additional insurance. If the 
property was maintained in the condition in which it was when the 
mortgage was executed, the mortgagees had no right to complain. 
Having reached the conclusion that the insurance companies (other 
than the appellant) have paid that portion of the loss which they 
contracted to pay, and that the lessee, under the terms of the lease, 
was not compelled to replace that part of the building destroyed, it 
follows that the difference between what the companies paid and 
the total loss must fall upon Mrs. Thruston. The policy which ap- 
pellant issued to her was to imdemnify her against such loss, and it 
must pay it. We have considered the case of Eddy vs. Assurance 
Corp., 143 N. Y., 311, 38 N. E., 307. The judgment is affirmed. 
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SUPREME COURT OF THE UNITED STATES. 


RITTER 
vs. 
MUTUAL LIFE INS. CO., or NEw York.* 


The application which by the policy was made a part of the contract stipu- 
lated that the insured should not die by his own hand whether sane or 
insane. The statute of Pennsylvania under which it was claimed that 
the policy was issued, provided that no application should be received in 
evidence unless attached to the policy. The insured had appropriated 
trust funds to a large amount and while carrying insurance in excess of 
what his income would justify and unable to make good his embezzle- 
ment, he procured a large amount of additional insurance, and within a 
year thereafter destroyed his life after preparing a statement of his 
affairs and declaring in a letter to his partner that his debts must be paid 
and could only be paid by his life and that he must make the sacrifice. 

Held, That if the application were admitted as evidence it would defeat the 
policy. But aside from the application, a policy payable to the insured 
or his executors which is silent as to suicide is avoided by suicide while 
sane. 


Held, That the risk of such suicide is not contemplated by the parties and 
its assumption is illegal on grounds of public policy. 


Held, That a refusal to instruct that there was no evidence of additional in- 
surance being taken out with a view to suicide, was not error. 


Held, That if the insured understood the nature and consequences of his act 
to himself and others and the wrongfulness of it as would a sane man in 
case of suicide, he must be regarded as sane. 


R. C. Date, Geo. Tucker Bispoam, and J. H. Barnes, for Plaintiff 
in Error. 

Joun G. Jonnson, for Defendant in Error. 

Haran, J. 

This action was brought against the Mutual Life Insurance Com- 
pany of New York on six policies of life insurance, each bearing 
date November 10, 1891,—one for $20,000, one for $15,000, and four 
for $10,000 each. There was a verdict in its favor, upon which 
judgment was entered, and that judgment was affirmed in the 
circuit court of appeals: 28 U. S. App., 612, 17 C. C. A., 537. 

The policies were all alike, except as to the amount of insurance, 
and were in the following form :— ; 

In consideration of the application for this policy, which is hereby made 
a part of this contract, the Mutual Life Insurance Company of New York 
promises to pay at its home office, in the city of New York, unto William M. 
Runk, of Philadelphia, in the county of Philadelphia, State of Pennsylvania, 
his executors, administrators, or assigns, twenty thousand dollars, upon 
acceptance of satisfactory proofs at its home office of the death of the said 
William M. Runk during the continuance of this policy, upon the following 
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condition, and subject to the provisions, requirements, and benefits stated 
on the back of this policy, which are hereby referred to and made part 
hereof: The annual premium of seven hundred and eighty-two dollars shall 
be paid in advance on the delivery of this policy, and thereafter to the 
company, at its home office, in the city of New York, on the tenth day of 
November in every year during the continuance of this contract. In witness 
whereof, etc. 

The “provisions, requirements, and benefits” thus made part of 
the policy will be referred to hereafter. 

The assured died October 5, 1892; all premiums falling due 
previous to his death having been paid. It is not disputed that he 
took his own life. 

In the affidavit of defense filed by the insurance company, it is 
stated that, at or about the time of the execution of the policies in 
suit, Runk held policies upon his life, to the extent of $315,000, 
issued to him by other companies; that during the year 1892 he 
effected additional insurance to a considerable amount, the total 
amount at or about the time of his death being $500,000; that, prior 
to making the additional insurance of $200,000, he was indebted in 
a very large amount, by reason of the improper use of moneys in- 
trusted to him in a fiduciary and in a quasi fiduciary capacity; that 
he was without resources of his own sufficient to meet the amount 
of that indebtedness; that he was confronted with the fear of being 
convicted of breach of trust, and was desirous to protect pecuniarily 
those whom he had injured; that he deliberately determined to 
commit suicide for the purpose of escaping the necessity of meet- 
ing those whose confidence had been betrayed, and with the inten- 
tion, through moneys expected to be paid on his policies of insur- 
ance, to liquidate, wholly or in part, the debts owing by him; that 
he deliberately and intentionally took his life, being at the time in 
sound mind, and in the full possession of his mental faculties; and 
that his suicide was not the result of, nor occasioned by, mental un- 
soundness, but was the act of a man mentally and morally able to 
understand all the consequences thereof. 

The affidavit of defense also contained the following statements:— 

“The policies of insurance sued upon contain a reference to the 
application therefor, which is made a part of the contract of insur- 
ance. A copy of this application is hereto attached, which, it is 
prayed, may be taken as a part of this affidavit. Under the advice 
of counsel, the defendant avers that this app&cation is a part of 
said contract, and that the contract of insurance was a contract 
made in the State of New York, and to be interpreted by, and in 
accordance with, the laws of that State. , 
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“The policies of insurance sued upon were delivered to the said 
Runk upon the faith of an independent contract entered into by 
him, embodied in the said application, to the effect that, if such 
policies should be granted, he, the said Runk, ‘did warrant and 
agree * * * that I will not die by my own act, whether sane 
or insane, during the said period of two years’; said period of two 
years dating from the 6th day of November, 1891. 

“The said Runk did, within the period of two years, commit a 
breach of said contract, by killing himself, as has been before 
stated, in the way and manner above recited. By reason of the 
breach of said contract, and only by reason of such breach, the 
policy of insurance matured, and damages occasioned by such 
breach are equivalent in amount to that demanded under the 
policies.” 

Each of the applications for policies signed by the assured, and 
attached to the affidavit of defense, contained the following:— 

I hereby warrant and agree * * * not toengage in any specially haz- 
ardous occupation or employment during the next two years following the 
date of issue of the policy for which application is hereby made, and also not 
to engage in any military or naval service, in time of war, during the con- 
tinuance of the policy, without first obtaining permission from this company. 
I also warrant and agree that I will not die by my own act, whether sane or 
insane, during the said period of two years. 

At the trial below the defendant offered in evidence Runk’s ap- 
plication for insurance. This was objected to on the ground that 
the application was not attached to the policy, and under an act of 
the General Assembly of Pennsylvania approved May 11, 1881, could 
not, for that reason, be considered as part of the contract, or be 
admitted in evidence. The defendant, by counsel, stated at the 
time that the paper was not offered for the purpose of making it, 
as an ‘‘application,” part of the contract, but to prove that an in- 
dependent, collateral, contemporaneous agreement was entered into, 
by which Runk stipulated that he would not die by his own act, 
whether sane or insane, during the period of two years. The 
objection to this evidence was sustained; Judge Butler, who pre- 
sided at the trial in the circuit court, observing: “The representa- 
tion or statement or agreement (call it by whatever name you 
choose), is, in my estimation, a part of the application for insur- 
ance; and it constitutes a condition on which the policy was applied 
for and obtained,—fs much so as any representation contained in 
the paper itself; and, it is therefore, by the statute, excluded, by 
reason of the fact that a copy was not attached to the policy. * * * 
The statute intended that the policy shall exhibit on its face, or the 
policy, in connection with whatever it refers to, shall exhibit to the 
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insured, the conditions on which he holds the policy. The object 
of this would be to limit the policy of insurance, to qualify it, to 
make it available only in case the party lived up tv this contract.” 
The statute of Pennsylvania to which reference was made is in 
these words:— 
That all life and fire insurance policies upon the lives or property of persons 
within this commonwealth, whether issued by companies organized under the 
laws of this State, or by foreign companies doing business therein, which 
contain any reference to the application of the insured, or the constitution, 
by-laws or other rules of the company either as forming part of the policy or 
contract between the parties thereto, or having any bearing on said contract, 
shall contain, or have attached to said policies, correct copies of the appli- 
cation, as signed by the applicant, and the by-laws referred to; and, unless 
so attached and accompanying the policy, no such application, constitution 
or by-laws shall be received in evidence, in any controversy between the 
parties to, or interested in, the said policy, nor shall such application or by- 
laws be considered a part of the policy or contract between such parties.” 


Laws Pa., 1881, p. 20. Whether the circuit court erred in ex- 
cluding the application, which, by the terms of the contract, con- 
stituted the consideration of the company’s promise to pay, is a 
question that need not be considered. If error was committed in 
this particular, it was one for the benefit of the plaintiff in the 
action; for, if the application had been admitted in evidence as part 
of the contract of insurance, the agreement and warranty of the 
assured not to die by his own act, whether sane or insane, within 
two years from the date of the policy, would have precluded any judg- 
ment against the insurance company: Insurance Co. vs. McConkey, 
127 U.S., 661, 666. Upon this writ of error, therefore, we must 
assume that the contract of insurance contained no such agreement 
or warranty by the assured, nor any express condition avoiding the 
policy in case of suicide. Besides, the defendant does not insist 
that this court should determine the rights of the parties upon the 
basis that the application of Runk constituted part of the contract 
of insurance. It may be added that we do not wish to be under- 
stood as expressing any opinion upon the question whether the 
circuit court erred either in its construction of the Pennsylvania 
statute of 1881, or in applying that statute to the policies here in 
suit. : 

At the trial in the circuit court the plaintiff submitted the follow- 
ing points :— 

(1) The evidence was not sufficient to warrant the jury in finding 
that the deceased entered into the contracts of insurance evidenced 
by the policies sued upon with the intention of defrauding the 
company. ; 
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(2) The evidence was not sufficient to warrant the jury in finding 
that the deceased entered into the contracts of insurance with the 
intention of committing suicide. 

(3) The evidence upon the part of the defendant did not warrant 
any inference of fact constituting a defense in law to the plaintiff’s 
right to recover the amount due upon the policies. 

(4) The mere fact that the insured committed suicide did not, 
standing alone, avoid the policies; there being no condition in 
them to that effect. 

(5) If one whose life is insured intentionally kills himself when 
his reasoning faculties are so far impaired by insanity that he is 
unable to understand the moral character of his act, even if he does 
understand its physical nature, consequence, and effect, such self- 
destruction will not of itself prevent recovery upon the policies. 

The company submitted the following points as the basis of in- 
structions to the jury :— 

(1) There can be no recovery by the estate of a dead man of the 
amount of policies of insurance upon his life, if he takes his own 
life designedly, while of sound mind. 

(2) If the jury found that Runk committed suicide when he was 
of sound mind, being morally and mentally conscious of the act he 
was about to commit, of its consequences, and of its nature, with 
the deliberate intent to secure to his estate and to his creditors the 
amount of the policies sued upon, there could be no recovery. 

(3) If the jury found that Runk obtained the policies of insur- 
ance sued upon at a time when he was insolvent and an embezzler, 
with the intent thereby to secure, in case of his death, from the 
defendant, a fund with which to pay those to whom he was in- 
debted, and whose property he had embezzled, and subsequently 
committed suicide, while of sound mind, with the deliberate intent 
to carry out this scheme, there could be no recovery. 

(4) The defendant was entitled to set off the loss occasioned by 
the failure of Runk to keep his agreement not to die by his own 
hand within two years of the date thereof, and the amount of this 
loss cannot be less than that of the policies sued upon. 

The court disaffirmed the plaintiff’s first, second, and third points 
without comment. It disaffirmed the plaintiff’s fourth point relating 
to the effect upon the rights of the assured of suicide, standing 
alone, and affirmed the defendant’s first point relating to the same 
matter. 

The plaintiff’s fifth point was affirmed; the court, however, ac- 
companying its affirmance of that point with some observations to 
be presently referred to. 
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It will be observed that the plaintiff's first and second points 
assumed that the evidence was not sufficient to warrant a finding 
that the assured entered into the contracts of insurance with the 
intention either to defraud the company or to commit suicide. The 
court rightly refused to so instruct the jury. When the last poli- 
cies were taken out by Runk, he was carrying insurance on his life 
for an amount large enough to require annual premiums of about 
$12,000. His income, so far as the record shows, was inadequate 
to meet such a burden. And yet in 1891 he largely increased the 
insurance on his life, and added about $8,000 to the sum to be paid 
annually for premiums. Besides these facts, it appeared that on 
the day before his death he avowed that his debts must be paid, 
and that they could only be paid with his life. That avowal was 
in a letter written to his partner, in which he said that he had de- 
ceived the latter, and could only pay his debts with his life. That 
letter concluded: “This is a said ending of a promising life, but I 
deserve all the punishment I may get. Only I feel my debts must 
be paid. This sacrifice will do it, and only this. I was faithful 
until two years ago. Forgive me. Don’t publish this.” On the 
same day he wrote to his aunt, to whom he was indebted in a large 
sum, saying, among other things: “Forgive me for the disgrace I 
bring upon you, but it is the only way I can pay my indebtedness 
to you.” In addition, he left for the guidance of his executor a 
memorandum of his business affairs, prepared just before his 
death, and which tended to show that he was at that time entirely 
at himself. 

In view of these and other facts established by the evidence, the 
court did not err in disaffirming the first and second of plaintiff’s 
points. We may add that, under the charge to the jury, it became 
unnecessary for them to inquire whether the policies were taken 
out with the intention of defrauding the insurance company, or of 
committing suicide. The court said to the jury: “ What constitutes 
insanity, in the sense in which we are using the term, has been de- 
scribed to you, and need not be repeated. If this man understood 
the consequences and effects of what he was doing or contemplat- 
ing, to himself and to others; if he understood the wrongfulness of 
it, ag a sane man would,—then he was sane, so far as we have occa- 
sion to consider the subject; otherwise he was not. Here the in- 
sured committed suicide, and, as the evidence shows, did it for the 
purpose, as expressed in his communication to the executor of his 
will, as well as in letters written to his aunt and his partner, of en- 
abling the executor to recover on the policies, and use the money 
to pay his obligations. I therefore charge you that if he was ina 

Vou. XXVII.—52. 
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sane condition of mind at the time, as I have described, able to un- 
derstand the moral character and consequences of his act, his sui- 
cide is a defense to this suit. The only question, therefore, for con- 
sideration, is this question of sanity. There is nothing else in the 
case. That he committed suicide, and committed it with a view to 
the collection of this money from the insurance companies, and hav- 
ing it applied to the payment of his obligations, is not controverted, 
and not controvertible. It is shown by his own declaration,—pos- 
sibly not verbal, but written. The only question, therefore, is 
whether or not he was in a sane condition of mind, or whether his 
mind was so impaired that he could not, as I have described, prop- 
erly comprehend and understand the character and consequences 
of the act he was about to commit. In the absence of evidence on 
the subject, he must be presumed to have been sane. The pre- 
sumption of sanity is not overthrown by the act of committing sui- 
cide. Suicide may be used as evidence of insanity, but, standing 
alone, it is not sufficient to establish it. * * * If you find him 
to have been insane, as I have described, your verdict will be for 
the plaintiff. Otherwise it will be for the defendant.” 

It thus appears that the case was placed before the jury upon the 
single issue as to the alleged insanity of the assured at the time he 
committed suicide, and with a direction to find for the plaintiff if 
the assured was insane at that time, and for the company if he was 
then of sound mind. 

Assuming that the jury obeyed the instructions of the court, their 
verdict must be taken as finding that the assured was not insane at 
the time he took his life. We must, then, inquire whether the ob- 
servations of the trial court on the subject of insanity were liable to 
objection. 

We have seen that the plaintiff asked the court to instruct the 
jury that if the assured intentionally killed himself when his reason- 
ing faculties were so far impaired by insanity that he was unable to 
understand the moral character of his act, even if he did understand 
its physical nature, consequence, and effect, such self-destruction 
would not of itself prevent recovery upon the policies. 

This was the only instruction asked by the plaintiff which under- 
took to define insanity, and, as before stated, it was given by the 
court. But in giving it the court said: “We must understand 
what is meant and intended by the term ‘moral character of his 
act.’ It is a point which has been used by the courts, and is cor- 
rectly inserted in the term, but it is a term which might be misun- 
derstood. We are not to enter the domain of metaphysics, in de- 
termining what constitutes insanity, so far as the subject is involved 
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in this case. If Mr. Runk understood what he was doing, and the 
consequences of his act or acts, to himself as well as to others (in 
other words, if he understood, as a man of sound mind would, the 
consequences to follow from his contemplated suicide, to himself, 
his character, his family, and others, and was able to comprehend 
the wrongfulness of what he was about to do, as a sane man would), 
then he is to be regarded by you as sane. Otherwise he is not.” 
Substantially the same observations were made in that part of the 
charge which is above given. 

The plaintiff insists that the definition of insanity, as given by the 
trial court, was much narrower than was required or permitted by 
the decisions of this court. It is said that the impairment, not only 
of the moral vision, but also of the will, leaving the deceased in a 
condition of inability to resist the impulse of self-destruction, has 
been accepted by this ‘court as describing a phase of insanity or 
mental unsoundness. One of the cases to which the plaintiff re- 
ferred in support of this view is Davis vs. U. S. (165 U. S., 373, 378), 
which was a prosecution for murder. It was there held that the 
accused was not prejudiced by the following instruction given to 
the jury: “The term ‘insanity,’ as used in this defense, means such 
a perverted and deranged condition of the mental and moral facul- 
ties as to render a person incapable of distinguishing between right 
and wrong, or unconscious at the time of the nature of the act he is 
committing, or where, though conscious of it, and able to distin- 
guish between right and wrong, and know that the act is wrong, 
yet his will (by which I mean the governing power of his mind) has 
been, otherwise than voluntarily, so completely destroyed that his 
actions are not subject to it, but are beyond his control.” This was 
substantially what had been held by this court in previous cases: 
Insurance Co. vs. Terry, 15 Wall., 580; Bigelow vs. Insurance Co., 
93 U.S., 284; Insurance Co. vs. Rodel, 95 U. S., 232; Insurance Co. 
vs. Broughton, 109 U. S., 121; Insurance Co. vs. Lathrop, 111 U.S., 
612; Insurance Co. vs. Crandal, 120 U. S., 527. 

In Terry’s Case, above cited (which was an action upon a life 
policy declaring the policy void if the assured died by his own 
hand), it became necessary to instruct the jury on the subject of 
insanity. The court said: “We hold the rule on the question before 
us to be this: If the assured, being in the possession of his ordinary 
reasoning faculties, from anger, pride, jealousy, or a desire to escape 
from the ills of life, intentionally takes his own life, the proviso 
attaches, and there can be no recovery. If the death is caused by 
the voluntary act of the assured, he knowing and intending that his 
death shall be the result of his act, but when his reasoning faculties 
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are so far impaired that he is not able to understand the moral 
character, the general nature, consequences, and effect, of the act he 
is about to commit, or when he is impelled thereto by an insane im- 
pulse which he has not the power to resist, such death is not within 
the contemplation of the parties to the contract, and the insurer is 
liable.” 

Recurring to the ruling of the court in the present case, it is not 
perceived that the plaintitf had any ground to complain that its defi- 
nition of insanity was too strict or too narrow. His fifth point, in 
general terms, defined insanity as being a condition in which the 
reasoning faculties are so far impaired that the person alleged to be 
insane when committing self destruction was unable to understand 
the moral nature of his act, even if he understood its physical na- 
ture. This definition was not rejected. On the contrary, it was 
accepted; the court at the time making some observations deemed 
necessary to show what, in law, was meant by the words “moral 
nature’ of his act.” By those observations the jury were informed 
that if the assured understood what he was doing, and the conse- 
quences of his act or acts to himself and to others (that is, if he un- 
derstood, as a man of sound mind would, the consequences to follow 
from his contemplated suicide, to himself, his character, his family, 
and others, and was able to comprehend the wrongfulness of what 
he was about to do, as a sane man would), then he was to be re- 
garded as sane; otherwise, not. 

It is suggested that the attention of the jury should have been 
brought specifically, or more directly, to the fact that unsoundness 
of mind exists when there is an impulse to take life which weak- 
ened mental and moral powers cannot withstand,—a condition in 
which there is no continued existence of a governing will strong 
enough to resist the tendency to self-destruction. But the words 
of the charge, although of a general character, substantially em- 
bodied these views. The court stated the principal elements of a 
condition of sanity as contrasted with insanity. What it said was 
certainly as specific as the instruction asked by the plaintiff. If the 
plaintiff desired a more extended definition of insanity than was 
given, his wishes in that respect should have been made known. 
The court having affirmed his view of what was evidence of insan- 
ity, and such affirmance having been accompanied by observations 
that brought out with more distinctness and fullness what was 
meant by the words “moral character of his act,” the plaintiff has 
no ground to complain; for nothing said by the court upon the 
question of insanity was erroneous in law, or inconsistent with that 
which the plaintiff asked to be embodied in the charge. 
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No error of law having been committed in respect of the issue as 
to the insanity of the assured, it is to be taken as the result of the 
verdict that he was of sound mind when he took his life. 

This brings us to the question whether the insurance company 
was liable, assuming that it was not a part of the contract, enforce- 
able in Pennsylvania, that the assured should “not die by his own 
act, whether sane or insane,” within two years from the date of the 
policy. 

It is contended that the court erred in saying to the jury, as, in 
effect, it did, that intentional self-destruction, the assured being of 
sound mind, is in itself a defense to an action upon a life policy, 
even if such policy does not in express words declare that it shall 
be void in the event of self-destruction when the assured is in sound 
mind. But is it not an implied condition of such a policy that the 
assured will not purposely, when in sound mind, take his own life, 
but will leave the event of his death to depend upon some cause 
other than willful, deliberate self-destruction? Looking at the na- 
ture and object of life insurance, can it be supposed to be within the 
contemplation of either party to the contract that the company shall 
be liable upon its promise to pay, where the assured, in sound mind, 
by destroying his own life intentionally precipitates the event upon 
the happening of which such liability was fo arise? 

Life insurance imports a mutual agreement, whereby the insurer, 
in consideration of the payment by the assured of a named sum 
annually, or at certain times, stipulates to pay a larger sum at the 
death of the assured. The company takes into consideration, amoung 
other things, the age and health of the parents and relatives of the 
applicant for insurance, together with his own age, course of life, 
habits, and present physical condition; and the premium exacted 
from the assured is determined by the probable duration of his 
life, calculated upon the basis of past experience in the business 
of insurance. The results of that experience are disclosed by 
standard life and annuity tables, showing at any age the prob- 
able duration of life. These tables are deemed of such value 
that they may be admitted in evidence for the purpose of 
assisting the jury in an action for personal injury, in which 
it is necessary to ascertain the compensation the plaintiff is 
entitled to recover for the loss of what he might have earned in his 
trade or profession but for such injury: Railroad Co. vs. Putnam, 
118 U.S., 545, 554. Ifa person should apply for a policy expressly 
providing that the company should pay the sum named if or in the 
event the assured, at any time during the continuance of the con- 
tract, committed self-destruction, being at the time of sound mind, 
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it is reasonably certain that the application would be instantly re- 
jected. It is impossible to suppose that an application of that char- 
acter would be granted. If experience justifies this view, it would 
follow that a policy stipulating generally for the payment of the sum 
named in it upon the death of the assured, should not be interpreted 
as intended to cover the event of death caused directly and inten- 
tionally by self-destruction while the assured was in sound mind, 
but only death occurring in the ordinary course of his life. 

That the parties to the contract did not contemplate insurance 
against death caused by deliberate, intentional self-destruction 
when the assured was in sound mind, is apparent from the “ pro- 
visions, requirements, and benefits” referred to in, and made part 
of, the policy. They show that the policy was issued on the 20-year 
distribution plan, and was to be credited with its distributive share 
of surplus apportioned at the expiration of 20 years from the date 
of issue; that after three full annual premiums were paid, the 
company would, upon the legal surrender of the policy, before de- 
fault in the payment of any premium, or within six months there- 
after, issue a nonparticipating policy for a paid-up insurance, pay- 
able as provided, for the amount required by the provisions of the 
New York statute of May 21, 1879 (Laws N. Y., c. 347); that the 
assured was entitled to'surrender the policy at the end of the first 
period of twenty years, “and the full reserve computed by the 
American table of mortality, and 4 per cent interest, and the sur- 
plus, as defined above, will be paid therefor in cash;” that, if the 
assured surrendered the policy, the total cash value at the option of 
the policyholder should be applied “ to the purchase of an annuity 
for life, according to the published rates of the company at the 
time of surrender; ” that after two years from the date of the policy 
the only conditions that should be binding on the holder of the policy 
were that “he shall pay the premiums at the time and place and in 
the manner stipulated in the policy, and that the requirements of 
the company as to age, and military or naval service in time of war, 
shall be observed;” that in all other respects, if the policy matured 
after the expiration of two years, the payment of the sum insured 
should not be disputed; and that the party whose life was insured 
should always wear a suitable truss. These provisions of the con- 
tract tend to show that the death referred to in the policy was a 
death occurring in the ordinary course of the life of the assured, 
and not by his own violent act, designed to bring about that event. 

In the case of fire insurance it is well settled that although a pol- 
icy, in the usual form, indemnifying against loss by fire, may cover 
a loss attributable merely to the negligence or carelessness of the 
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insured, unaffected by fraud or design, it will not cover a destruc- 
tion of the property by the willful act of the assured himself in set- 
ting fire to it, not for the purpose of avoiding a peril of a worse 
kind, but with the intention of simply effecting its destruction. 
Much more should it be held that it is not contemplated by a policy 
taken out by the person whose life is insured, and stipulating for 
the payment of a named sum to himself, his executors, administra- 
tors, or assigns, that the company should be liable if his death was 
intentionally caused by himself when in sound mind. When the 
policy is silent as to suicide, it is to be taken that the subject of the 
insurance (that is, the life of the assured) shall not be intentionally 
and directly, with whatever motive, destroyed by bim when in sound 
mind. To hold otherwise is to say that the occurrence of the event 
upon the happening of which the company undertook to pay was 
intended to be left to his option. That view is against the very 
essence of the contract. 

There is another consideration supporting the contention that 
death intentionally caused by the act of the assured when in sound 
mind—the policy being silent as to suicide—is not to be deemed to 
have been within the contemplation of the parties; that is, that a 
different view would attribute to them a purpose to make a contract 
that could not be enforced without injury to the public. A contract, 
the tendency of which is to endanger the public interests or injur- 
iously affect the public good, or which is subversive of sound moral- 
ity, ought never to receive the sanction of a court of justice, or be 
made the foundation of its judgment. If, therefore, a policy—taken 
out by the person whose life is insured, and in which the sum named 
is made payable to himself, his executors, administrators, or assigns 
—expressly provided for the payment.of the sum stipulated when 
or if the assured, in sound mind, took his own life, the contract, 
even if not prohibited by statute, would be held to be against pub- 
lic policy, in that it tempted or encouraged the assured to commit 
suicide in order to make provision for those dependent upon him, 
or to whom he was indebted. 

Is the case any different in principle if such a policy is silent as 
to suicide, and the event insured against—the death of the assured 
—is brought about by his willful, deliberate act, when in sound 
mind? Light will be thrown on this question by some of the ad- 
judged cases having more or less bearing upon the precise point 
now before this court for determination. 

The plaintiff insists that the question just stated is answered in 
the affirmative by the opinion in Insurance Co. vs. Terry, above 
cited. As before stated, that was an action upon a life policy con- 
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taining the condition that it should be void if the assured should 
“ die by his own hand;” and the controlling question was whether 
the condition embraced the case of an assured who committed self- 
destruction at a time when his reasoning faculties were so far im- 
paired that he was unable to comprehend the moral character, the 
general nature, consequences, and effect, of the act he was about to 
commit, or when he was impelled thereto by an insane impulse 
which he had not the power to resist. There was no question in 
that case as to the effect upon the rights of the parties of inten- 
tional self-destruction, where the policy contained no provision as 
to suicide. In the course of the review of the adjudged cases, refer- 
ence was made in the opinion of this court to Borradaile vs. Hunter, 
5 Man. & G., 639, and also to Hartman vs. Insurance Co., 21 Pa. St., 
466,479. In the former case it appeared that the assured threw 
himself into the Thames, and was drowned; and the jury found 
that he voluntarily threw himself into the water, knowing at the 
time that he should thereby destroy his life, and intending thereby 
to do so, but at the time of committing the act he was not capable 
of judging between right and wrong. The question was as to the 
liability of the insurance company on a policy issued to the assured, 
containing a clause or proviso that the policy should be void if “the 
assured should die by his own hands, or by the hands of justice, or 
‘in consequence of a duel.” Maul, Erskine, and Coltman, JJ., held 
that the company was not liable, while Tindall, C. J., was of the 
opinion that the proviso embraced cases of felonious suicide only, 
and not cases of self-destruction while the assured was under the 
influence of frenzy, delusion, or insanity. In the latter case it ap- 
peared that the assured committed self-destruction by taking arsenic. 
The Supreme Court of Pennsylvania held that there could be no re- 
covery, Chief Justice Black saying: “The conditions of the policy 
are that it shall be null and void ‘if the assured shall die by his 
own hand, in or in consequence of a duel, or by the hands of jus- 
tice,’ etc. The plaintiff argues that the first clause here quoted does 
not embrace a suicide committed by swallowing arsenic. Where 
parties have put their contracts in writing their rights are fixed by 
it. But the contract is what they meant it to be, and, when we can 
ascertain their meaning from the words they have used, we must 
give it effect. One rule of interpretation is that we must never at- 
tribute an absurd intent, if a sensible one can be extracted from the 
writing. No absurdity could be greater than a stipulation against 
suicide in a duel. The words ‘die by his own hand’ must there- 
fore be disconnected from those which follow. Standing alone, 
they mean any sort of suicide. Besides this, the court was very 





1898. ] Ritter vs. Mutual Life Ins. Co. 817 


plainly right in charging that, if no such conditidn had been in- 
serted in the policy, a man who commits suicide is guilty of such a 
fraud upon the insurers of his life that his representatives cannot 
recover, for that reason alone.” Mr. Justice Hunt, delivering the 
opinion in Terry’s Case, made an observation in relation to the two 
cases just cited which is supposed to be favorable to the plaintiff's 
contention. He said, “In Hartman vs. Insurance Co., the doctrine 
of Borradaile vs. Hunter was adopted, with the confessedly unsound 
addition that suicide would avoid a policy although there was no 
condition to that effect in the policy.’ This observation of the 
learned justice was irrelevant to the case before the court, and can- 
not be regarded as determining the point in judgment. If it was 
meant that there could be a recovery by the personal representative 
of an assured who took out the policy, and who, in sound mind, 
took his own life,—the policy being silent in reference to suicide,— 
we cannot concur in that view. 

In Insurance Co. vs. Armstrong (117 U. S., 591, 600, 6 Sup. Ct., 
877), which was an action by the assignee of a life policy (the de- 
fense, in part, being that the assignee murdered the assured in order 
to get the benefit of the policy), Mr. Justice Field, speaking for this 
court, said: ‘‘ Independently of any proof of the motives of Hun- 
ter [the assignee] in obtaining the policy, and even assuming that 
they were just and proper, he forfeited all rights under it when, to 
secure its immediate payment, he murdered the assured. It would 
be a reproach to the jurisprudence of the country if one could re- 
cover insurance money payable on the death of a party whose life 
he had feloniously taken. As well might he recover insurance 
money upon a building that he had willfully fired.” 

In Hatch vs. Insurance Co. (120 Mass., 550), it appears that a pol- 
icy of insurance on the life of a married woman provided that “if 
the said person whose life is hereby insured shall die by her own 
act or hand, whether sane or insane, the policy should be null and 
void.” It was in proof that the assured died by reason of a mis- 
carriage produced by an illegal operation performed upon, and vol- 
untarily submitted to by her with intent to cause an abortion, and 
without any justifiable medical reason for such an operation. The 
court, observing that this voluntary act on the part of the assured 
was condemned alike by the laws of nature and by the laws of all 
civilized States, and was known by the assured to be dangerous to 
life, said: 1‘ We are of opinion that no recovery can be had in this 
case, because the act on the part of the assured causing death was 
of such a character that public policy would preclude the defendant 
from insuring her against its consequences; for we can have no 
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question that a*contract to insure a woman against the risk of her 
dying under or in consequence of an illegal operation for abortion 
would be contrary to public policy, and could not be enforced in the 
courts of this commonwealth.” The report of the case shows that 
it was decided without reference to the questions raised by the 
special clauses of the policy. 

The subject was considered by the Supreme Court of Alabama in 
Supreme Commandery vs. Ainsworth, 71 Ala., 436, 446. Chief Jus- 
tice Brickell,delivering the unanimous judgment of that court, said :— 

“Tn all contracts of insurance there is an implied understanding 
or agreement that the risks insured against are such as the thing 
insured, whether it is property or health or life, is usually subject 
to, and the assured cannot voluntarily and intentionally vary them. 
Upon principles of public policy and morals, the fraud or the crim- 
inal misconduct of the assured is, in contracts of marine or of fire 
insurance, an implied exception to the liability of the insurer: 
Waters vs. Insurance Co., 11 Pet., 213; Insurance Co. vs. March, 41 
Pa. St., 386; Chandler vs. Insurance Co., 3 Cush., 328. Death, the 
risk of life insurance, the event upen which insurance money is pay- 

‘able, is certain of occurrence. The uncertainty of the time of its 
occurrence is the material element and consideration of the contract. 
It cannot be in the contemplation of the parties that the assured, by 
his own criminal act, shall deprive the contract of its material ele- 
ment; shall vary and enlarge the risk, and hasten the day of pay- 
ment of the insurance money. The doctrine asserted in Fauntle- 
roy’s Case (4 Bligh [N. S.], 194, 211), that death by the hands of 
public justice, the punishment for the commission of a crime, avoids 
a contract of life insurance, though it is not so expressed in the con- 
tract, has not, so far as we have examined, been questioned, though 
the case itself may have led to the very general introduction of the 
exception into policies. The same considerations and reasoning 
which support the doctrine seem to lead, of necessity, to the con- 
clusion that voluntary, criminal self-destruction, suicide, as defined 
at common law, should be implied as an exception to the liability of 
the insurer, or, rather, as not within the risks contemplated by the 
parties, reluctant as the courts may be to introduce by construction 
or implication exceptions into such contracts, which usually contain 
special exceptions.” Again: “The fair and just interpretation of a 
contract of life insurance made with assured is that the risk is of 
death proceeding from other causes than the voluntary act of the 
assured, producing or intending to produce it,” and that “the ex- 
tinction of life by disease or by accident, not suicide, voluntary and 
intentional, by the assured, while in bis senses, is the risk intended; 
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and it is not intended that, without the hazard of loss, the assured 
may safely commit suicide.” 

In support of the general proposition that the law will not enforce 
contracts and agreements that are against the public good, and 
therefore are forbidden by public policy, reference is often made to 
the case of Society vs. Bolland, 4 Bligh (N. S.), 194, 211, known as 
“ Fauntleroy’s Case.” That was an action by assignees in bank- 
ruptcy to secure the amount due on a policy of insurance stipulating’ 
for the payment of a certain sum, upon the death of Fauntleroy, to 
his executors, administrators, or assigns. The assured was convicted 
of forgery, and for that offense was executed. The lord chancellor, 
after observing that the question was whether the parties repre- 
senting and claiming under one who effects insurance upon his life, 
and afterwards commits a capital felony, for which he was tried and 
executed, could recover the amount named in the policy, said: “ It 
appears to me that this resolves itself into a very plain and simple 
consideration. Suppose that in the policy itself this risk had been 
insured against; that is, that the party insuring had agreed to pay 
a sum of money, year by year, upon condition that in the event of 
his committing a capital felony, and being tried, convicted, and exe- 
cuted for that felony, his assignees shall receive a certain sum of 
money. Is it possible that such a contract could be sustained? Is 
it not void upon the plainest principles of public policy? Would 
not such a contract, if available, take away one of those restraints 
operating on the minds of men against the commission of crime, 
namely, the interest we have in the welfare and prosperity of our 
connections? Now, if a policy of that description, with such a form 
of condition inserted in it in express terms, cannot, on grounds of 
public policy, be sustained, how is it to be contended that in a policy 
expressed in such terms as the present, and after the events which 
have happened, we can sustain such acclaim? Can we, in consider- 
ing this policy, give to it the effect of that insertion which, if ex- 
pressed in terms, would have rendered the policy, as far as that 
condition went, at least, altogether void ?” 

Referring to that case, Bunyon, in his work on Life Insurance, 
says: “It would render those natural affections which make every 
man desirous of providing for his family an inducement to crime; 
for the case may well be supposed of a person insuring his life for 
that purpose, with the intention of committing suicide. Fora policy, 
moreover, to remain in force when death arose from any such cause, 
would be a fraud upon the insurers; for a man’s estate would 
thereby benefit by his own felonious act. Hence the rule of law 
when there is no condition whatever; but in that case, if the suicide 
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or self-destruction takes place when the assured is insane and not 
accountable for his acts, the rule arising from public policy does 
not apply, and his representatives are entitled to the policy money:” 
Third Ed., p. 96. 

In Moore vs. Woolsey (4 El. & Bl., 243, 254), in which the ques- 
tion was as to the rights of an assignee under a policy providing 
that if the assured should die by dueling, or by his own hand or the 
hand of justice, it should be void as tothe personal representative 
of the assured, Lord Campbell, C. J., said that “if a man insures his 
life for a year,and commits suicide within the year, his executors 
cannot recover on the policy, as the owner of a ship who insures 
her for a year cannot recover upon the policy if within the year he 
causes her to be sunk. A stipulation that in either case upon such 
an event the policy should give a right of action would be void.” 

For the reasons we have stated, it must be held that the death of 
the assured, William M. Runk, if directly and intentionally caused 
by himself, when in sound mind, was not a risk intended to be cov- 
ered, or which could legally have been covered, by the policies in 
suit. 

The case presents other questions, but they are of minor impor- 
tance, and do not affect the substantial rights of the parties. | 


We perceive no error of law in the record, and the judgment is 
affirmed. 


Mr. Justice Peckham did not participate in the consideration or 
decision of this case. 


SUPREME COURT OF WISCONSIN. 


PATTERSON ET AL. 
v8. 


NATURAL PREMIUM MUT. LIFE INS. CO.* 


The policy provided that it was absolutely incontestable except among other 
things that death in violation of law was not among the risks assumed. 
The policy was originally payable to insured but was afterwards assigned 
to his children with the company’s consent. 

Held, That in such case suicide while sane is no defense as against the assig- 
nees in the absence of a special provision against such suicide in the policy. 

Held, That the provision against death in known violation of law did not 
affect the case. 

Held, That misrepresentations as to health were no defense. 


* Decision rendered, June 23, 1898. 
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Statement of facts by Wrinstow, J. 

This is an action to recover upon an insurance policy issued by 
the appellant July 20, 1895, upon the life of Alexander W. Patter- 
son, and originally payable to the administrators, executors, or as- 
signs of the insured. On the 4th of October, 1895, the policy was 
assigned, with the consent of the company, to the plaintiffs, who 
are the children of the insured. Alexander W. Patterson was 49 
years of age at the time of the issuance of the policy, and was then 
married to his second wife, by whom he had no children; the plain- 
tiffs being his children by a previous marriage. The first year’s 
premium was paid upon the policy, and the insured died by his own 
hand February 25, 1896. Proofs of the death were duly made. 
There was a written application, on which the policy was issued, 
which contained the following warranty :— 

I hereby certify that I have read all the statements and answers in this ap- 
plication, and warrant and agree that no circumstance or information has 
been withheld or omitted touching my past and present state of health and 
habits of life, and that said statements and answers, together with this decla- 
ration, as well as those made or to be made to the company’s medical exam- 
iner, are true, and shall be the basis of the contract applied for. 

The policy itself contained the following provisions, among 
others :— 


This policy is absolutely incontestable from the date of its delivery and 
acceptance, except for nonpayment of premiums or misstatement of age; and 
the latter may be corrected or adjusted if the age of entry was within the 
limit of ages insured by this company. * * * Engaging in military or 
naval service in time of war or insurrection, without the written permission 
of the company, or death in consequence of, or in, violation of law by said 
insured, are risks not assumed by this company. 


There was no special provision as to death by suicide. The 
defense was that Patterson intentionally suppressed facts, and 
made deliberate false statements of other facts, as to his health, in 
the written application, and also that he fraudulently procured the 
issuance of the policy, with intent to commit suicide, as a part of a 
scheme to defraud the defendant out of the sum of $3,000 for the 
benefit of his children, and that in furtherance of said scheme he 
deliberately shot and killed his wife, and then immediately after- 
wards shot and killed himself, and that his death was in consequence 
of, or in, violation of law. The evidence showed that the deceased, 
in his application represented his health as fair, but that he bad 
some palpitation of the heart, dyspepsia, and malaria, and that he 
had applied for a pension on the ground of indigestion caused by 
exposure in the army. Upon this application the medical examiner 
of the company reported the health of the insured as fairly good, 
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but that he had dyspepsia, and was a second-class risk. It appeared 
further that in 1890 the insured had made application for a pension 
on account of disability resulting from rheumatism, severe stomach 
and heart trouble, and throat trouble, with general debility and 
prostration. There was also some testimony tending to show that 
the deceased was in better physical condition at the time of the is- 
suance of the policy than he was when he made application for the 
pension. The policy was actually written July 20, 1895; but the 
premium was not paid, nor the policy taken from the office by 
the insured, until October 1, 1895. On the 4th of October, 1895, 
he assigned the policy to his children, at the company’s office, and 
then inquired as to his wife’s legal rights in his property in case she 
survived him. The insured had no active employment, and was in 
financial difficulties, and shortly prior to his suicide talked with his 
children considerably about bis business affairs, but showed no evi- 
dence of insanity. On the night of February 25, 1896, he deliber- 
ately shot and killed his wife at his home, and then called his 
daughter to the room, to see that she was in fact dead, after which 
he shot and killed himself. The expert evidence given on the trial 
tended strongly to show that the insured was sane when he killed 
himself. A verdict for the plaintiffs was directed for the face of 
the policy, and from judgment thereon the defendant appeals. 


A. R. Busuyett and R. M. La Fouterte, for Appellant. 
Jones & Srevens, for Respondents. 


Winsiow, J. (after stating the facts. ) 

There was evidence tending to show that the deceased was sane 
when he shot himself; hence, the verdict having been directed, it 
must be assumed upon this appeal that such was the fact. Starting 
from this basis, the argument of the defendant is, in substance: (1) 
That intentional self-destruction while sane is not a risk covered by 
a policy of life insurance, even when there is no clause in the policy 
specifically exempting the company from liability for such death; 
(2) the incontestable clause does not cover such a death, and, even 
if it be held to do so by its terms, such a stipulation would be void, 
as against public policy; (3) intentional self-destruction while sane 
is a crime, and hence the stipulation providing that death in viola- 
tion of law is not a risk assumed by the company defeats a recovery. 

Upon the first proposition, reliance is placed upon the recent de- 
cision of the Supreme Court of the United States in the case of Ritter 
vs. Insurance Co. (not yet officially reported). In this case it was 
distinctly held that intentional self-destruction by the assured while. 
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sane is not a risk covered by a life insurance policy, even when the 
policy contains no exception as to such a death; and it was further 
said that such arisk could not be legally covered by a policy, be- 
cause it would be against public policy to make such a contract. 
This was an action by the executors of the estate of the assured 
upon a policy payable directly to his executors, administrators, and 
assigns; and there was much evidence tending to show that the 
assured deliberately effected this, and a large amount of other life 
insurance, with the intention of committing suicide, and thus enrich- 
ing his estate and paying his debts. Another, and perhaps the only 
other direct adjudication to the same effect is the decision in the 
case of Supreme Commandery vs. Ainsworth, 71 Ala., 436. The 
principle upon which these decisions rest is thus well stated in the 
last-named case: “ Death, the risk of life insurance, the event upon 
which the insurance money is payable, is certain of occurrence. 
The uncertainty of the time of its occurrence is the material ele- 
ment and consideration of the contract. It cannot be in the con- 
templation of the parties that the assured by his own criminal act 
shall deprive the contract of its material element,—shall vary and 
enlarge the risk and hasten the day of payment.” The authorities 
upon which these decisions are principally based consist of certain 
expressions of opinion contained in Hartman vs. Insurance Co. (21 
Pa. St., 466); Moore vs. Woolsey, (4 El. & Bl., 243), and Society vs. 
Bolland (4 Bligh [N. R.], 194), in none of which cases, however, was 
the question directly in issue. Support for the proposition is also 
drawn from the well-established principle of the law of fire insur- 
ance, that, if the insured intentionally set fire to the property in- 
sured and destroy it, he cannot recover for the loss. It is certainly 
not to be denied that the reasoning in favor of the proposition is 
cogent, and were the question a new one in the law, the argument 
would be well nigh irresistible, especially where, as in the Ritter 
Case, the policy runs in favor of the estate of the insured, and the 
proceeds will go to the enrichment of such estate, instead of to 
other beneficiaries. But it is by no means a new question, and 
there are numerous authorities which directly hold that, where life 
insurance is effected for the benefit of wife or children, suicide while 
sane is not a defense, in the absence of a condition or exception to 
that effect in the policy: Fitch vs. Insurance Co., 59 N. Y., 557; 
Darrow vs. Society, 116 N. Y., 537; Patrick vs. Insurance Co., 67 
Barb., 202; Mills vs. Rebstock, 29 Minn., 380; Kerr vs. Association, 
39 Minn., 174; Association vs. Wanner, 24 Ill. App., 357. This prin- 
ciple was stated as the law in McCoy vs. Association (92 Wis., 577), 
although it probably was not directly involved in that case. The 
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American text-books which treat of the subject very generally state 
this to be the law: 1 May, Ins., § 324; Nibl. Ben. Soc., § 156; 3 
Joyce, Ins., § 2653; 3 Am. & Eng. Enc. Law (2d Ed.), p. 1016. 
While these text-book citations may net be considered as very con- 
vincing, they certainly tend to show the general impression prevail- 
ing among the legal profession upon the subject, and that impres- 
sion certainly prevailed in the Supreme Court of the United States 
when the case of Insurance Co. vs. Terry (15 Wall., 580), was de- 
cided; for in that case Mr. Justice Hunt refers to the contrary dic- 
tum in Hartman vs. Insurance Co., supra, as “ confessedly unsound.” 
The fact that insurance companies have almost universally deemed 
it necessary to insert in their policies provisions exempting them from 
liability in case of suicide, “sane or insane,” may perhaps also be 
considered as showing the general trend of opinion upon the sub- 
ject in insurance circles; but, whether this deduction is to be prop- 
erly drawn or not, we think it certain that the fact that life insur- 
ance policies universally contain this provision is of weight in 
determining the construction now to be placed upon a policy which 
omits all specific reference to suicide, and also ostentatiously con- 
tains a clause providing that it shall be absolutely incontestable for 
any cause save for nonpayment of premiums or misstatement of 
age. What would an applicant for insurance be entitled to think 
was the meaning of such a policy, when presented to him, garnished 
with the usual and customary commendations of the average solici- 
tor of insurance? Certainly he would not think that its legal effect 
was the same as that of a policy containing the usual provisions 
against suicide, sane or insane. 

The policy before us was originally payable to the administra- 
tors, executors, or assigns of Patterson; but within a few days it 
was assigned, with the consent of the company, to the plaintiffs, his 
children, and so remained. After this assignment it was no longer 
a policy in favor of Patterson’s estate, but in favor of his children, 
as beneficiaries, as much as though originally made payable to them. 
Under the decision of this court in Foster vs. Gile (50 Wis., 603), 
such a beneficiary has an actual, subsisting interest in the policy, 
subject to the right of the insured, who has paid the premiums, to 
vest it elsewhere; but, until such action by the assured, the interest 
of the beneficiary is such a vested, subsisting interest as would pass 
to the administrator of the beneficiary in case of bis death. Such 
being the case, it falls directly within the principle of the New York 
and Minnesota cases before referred to, which hold that, as against 
such a beneficiary, suicide of the insured while sane is not a defense, 
in the absence of a provision in the policy. Nor would the applica. 
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tion of that principle to this case necessarily conflict with the Ritter 
Case, where the policy was in favor of the estate of the insured. It 
may well be in such a case that the intentional suicide of the insured 
while sane would prevent a recovery by his personal representatives, 
‘and yet not prevent a recovery in case of a policy in favor of bene- 
ficiaries who had a subsisting, vested interest in the policy at the 
time of the suicide, and who could not, if they would, prevent the 
act of the insured. 

In determining what rule should be adopted by this court in the 
present case, there are numerous considerations which deserve 
attention. It must be borne in mind that the suicide clause has 
become so universal in policies that its absence at once attracts 
attention. It can hardly be otherwise than that the agent soliciting 
insurance under such a policy as this would at once call attention 
to its apparent liberality, in that there was no suicide clause, and, 
further, that there was in addition an “absolutely incontestable” 
clause; and the average layman (not to say lawyer), in looking it 
over, would conclude that it was in fact a very favorable policy to 
the insured. These provisions are all carefully framed by the in- 
surance company, and expressly framed to induce people to insure; 
and the principle is familiar and just that, when the policy is 
capable of two meanings, that which is most favorable to the in- 
sured is always to be adopted: Utter vs. Insurance Co., 65 Mich., 
545. In at least one State (Missouri) there exists a statute which 
prohibits the defense of suicide, except when it was contemplated 
at the time of effecting the insurance, and makes void any contrary 
stipulation in the policy: Rev. St. Mo., 1889, § 5855. This statute 
has been enforced by the courts of Missouri, and by the Circuit 
Court of Appeals of the United States, without apparent question 
as to its validity on the ground of public policy: Keller vs. Insur- 
ance Co., 58 Mo. App., 557; Indemnity Co. vs. Berry, 1 C. C. A., 561. 
Bearing these things in mind, and while conceding the strength of 
the arguments upon public policy on which the Ritter Case is based, 
we still think, in view of the prior decisions above cited to the 
contrary of the rule there laid down, and the general apparent 
acquiescence in those decisions by the courts and by the people, 
that we ought to hold, in accordance with those decisions, that, in 
a case where third persons are beneficiaries, intentional suicide of 
the insured while same does not avoid the policy, in the absence of 
any provision in the policy to that effect. Whether the rule would 
apply to a case where the personal representatives of the insured 
were bringing the action for the benefit of the estate of the insured 
is not decided, because that case is not before us. In so holding it, 

Vou. XXVII.—53 
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becomes unnecessary to consider the effect of the incontestable 
clause upon this branch of the case. 

We now come to consider the effect of the clause providing that 
death “in consequence of, or in, violation of law” is not a risk 
covered by the policy. It is truly said that intentional suicide while 
sane was a felony at common law. It was punished by forfeiture of 
goods, but, as we do not inflict such punishments, it is now little 
more than the shadow of a crime. Technically, it is still a crime 
in this State, because we have retained the common law so far as it 
is not inconsistent with our laws and general situations; but it is not 
a crime within the ordinary meaning of the term, or any usual 
definition, because we have no statute punishing either suicide or 
attempted suicide. Mr. Bishop’s definition of a crime (1 Bish., New 
Cr. Law, § 32) is “any wrong which the government deems injurious 
to the public at large, and punishes through a judicial proceeding 
in its own name.” This was approved by this court in re Bergin, 
31 Wis., 383. Such is undoubtedly the general conception of a 
criminal offense, namely, a violation of law for which there is a 
punishment. Words are to be understood in their generally under- 
stood and accepted meaning. Now, as before said, the insurance 
company have deliberately struck out the usual suicide clause from 
their policy, and put in an “absolutely incontestable” clause. Is it 
reasonable to say that they have in fact retained the suicide pro- 
vision, artfully concealed under a form of words which not one 
person in a hundred would suspect meant to include it? We think 
not. The rule that in case of doubt or ambiguity the language 
used (being the company’s own language) must be construed most 
strongly against it again applies. Certainly, if this clause were 
held to include suicide, the language of the policy would be grossly 
misleading: Kerr vs. Association, 39 Minn., 174. The New York 
courts have held suicide not a crime, because common-law crimes 
have been abolished in that State: Darrow vs. Society, 116 N. Y., 
537. 

But it is further claimed by the defendant that the evidence 
tended to show a fraudulent scheme on the part of Patterson, when 
he took out his policy, to obtain insurance on his life for the purpose 
of thereafter committing suicide, and defrauding the company for 
the benefit of his children. Doubtless, this would be a good de- 
fense, if shown, unless it be cut off by the “incontestable clause.” 
It should be a defense not based on the suicide alone, but on the 
whole fraud, of which the act of suicide was only the ultimate step. 
But the difficulty is that we have been unable to find any evidence 
which would justify the submission of that question to the jury. 
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It is said that he falsely represented his state of health in his appli- 
cation, and concealed some of the grounds upon which he had 
previously made application for a pension. There does not seem to 
be much merit in the claim. He submitted himself for examination 
to the company’s medical examiner, who reported that he had 
dyspepsia, and that he was only a second-class risk. The company 
had full notice that he was not in first-class health, because the 
insured himself stated in his application that he had dyspepsia, and 
had had malaria, and had applied for a pension on the ground of 
indigestion brought on by exposure in the army. Besides, the in- 
contestable clause would seem to effectually bar this defense. If 
this clause be not altogether a glittering generality, put in for no 
purpose except to induce men to insure, it would seem that it must 
cover such misstatements or omissions as are here alleged. Such 
clauses have been upheld by various courts: Wright vs. Association 
(N. Y. App.); Simpson vs. Insurance Co. (N. C.); Goodwin vs. Society 
(Iowa); Kline vs. Association, 111 Ind., 462. We see no reason why 
an insurance company may not take the risk of ascertaining for 
itself the condition of health of the insured. Judgment affirmed. 


SUPREME COURT OF TENNESSEE. 


CLEMENT ET AL. 
v8. 


NEW YORK LIFE INS. CoO.* 


A policy, which provided that it should be incontestable after one year if the 
premiums were paid as required, was issued payable to the insured 
and his personal representatives. It appeared thas the policy had been 
procured under fraudulent representations as to health, and was, under 
previous agreement, assigned for a consideration to parties having no in- 
surable interest, but who had knowledge of the fraud, and who paid the 
premiums. 


Held, That, under ordinary circumstances, stipulation as to incontestability 
is valid, and may be enforced ; and a further policy provision that fraud 
should vitiate it, requires that such fraud should be set up within the 
year. 

Held, That evidence of fraud on the part of the insured was admissible where 
it involved also the question of fraud on the part of the assignee. 

Held, That fraud and absence of insurable interest on the part of the assignee 
cannot be cured by setting up the provision not to contest. 

Held, That, while a policy originally issued in good faith to a beneficiary 
‘legally entitled may afterwards be assigned to one having no insurable 
interest, yet, when so taken out as a eolorable evasion of the law against 
gambling contracts, it cannot be enforced. é 


* Decision rendered, March 10, 1898. 
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Nor will the case be helped by a provision in the will of the insured giving 
the insurance to the assignee where the claim is not made by virtue of the 
will, but of the assignment. 


Held, That in such case the company is not estopped from contesting by the 
incontestability clause. 


Held, That the assignee could not recover by virtue of the assignment. 


Catpwett & Lowe, for Appellants. 
Turtey & Wricur and Moore & Wetts, for Appellee. 


Wigs, J. 

This is an action upon a policy of insurance for $8,000, upon the 
life of Mattie Lee Wright. The policy was issued on the 11th of 
October, 1893, and was payable to the executors, administrators, 
and assigns of the insured. On the 19th of October, 1893, it was 
assigned to R. H. Clement and W. B. Kerr, upon consideration that 
they pay the premiums as they should accrue, as well as the pre- 
miums upon a policy of $2,000 issued simultaneously by the assured, 
upon his life, for the benefit of his wife, and the further considera- 
tion of $25 paid to the assured himself. The assured died De- 
cember 27, 1894, or one year, two months, and sixteen days after 
the policy issued, he being about 26 years of age. After his death, 
W. B. Kerr assigned $2,228.10 of his part and interest in the policy 
to the Jerome Hill Cotton Company, to satisfy an attachment which 
had been levied upon it, and afterwards, but before this suit was in- 
stituted, assigned the remainder of his interest under the policy to 
his two sons, the complainants W. A. and E. B. Kerr. Upon the 
hearing of the cause in the court below, upon a voluminous record 
and a vast volume of proof, the chancellor was of opinion that com- 
plainants were not entitled to recover upon the policy, nor to any 
relief; and dismissed the bill at their cost, and they have appealed 
and assigned errors. 

The learned chancellor, in his decree, set out in full his finding 
of facts and conclusions of law thereon. We are satisfied from 
an examination of the entire record as it is presented that the chan- 
cellor was in the main correct in finding the facts, as follows: When 
the policy was issued, the insured was not a fit and suitable subject 
for insurance, because of ill health and bodily infirmities, of a serious 
character, which was well known to him, and concealed by him in 
making his application, and he procured the policy by fraudulent 
misrepresentations as to his physical condition. It also appears that 
prior to the delivery of the policy, and doubtless to the application, 
the said R. H. Clement and W. B. Kerr had agreed with the insured 
that, for the consideration heretofore stated, he would transfer the 
policy for $8,000 to them; and the policy was procured in conform- 
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ity to and in pursuance of such agreement, said Clement and Kerr 
paying the cash to the agent, but not until after the transfer was 
made and the policy delivered to them. The terms of the transfer 
recite that Clement and Kerr were creditors of the insured; but 
such does not appear to be the fact from the record, except so far 
as that relation may be said to have arisen out of the agreement re- 
ferred to; nor were they in any way related to him, nor did they 
have any insurable interest in the life of the deceased, but had 
knowledge of his physical condition. The chancellor was therefore 
of opinion that the transaction was a gambling or wagering contract 
upon the life of the insured; that to recognize or enforce it would 
be contrary to sound public policy; and that the subassignees or 
transferees of W. B. Kerr could stand upon no other or higher 
ground than he could. 

Unquestionably, the findings of the chumenlin: are correct, and his 
conclusions correct, upon the record as presented to us, unless they 
are controlled and neutralized by the provisions of the policy in re- 
gard to the right of the company to contest its liability in case of 
death. The provision referred to is as follows:— 

Incontestability. After this policy shall have been in force one full years 
if it shall become a claim by death, the company will not contest its payment 
provided the conditions of the policy as to payments of premiums have been 
observed. 

The rights of the parties are made thus to turn upon the force, 
effect, and extent of this provision in the policy. It must be ap- 
parent from the outset that this provision was intended to have 
some material effect, and not inserted as a matter of form. No more 
tempting provision to an applicant could be introduced into a policy 
of life insurance than this one, which guarantied to the applicant 
that his policy should not be contested after the expiration of one 
year, provided the premiums were paid. Premiums upon a life 
policy are often paid at a great sacrifice, and one of the most dis- 
turbing and unsatisfactory features of the insurance contract is the 
fact that after these sacrifices and payments have been made for a 
number of years, and the insured has died, so that his testimony and 
perhaps that of others has been rendered unavailable by the lapse 
of time and the occurrence of death, instead of receiving the promised 
reward, the beneficiary will be met with a contest and a lawsuit to 
determine whether the insurance ever had any validity or force. 
Hence it has become an almost universal practice with insurance 
companies to provide against any contest or forfeiture of their policies 
after a certain length of time, greater in some cases, and less in 
others. The provision in this case is very broad inits terms. There 
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is only one condition upon which the validity of the policy can be 
questioned after the lapse of a year, and that is the nonpayment of 
premiums. The meaning of the provision is that, if the premiums 
are paid, the liability shall be absolute under the policy, and that no 
question shall be made of its original validity. No reasonable con- 
struction can be placed upon such provisions other than that the 
company reserves to itself the right to ascertain all the facts and 
matters material to its risk and the validity of its contract, for one 
year; and if within that time it does not ascertain all the facts, and 
does not cancel and rescind the contract, it may not do so afterwards 
upon any ground then in existence. “The practical and intended 
effect of the stipulation is to create a short statute of limitation in 
favor of the insured, within which limited period the insurer must, 
if ever, test the validity of the policy.” 

It has been held that an agreement limiting the time within which 
an action may be brought upon a policy of insurance by the benefi- 
ciary is not against public policy, and may be enforced, though less 
than the usual time imposed by law has been fixed. If this be so, 
it is difficult to see why a similar limitation upon the right of the in- 
surer to contest should be against public policy, and why it should 
not be enforced by the courts. It is said, however, that fraud ap- 
pearing in the origin of the contract must, as in any other case, 
render it null and void from the beginning. It is true that fraud 
vitiates all agreements and undertakings based upon it, and they 
may be set aside at the instance of the party defrauded. So, in this 
case, fraud in obtaining the policy would vitiate it at the option and 
upon the motion of the party defrauded; but, under the provision 
in question, the party must within the year exercise his right to re- 
pudiate and rescind it. The effect of this agreement not to contest 
is to put the company in the attitude of being unable to set up any 
fraud or false swearing in obtaining the policy, or any other defense 
to it, save the one excepted, so far as its original validity is con- 
cerned. Unless the language be thus construed, it is unpractical to 
put any reasonable interpretation on it. Unless it is the object and 
purpose of the provision to cut off all defenses arising out of the 
false statements of the applicant to obtain it, it is difficult to see 
what practical benefit the insured is to derive from it. It has been 
well said: “The effect of the provision is to prevent the insurer 
from interposing as a defense the falsity of the representations of 
the insured, which is fraud. But it does not prevent an abandon- 
ment, rescission, and cancellation of the contract for such fraud 
provided the action for that purpose is brought within a year.” It 
is virtually saying to the insured that “I will take one year in which 








1898. ] Clement et al. vs. New York Life Ins. Co. 831 


to ascertain whether your representations are false or not, and 
whether you have been guilty of any fraud in obtaining the contract; 
and if, within that period, I cannot and do not detect such falsity 
and fraud, I will obligate myself to make no further inquiry in the 
matters, and to make no defense on account of them.” It has also 
been properly said: “Such a stipulation ought to be an incentive to 
the insurer to exercise vigilance and good faith in investigating the 
truth or falsity of the representations upon which the policy is is- 
sued, while the matter is fresh, and thus it operates fairly between 
the parties. The witnesses are all alive, and the exact truth can, 
if ever, be ascertained; and the stipulation prevents the insurer 
from lying by and receiving the premiums during the life of the in- 
- sured, and after his death, when the good faith and the truth of his 
representations cannot be supported by his own oath [and strength- 
ened by his own efforts and superior knowledge], contesting the 
policy upon the ground that the insurer’s representations were false 
or untrue. Such a stipulation is neither unreasonable nor contrary 
to public policy. It is true, there is in the policy a stipulation that 
a fraud shall vitiate it; but this is not inconsistent with the further 
requirement that the insurer must set up the fraud in the time 
limited:” Wright vs. Association, 43 Hun., 61; Wood vs. Dwarris, 
11 Exch., 493; Wright vs. Association, 118 N. Y., 237; Kline vs. As- 
sociation, 111 Ind., 462. Fraud is always required to be set up 
promptly when discovered, or it may be treated as waived; and the 
effect of this stipulation is that the insurer must exercise due dil- 
igence to discover such fraud within the year, and, if it fails to doso, 
it will treat it as waived, and no inquiry will be made or allowed 
into such matters. It clearly appears from the record in this case 
that the company in one year could have discovered all the facts 
now inclosed in the proof relating to the question. 

Objection was made by the complainants to any testimony relat- 
ing to the truth or falsity of the representations made or fraud 
practiced by the assured or the transferees in obtaining this policy; 
but such objections were overruled, and much testimony pro and 
con has been taken on this point, and this is now assigned as error. 
We are of opinion that this would be error if the present suit were 
being prosecuted by the assured’s representatives or any bona fide 
assignee of the assured. To give any effect to the stipulation if the 
suit were in the interest of the original beneficiary or his bona fide 
assignee, the company must be estopped from inquiring into any 
matter involved in the original validity of the policy. But when the 
suit is brought by a transferee, and the chancellor is of opinion that 
such transferee did not hold in good faith, and that the transfer was 
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but a mere evasion of the rule against wagering policies, then the 
evidence is admissible on the question of fraud or good faith on 
the part of the transferee. 

It is said by the defendant company that there is no sufficient 
proof that the premium due one year after the policy issued was 
ever paid to the company. The bill alleges that the premium was 
paid promptly when due, and a receipt is filed for the same, and 
made an exhibit to the bill; and, again, that all premiums have been 
promptly paid on the policy when due, and these payments were 
made under the agreement by the assignees R. H. Clement and W. 
B. Kerr. The contest is not that the premium was not paid, but that 
there is no evidence that such payment was made to the company 
or any authorized agent of the company. The answer neither ad- 
mits nor denies the payment, but calls for strict proof of the same 
if deemed material. The alleged receipt filed with the billas an ex- 
hibit is in the words and figures following :— 

New York Life Insurance Company, 346 & 348 Broadway, New York. Re- 
ceived $164, being the annual premium due Oct. 11, 1894, upon policy No. 565,- 
543. John A. McCall, President. Countersigned by Wm. H. Wood, Cashier. 

On the back of this receipt there is printed a “Notice to Policy- 
holders,” and one clause of the notice is as follows:— 

All premiums are due and payable at the home office of the company, unless 
otherwise agreed in writing ; but any premium may be paid to an agent 
producing a receipt therefor, signed by the president, vice-president, second 
vice-president, actuary, or secretary, and countersigned by such agent. 

A similar provision is found in the policy itself. 

William H. Wood was not examined, but it was attempted to be 
shown that he stated that he was the general agent of the company 
at Memphis, where it had a branch office; that he was authorized to 
receive premiums and give receipts; and that he did receive the pre- 
mium, as stated, and executed the receipt. This evidence was 
objected to, on the ground that agency cannot be proven by the 
statements of the party assuming to uct as such. The objection was 
overruled by the chancellor, and to his ruling exception was taken. 
It is now assigned as error by the company that the chancellor im- 
properly admitted this testimony, and the same should have been 
excluded. We think there is ample evidence that Wood was held 
out and recognized as the general agent of the company, and that 
he had in his possession the receipt of the company, signed by its 
president, John A. McCall, and delivered this when the payment was 
made. 

In regard to the point made that the assignees R. H. Clement 
and W. B. Kerr had no insurable interest in the life of the deceased, 
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and the transaction as to them was invalid and void, it is necessary 
to repeat that the policy was not made payable to them when origi- 
nally issued, but to the executors, administrators, and assigns of 
the insured. Within a few days thereafter, it was regularly 
assigned to said Clement and Kerr in the manner and form pre- 
scribed by the policy; and the assignment or transfer was made 
known to and recognized by the company, by receiving and retain- 
ing a copy of the ‘transfer. A policy for $10,000 had been pre- 
viously procured in another company, payable to Clement and 
Kerr, but in which the wife was to have a beneficial interest to the 
extent of $2,000; but this policy was not acceptable to Ciement and 
Kerr, and they declined to receive it; and the application was then 
made for the present policy, payable to the assured, with an agree- 
ment that he would transfer it to Clement and Kerr. The insured, 
before his death, executed a last will and testament, in which he re- 
cited that he was indebted to Clement and Kerr prior to the Ist of 
October, 1893; that the policy had been issued to him and trans- 
ferred to them on the 19th of October, 1893, and the transter ac- 
cepted by the company November 14, 1893; and in his last will, he 
directs that the proceeds of the policy be paid to them in the event 
of death. As before stated, neither Clement nor Kerr was related 
in any way to the insured, nor were they creditors, nor did they 
give any consideration for the transfer, except the $25 paid the 
assured, and undertaking to pay the premiums on the transferred 
policy as well as the $2,000 policy issued at the time with the policy 
in controversy upon the assured’s life, in favor of his wife; and they 
had knowledge of the assured’s physical condition. If this transfer 
is not authorized by the policy or by any rule of law, or is opposed 
to any sound ground of public policy, we cannot see that such in- 
firmity can be in any way cured by the provision not to contest. 
That provision relates to the issuance of the policy and the repre- 
sentations made to obtain it, and not to any subsequent transfer, 
disposition, or assignment of the policy. As to these matters, the 
stipulation has no reference or effect. It relates only to matters 
arising between the insurer and the insured, and not to matters in 
which third persons are concerned. 

The only provision in the policy as to assignments is the 
following :— 

Any assignment of this policy must be made in duplicate, and both must be 
sent to the home office, one of them to be retained by the company. The 
company has no responsibility for the validity of any assignment. 

There is nothing in the policy as to who may be beneficiaries, nor 
as to whom assignments and transfers may be made to; but it is 
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clearly indicated that transfers and assignments may be made at 
the risk of the parties. We are therefore relegated to the general 
law of insurance to determine whether such transfer and assign- 
ment can be sustained. We think there can be no question but 
that the consideration for the transfer is sufficient as to amount and 
value if it can be sustained on other grounds; and the only question 
is whether such transfer to one or more third persons having no in- 
surable interest can be sustained under the rules of law and upon 
grounds of sound public policy. 

While the authorities are in hopeless conflict, the weight of 
authority is that one who takes out a policy upon the life of an- 
other, paying the premiums therefor himself, must have an insur- 
able interest in the life of that other, or the policy will be a mere 
wager policy, upon which the party to whom it was issued cannot 
recover. See authorities collated in 3 Am. & Eng. Enc. Law (2d 
Ed.), p. 929. But the weight of authority is that when the insured 
contracts directly with the insurer, paying the premiums himself, 
he may designate as beneficiary one who has no insurable interest 
in his life: Id., p. 959. So, also, the weight of authority is that, 
when a policy has once been issued to a beneficiary legally entitled, 
he may assign it to another, who has no insurable interest, either 
by a transfer in his lifetime, or by a last will and testament: Id., p. 
1025. But, while this is true, the transfer and assignment must be 
made in good faith, and not as a mere colorable evasion of the pro- 
vision in regard to wagering contracts, and in order to validate or 
legalize the same: Id., p. 1025, and notes; Insurance Co. vs. Hamil- 
ton, 5 Sneed, 269; Nye vs. Grand Lodge, 9 Ind. App., 131; Rittler 
vs. Smith, 70 Md., 261; Fairchild vs. Association, 51 Vt., 613; Bur- 
singer vs. Bank, 67 Wis., 75; Heinlein vs. Insurance Co. (Mich. ), 25 
Lawy. Rep. Ann., 627, note; Carpenter vs. Insurance Co., 161 Pa. 
St., 9; Fitzgerald vs. Insurance Co., 56 Conn., 116; Olmstead vs. 
Keyes, 85 N. Y., 593; Clark vs. Allen, 11 R. L., 439. 

We think the facts in this case show that while this policy was, 
taken out by the assured, payable to his executors, etc., it was done 
under a pre-existing agreement with Clement and Kerr that they 
would pay the premiums and the other considerations named, and 
have the benefit of the policy; and the assignment to them was in 
furtherance of this agreement, and it was therefore a wagering 
policy. But it is said that, if this be true, still the complainants can 
take under the will of the assured. It is doubtless true that any 
one, by will, may bequeath the proceeds of a life policy payable to 
himself or his executors or administrators to whom he pleases, and 
the fact that the legatee has no insurable interest will not defeat his 
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right to receive under the will. But the parties complainant do 
not sue to seek to recover in this cause as legatees or under the will 
of the insured. On the contrary, they expressly state, when asked 
the question in making proof of death under what title they claim, 
that they claim under the transfer and assignment. The provision 
in the will appears clearly to be an afterthought and act to 
strengthen, consummate, and support the transfer, and was in fur- 
therance of the original fraudulent contrivance and agreement to 
vest an interest in complainants. While we think the party pro- 
curing a policy is entitled to rely upon a provision against contest, 
and may transfer this right to any one, whether having an insurable 
interest or not, provided he takes in good faith, we can see no rea- 
son for extending the benetit to one who, by fraud, commenced be- 
fore and consummated after the policy issues (by means of an un- 
authorized and illegal transfer), seeks to reap the same benefit. 
This would be to allow an easy evasion of the rule against the val- 
idity of wagering contracts: Heinlein vs. Insurance Co. (Mich.), 25 
Lawy. Rep. Ann., 628, note. 

It is argued, however, that the clause agreeing not to contest 
must have the effect to preclude any inquiry into the transfer, and 
also the right of the transferee to take under the policy. We are of 
opinion, however, that the clause does not go to this extent, and 
cannot have this effect. It is intended to cut off inquiry into the 
truth of the statements made by the assured in the application and 
other matters going to the original validity of the policy, but not to 
any subsequent disposition of the policy, and the company expressly 
disclaims any responsibility for the validity of any assignment. 
There is nothing in this holding inconsistent with the ruling in the 
case of Wright vs. Association, above referred to. In that case, 
Houghton, the original beneficiary, was a creditor of Wright, and 
had therefore an insurable interest in his life, and the policy was 
not, therefore, a wagering policy. After the death he assigned and 
transferred his interest in the policy to the widow of the insured, 
and the suit was brought in her name. The court held that she 
might recover the entire amount of the policy, and adjust the rights 
of Houghton out of the proceeds, and make such other payments as 
equity demanded out of the proceeds. But there was no evidence 
of any fraud either in the original issuance of the policy or in its 
subsequent transfer; and the whole matter appears to have been 
done in the utmost good faith, and with no purpose of carrying out 
& wagering policy. 

While the court is disposed to give to the assured and parties 
taking under him in good faith the full benefit and advantage of the 
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noncontestable clause, by shutting off inquiries into the truth or 
falsity of the statements made in the application, and this because 
of the contract between the parties, it can see no reason why the 
like advantage and benefit should be extended to one who has no 
insurable interest in the assured, who does not take or claim in good 
faith, and whose entire connection with the matter is shown to have 
been for a speculative and fraudulent purpose; and no sound pub- 
lic policy can be subserved by so holding, but, on the contrary, 
such holding would sanction wagering insurance contracts, to the 
great detriment of the public morals and public good. We are 
therefore of opinion the decree of the chancellor is correct in its re- 
sults, and it is affirmed, and the bill dismissed, at complainants’ 
cost. 


SUPREME COURT OF WISCONSIN. 


RENS 
v8. 

NORTHWESTERN MUT. RELIEF ASS’N.* 

The policy by its terms was void in case of suicide, sane or insane. The evi- 
dence showed that the insured was frequently intoxicated and at such 
times threatened suicide ; that on the day before his death he attempted 
suicide, and on the following day after trying to borrow a revolver, 
purchased one, declaring he would not see another day and, resisting 
attempts to take it away, went into an adjoining room where a shot was 


fired and he was found shot ——- the head by those entering, with 
the revolver close to him and cartridges scattered over the flvor. 


Held, That a verdict in favor of the company was rightly directed by the 
court, 


Statement of facts by Wiystow, J. 


This is an action by the plaintiff, as payee of a life insurance 
policy, upon the life of her husband, who died April 2, 1896, from 
the effects of a pistol shot. The defense was suicide. The policy 
contained a provision to the effect that suicide, whether voluntary 
or involuntary, sane or insane, was not a risk assumed by the de- 
fendant. The evidence showed that the deceased had been married 
to the plaintiff four or five years, and frequently became intoxicated, 
and, when in such condition, would have trouble with the plaintiff, 
and threaten to kill himself; that he was intoxicated during the 
day prior to his death, and that the night before his death he at- 
tempted to cut his throat; that on the same evening he said to bis 
mother, “Good-by for the last time;” that upon the following day, 
being the day of his death, he tried to borrow a rifle, but failed, 


* Decision rendered, June 23, 1898. 
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and in the afternoon attempted to borrow a revolver for the purpose 
of shooting rats. Later he purchased a self-cocking revolver with 
ammunition, and took it to the rooms where he lived, saying to 
another occupant of the building that he “had a weapon, and 
would never see another sunrise.” His father was then sent for, and 
several other neighbors came, and the deceased had the revolver in 
one hand, flourishing it in the air, and swinging his arms. He 
resisted an attempt to take the revolver away from him, and went 
into the dining room alone; and shortly afterwards a shot was heard, 
and, upon going into the room, the deceased was found lying upon 
the floor, the revolver close to him, and cartridges scattered over 
the floor. There was a bullet hole through the head, entering over 
the right ear, and coming out back of the left ear. There were no 
marks of burnt powder, nor was the flesh burned or broken around 
the bullet hole. The plaintiff objected to the evidence showing 
threats of the deceased to commit suicide, and also his other state- 
ments during the 24 hours prior to his death, but the evidence was 
received. Upon this testimony, the court directed a verdict in favor 
of the defendant, and from judgment upon such verdict the plain- 
tiff appeals. 


Myzrea, Marcuerti & Birp, for Appellant. 
F. E. Parxinson and Bump, Krevrzer & Rosenserry, for Respondent. 


Winsiow, J. (after stating the facts.) 

We think the verdict was rightly.directed. From the evidence 
given on the trial but one reasonable inference could be drawn, and 
that was that the deceased took his own life. Any other conclusion 
from the facts in evidence would amount to a pitiable stultification 
of the reasoning powers. 

The evidence of the declarations of the deceased within the 24 
hours preceding his death, tending to show an intention to commit 
suicide, was properly admitted. The question was as to the inten- 
tion of Rens in firing the shot, and, when such is the question, decla- 
rations of the party which are so close in point of time to the act 
as to justify a reasonable probability that he carried his declared 
intention into execution are admissible as original evidence, pro- 
vided they are made under circumstances precluding the idea of 
misrepresentation or bad faith: Hale vs. Investment Co. (Minn.) 
The evidence seemed clearly to show that the deceased commenced 
to prepare for suicide on the day before his death, and all his re- 
marks and acts are so closely connected with the final tragedy as to 
form really parts of the same transaction. Judgment affirmed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Notice or Incumprance—MEasvreE oF DamaaEs. 


In the case of German Ins. Co. vs. Everett, decided by the Court 
of Civil Appeals of Texas, March 5, 1898, it was held that notice of 
incumbrance to a solicitor appointed by general agents, authorized 
to receive applications and premiums and deliver policies, was notice 
to the company. The delivery of a policy with such knowledge 
waived the incumbrance. 

It was further held that the measure of damages in case of a 
house partly destroyed was the difference between its value before 
the fire and the value of what remained afterwards which was fit for 
rebuilding. 

PRouwiBiTeD Business. 


In the case of Loeffler vs. Modern Woodmen of America, decided 
by the Supreme Court of Wisconsin, June 23, 1898, it was held that 
where the certificate of a benefit society required submission to 
regulations which might be afterwards adopted, and liquor business 
was afterwards prohibited in a by-law, the by-law was binding on 
one already engaged in it. It was further held, that where the 
member had failed to resort to the remedies provided for in the 
order, in case of grievance, he could not seek to compel a reinstate- 
ment in an equity court. 


Vauipity oF ASSESSMENT. 


In the case of Stewart vs. Grand Lodge Ancient Order of United 
Workmen, decided by the Supreme Court of Tennessee, January 
22, 1898, it was held that where the defense was suspension for non- 
payment of assessment, it must be further shown that such assess- 
ment was validly made and the member was subject to such 
assessments. 

The admission that the member subsequently sent what he owed 
to the treasurer was not an admission that the assessment was valid. 
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PayMENT oF Premium AND SusproGaTIoN UnpER MorteaGe CLavse. 


In the case of Boston Safe-Deposit and Trust Co. vs. Thomas, de- 
cided by the Supreme Court of Kansas, June 11, 1898, the following 
syllabus was furnished by the court:— 


Where, in a clause attached to a policy of insurance, it is provided that the 
loss shall ‘be payable to the trustee named in a trust deed given to secure a 
debt, and that the policy shall not be invalidated by any act or neglect of the 
owner of the property, and also is ‘‘ provided that, in case the grantor or 
owner neglects or refuses to pay any premium due under this policy, then, on 
demand, the beneficiary shall pay the same,” the clause quoted is not a mere 
condition, but amounts to a contract on the part of the beneficiary that he 
will pay the premium due under the policy if the grantor or owner fails to 
pay the same, where the policy has been delivered to and accepted by the 
trustee acting under a trust deed which provides for the maintenance of in- 
surance on the property described in it. 


An insurance agent representing a number of insurance companies, who 
furnishes a large number of policies of insurance to which a mortgage clause 
of the kind above mentioned is attached, and delivers the same to the trus- 
tee, and who pays the premiums due on all policies so delivered to the insur- 
ance companies issuing the same, is entitled to be subrogated to the rights of 
the companies under the mortgage clauses, and may maintain an action in 
his own name against the holders of the notes secured by the trust deed to 
recover the amount of the premiums advanced by him which the insured has 
failed to pay. 


Taxation oF InpustriaL Premiums. 


The Supreme Court of New Jersey, in the decision of the case of 
State (Metropolitan Life Ins. Co., prosecutor) vs. Mayor, etc., of the 
City of Newark, rendered June 7, 1898, has furnished the following 
syllabus:— 


The Metropolitan Life Insurance Company of the State of New York, a cor- 
poration, organized under and in accordance with the laws of the State of 
New York, engaged in life insurance, having complied with the laws of this 
State, and therefore entitled to carry on its business here, had an office in the 
city of Newark, in charge of a local superintendent by the name of Williams. 
From day to day there was paid to and received by him various sums of money 
as premiums on life insurance from the holders of policies of said company in 
this State,which moneys he deposited in his name as superintendent in one of 
the national banks in the city of Newark, and at the end of each week he 
transmitted the entire amount of moneys so collected and deposited by his 
check to the company to the home office in the city of New York, and such 
sums of money so collected, deposited and transmitted by check would aver- 
age the weekly amount of $4,500, and no use whatever was made of such 
money in this State. Held, That such weekly amounts of money were not 
assessable for yearly taxes in the city of Newark. by the local assessin 
authorities thereof, as the personal property in this State, either of the loca 
superintendent or of the insurance company. 


This money was merely in transit from the policyholders in this State to 
the insurance company, a foreign corporation, and its deposit temporarily in 
this State was nothing more than an act of convenient transmission, and gave 
to it no quality of permanency as personal property of the corporation in this 
State, so as to subject it to local taxation. 


Intecat Trust. 


In Springfield F. & M. Ins. Co. vs. Cannon et al., decided by the 
Court of Civil Appeals of Texas, April 21, 1898, it was held that the 
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fact that the insured was a member of an illegal bagging trust, to 
control the price of his stock, did not prevent recovery for the loss 
of that stock; also, where an appraisement was waived by accepting 
proofs of loss, without objecting to the absence of an appraisement, 
evidence was properly received to show the value of the goods, 
where it was clear from the policy that the appraisement was to be 
made before proofs of loss. 


Liuasmuity Unper Inpemnity Poticy to Emproyer. 

In the case of Bowles vs. Fidelity and Casualty Ins. Co., decided 
by the Court of Appeals of the Parish of Orleans, La., February 14, 
1898, the policy indemnified an employer from injuries to employes, 
and provided that in case of proceedings for damages against the 
insured, it should have full control at its own cost of defending the 
same. It declined to defend on the ground that the plaintiff was 
not an employe. The insured was compelled to defend, and lost 
the suit. It was held that the company was liable for the cost as 
well as the indemnity, and that the findings below were res judicata, 
which could not be disputed in a suit by the employer against the 
company. 





Berliner vs. Travelers Ins. Co. 


SUPREME COURT OF CALIFORNIA. 


BERLINER ) 


vs. 
TRAVELERS INS. Jae’ 


The insured under an accident policy was killed while riding on the locomo- 
tive on invitation of the superintendent of the railroad. The policy stip- 
ulated that double the specified amount should be paid in case of injury 
while riding as a passenger in a passenger conveyance using steam, but 
that it did cover attempting to leave or enter a moving conveyance using 


steam, or being in any such conveyance not provided for the transporta- 
tion of passengers. 


Held, That the locomotive was part of the conveyance used for the transporta- 
tion of passengers. 


Held, That the beneficiary was entitled to recover the double benefit. 


Held, That a provision that if insured was injured in an occupation or ex- 
posure more hazardous than that given the insurance should be limited 


to a certain sum, apply to risks arising from a business or occupation, 
and not to individual acts as a passenger. 


DanieL 'Trrus, for Appellant. 
Otney & Otney, for Respondent. 


Haynes, C. 
Action upon a policy insuring George Berliner, the husband of 
plaintiff, against death caused by accident. At the conclusion of 
plaintiff's evidence, defendant moved for a nonsuit. The motion 
was granted, and, from the judgment entered thereon, the plaintiff 
appeals. 


Said policy insured said Berliner against loss of time resulting 
from bodily injuries effected through external, violent, and acci- 
dental means, and classifies the injuries and the compensation for 
loss of time. It then provides:— 


(e) Or if death results from such injuries alone within ninety days, will pay 
ten thousand dollars to Mary I. Berliner, his wife, if surviving; in event of 
her prior death, to the legal representatives or assigns of insured. (f) If such 
injuries are sustained while riding as a passenger in any passenger convey- 
ance using steam, cable, or electricity as a motive power, the amount to be 
paid shall be double the sum above specified; provided, if insured is injured 
in any occupation or exposure classed by this company as more hazardous 
than that here given [that of mining expert], his insurance shall be only for 
such sums as the premium paid by him will purchase at the rates fixed for 
such increased hazard. 


The policy then proceeds to qualify its liability 7 specifying what 
1s not covered by it, as follows: — 


* Decision rendered, July 18, 1898. 
VOL. XXVIT.—54. 
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This insurance does not cover disappearance * * * nor accident nor 
death * * * resulting wholly or partly, directly or indirectly, from any 
of the following causes, or while so engaged or affected : Disease or bodily in- 
firmity; * * * violating law; voluntary exposure to unnecessary danger ; 
* * *. entering or trying to enter or leave a moving conveyance using 
steam as a motive power (except cable and electric street cars), being in or on 
any such conveyance not provided for transportation of passengers, or on a 
railway bridge or roadbed (railway employes excepted). 

The insured received injuries in a railway accident in Mexico, 
from which he died four days afterwards. The only evidence as to 
the circumstances connected with the accident was the testimony of 
S. W. Ferguson, who accompanied Mr. Berliner to Mexico, and was 
traveling with him at the time of the accident. _ The witness and 
Mr. Berliner were invited by the superintendent of the railroad to 
go from the city of Mexico to Pueblo, and return. Mr. Cokefield, 
superintendent of motive power on that road, an old acquaintance 
of Mr. Berliner, was with the party. On the return trip the train 
consisted of a locomotive, a baggage car, and three or four passen- 
ger cars, and the superintendent’s car, which was at the rear end of 
the train. While at a station, Mr. Cokefield invited Mr. Berliner to 
to go with him to the engine, that he might better see the country, 
and they started towards the engine, and the witness returned to 
the superintendent’s car. In going down the grade, the train ac- 
quired a great velocity, and, leaving the track, was wrecked. The 
engineer, fireman, and conductor were killed, and, he thought, about 
a half a dozen of the passengers. He found Mr. Berliner in the 
wreck of the engine, near the fire box, and burned by escaping 
steam, and believed Berliner was on the engine at the time of the 
accident. On cross-examination he testified that he advised Mr. 
Berliner not to go on the engine, that he would get his clothes dirty, 
that he could see as well from the car, and that he thought it was 
not a safe place, but that he might or might not have used the word 
“ safe,” that the conversation was jocular, but he desired to detain 
him. The foregoing is the substance of the testimony relating to 
the accident. 

The ground of the motion for a nonsuit was “that the contract 
itself did not provide for the death of a party by an accident while 
riding upon a locomotive, but only in a conveyance intended for 
passengers.” Assuming that Mr. Berliner was upon the engine at 
the time of the accident,—and we think the court might properly 
find that he was,—defendant’s contention is that Mr. Berliner was at 
the time of the accident on “a conveyance not provided for the 
the transportation of passengers,” and that, therefore, the defendant 
is not liable, while appellant contends that the train on which the 
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insured was riding was a regular passenger train composed of a 
locomotive and cars, and formed a conveyance for the transportation 
of passengers, and that the policy did not exclude him from any 
part of it. It is well settled that policies of insurance should be 
literally construed in favor of the insured; that, where its terms 
permit of more than one construction, that will be adopted which 
supports its validity. In Insurance Co. vs. Osborne (90 Ala., 201, 
207), it was said: ‘ Exceptions of this kind are construed most 
strongly against the insurer, and liberally in favor of the insured. 
This is now the settled rule for construing all kinds of insurance 
_ policies, rendered necessary, especially in modern times, to circum- 
vent the ingenuity of insurance companies in so framing contracts 
of this kind as to make the exceptions unfairly devour the whole 
policy.” In Insurance Co. vs. Crandal (120 U. S., 527), it was held 
that “a policy of insurance against ‘ bodily injuries, effected through 
external, accidental, and violent means,’ and occasioning death or 
complete disability to do business, and providing that ‘this insur- 
ance shall not extend to death or disability which may have been 
caused wholly or in part by bodily infirmities or disease, or by 
suicide, or self-inflicted injuries,’ covers a death by hanging one’s 
self while insane:” It was there said that “the insane suicide no 
more dies by his own hand than the suicide by mistake or accident,” 
and that the words “ bodily infirmities or disease” do not include 
insanity, and that it is “the fundamental rule of interpretation that 
policies of insurance are to be construed most strongly against the 
insurers who frame them.” To'this we may add that the general 
rule is that exceptions and conditions are to be construed strictly 
against the party in whose favor they are made. In a New York 
case it was said: “It has become a rule of law that if it be left in 
doubt whether words of the contract were used in an enlarged or 
restricted sense, other things being equal, the construction will be 
adopted which is most beneficial to the promisee:” Darrow vs. 
Society, 116 N. Y., 537. In Healey vs. Association (133 II1., 556), it 
was held that a death caused by accidentally taking and drinking 
poison is a death produced by bodily injuries received through ex- 
ternal, violent, and accidental means. Many other cases might be 
cited illustrating and applying the rule of construction above stated, 
but the rule is so well settled that we deem it unnecessary. 

The policy here in question, though of a preferred class, was not 
special, covering only accidents to the insured while engaged in a 
designated employment, pursuit, occupation, or situation, but 
covered any possible accident which might happen to any one under 
any or all circumstances, provided it did not fall within an exception 
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expressed in the policy. The term “ conveyance” applies as well to 
the means of transporting freight as of passengers, and in the clause 
exempting the insurance company from liability for accidents oc- 
curring in “entering or trying to enter or leave a moving convey- 
ance using steam as a motive power” is so applied; while the clause 
here under consideration distinguishes a “conveyance provided for 
the transportation of passengers” from those used for the transpor- 
tation of freight. Neither clause specifies railroad trains, and each 
includes as clearly vessels propelled by steam. If the insured had 
met with an accident upon a passenger steamer instead of a railroad 
train, upon what part of the vessel must he have been at the time 
of the accident to be within the protection of his policy? Must he 
be seated in the cabin, or occupy a state-room? The policy does 
not say so. It restricts him to no part of the vessel, and therefore, 
if the insurance company sought to escape liability by showing that 
at the time of the accident he was not in the cabin or a state-room, 
it must import into the contract a qualification or provision which 
is not expressed or even implied. That the locomotive is part of the 
“ conveyance ” provided for the transportation of passengers upon a 
railroad is not disputed. If the deceased had been killed in trying 
to enter or leave the engine of a freight train, the defendant here 
would hardly concede its liability upon the ground that it was no 
part of “a moving conveyance,” and therefore not within the clause 
exempting it from liability. Upon the theory that the engine is not 
part of the conveyance, it would follow that, if A. were killed in at- 
tempting to get on a car of a moving passenger train, the insurance 
company would not be liable, while, if B. were killed in attempting 
to get upon the engine of the same train at the same moment, the 
insurer would be liable. If it had been intended to restrict the in- 
sured to any particular part of the conveyance, apt words to express 
such intention couid have been readily found and used; as, for ex- 
ample, in Hull vs. Association (41 Minn., 232), the policy contained 
the following provision: “Standing, being, or riding upon the plat- 
form of moving railway coaches (other than street cars), or riding in 
any other place not provided for the transportation of passengers, 
* * * are hazards not contemplated or covered by this certifi- 
cate.” The same provision is found in the policy considered in 
Anthony vs. Association (162 Mass., 354), and a similar provision is 
found in a policy issued by still another company. See Sawtelle vs. 
~ Assurance Co., 15 Blatchf., 216, Fed. Cas. No. 12,392. That “a con- 
veyance using steam as a motive power” includes railroad trains 
cannot be controverted. If, then, we insert “railroad trains” for or 
instead of “conveyance,” the meaning becomes clear. Thus: “ En- 





1898. ] Berliner vs. Travelers Ins: Co. 845 


tering or trying to enter or leave a moving railroad train (except 
cable and electric street cars), being in or on any such moving railroad 
train not provided for transportation of passengers, or on a railroad 
bridge or roadbed (railway employes excepted).” Thus para- 
phrased, the only distinction made is in the character of the trains, 
and not as to different parts of the train. In the first clause, in re- 
gard to entering or leaving trains, all trains are included; while, 
under the second clause, passenger trains are distinguished from 
freight, repair, wrecking, and other trains “not provided for the 
the transportation of passengers.” These exceptions, therefore, 
literally interpreted, have no application or reference to passengers 
or passenger trains except as to entering or trying to enter or leave, 
any train, whatever its character, while in motion; and therefore 
some term or condition not expressed in the policy must be im- 
ported into it to work a forfeiture and relieve the defendant from 
liability, and that is not permissible. 

It follows from this conclusion that plaintiff's right to recover 
under clause (e) or (f) of the policy is clear, unless such right is 
barred by No. 1 of the provisos. That proviso is as follows: “If 
insured is injured in any occupation or exposure classed by this 
company as more hazardous than that here given, his insurance 
shall be only for such sums as the premiums paid by him will pur- 
chase at the rates fixed for such increased hazard.” In Stone’s 
Adm’rs vs. Casualty Co. (34 N. J. Law, 375), a similar provision in 
an accident policy was considered. It was there said: “The 
injuries excluded from the compensation of the policy are de- 
scribed as those that are ‘received in any employment, or by any 
exposure either more hazardous in itself, or classified by the com- 
pany as more hazardous.’ These terms, literally rendered, require 
that the assured, to come within their effect, must, at the time of the 
injury, be in an employment more dangerous than his own. The 
language has reference to employments, and not to individual acts. 
It is true that a certain degree of ambiguity is introduced by the ex- 
pression ‘ other exposure;’ but, looking at the body of the policy, 
we find these terms used in the sense of the risks arising from a 
business or occupation. By adhering to the literal signification of 
the terms employed, these indorsements prefixed to the several 
classes of employments lose all force as independent stipulations, and 
serve the simple purpose of graduating such employments for the 
service of that provision of the policy which prohibits the assured 
from passing, at his own option, from one business to another. Un- 
derstood in this view, they are properly a part of the classifications; 
but, if they are to be received as containing new terms of the 
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contract, they are entirely out of place. If the company intended to 
say to the assured that if he did any act which did not strictly be- 
long to his own occupation, but was embraced more properly in 
some other business, and if thereby any harm to him accidentally 
resulted, that in such event he could claim nothing under his policy, 
it was easy for them to do so in plain language. * * * A quali- 
fication so restrictive of the rights of the assured ought not to be 
admitted unless the terms of the indorsement will bear no other 
rational interpretation.” In that case the occupation of the insured 
was stated to be that of a teacher. While unemployed, he was 
superintending the erection of a building for himself, and fell from 
the building by the breaking of a joist, and was killed, and the 
judgment against the company was affirmed. In the case at bar the 
policy did not provide that it covered only those accidents which 
might occur to the insured while actually engaged in the direct 
duties of a mining expert, but covered all accidents not excluded by 
the terms of the policy, the occupation being inserted only to show 
that it was within a specified class of risks. See, upon this point, and 
supporting the case last above cited, Insurance Co. vs. Fennell, 49 
Iil., 180, and Insurance Co. vs. Burroughs, 69 Pa. St., 43. 

Under the evidence contained in the record, I think it perfectly 
clear that the plaintiff was at least entitled to judgment for $10,000 
under clause (e) of the policy, and the only remaining question is 
whether she was entitled to judgment for $20,000 under clause (f), 
which provides: “If such injuries are sustained while riding as a 
passenger in any passenger conveyance using steam, cable, or elec- 
tricity as a motive power, the amount shall be double the amount 
above specified.” If Mr. Berliner had been riding on the train in 
any other capacity than that of a passenger,—that is, as an employe 
of the railroad company, or an express or mail agent, or a tramp 
stealing a ride upon a brakebeam,—the defendant would not be 
liable under clause (f). But he occupied no such relation to the 
railroad company or the train. Though upon the engine, he was a 
passenger. That he did not lose his character as a passenger by 
going upon the engine at the request of an officer of the road, see 
Railroad Co. vs. Brown, 123 IIl., 186; McGee vs. Railway Co., 92 
Mo., 216; and Railroad Co. vs. Erwin, 3 Am. & Eng. R. Cas., 465. 
These were cases that involved the liability of the railroad company 
for injury to its passengers while rightfully upon the engine, and 
were not cases of accident insurance; but the word “passenger,” as 
here used, is evidently intended to designate the character or rela- 
tion the insured sustained to the proprietor of the conveyance, and 
are therefore in point. That the defendant cannot import into this 
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clause of the policy conditions as to the part of the conveyance in 
which the insured must be, and thus, by construction, work a forfeit- 
ure, need not be further discussed. All that is required is that the in- 
sured shall be “riding as a passenger ” in any passenger conveyance 
using steam, cable, or electricity as a motive power. That portion 
of the judgment from which the present appeal is taken should be 
reversed. 

We concur: Britt, C.; Chipman, C. 

Per Curtam.—For the reasons given in the foregoing opinion, that 
portion of the judgment from which the present appeal is taken is 
reversed. 


SUPREME COURT OF CALIFORNIA. 


BERLINER 
v8. 
TRAVELERS INS. CO.* 


A life policy providing that it should not be valid unless the first premium 
was paid while in good health. The application signed by the insured 
contained a similar provision. The policy was delivered by the general 
agent who had solicited it, and who was told at the time by the insured 
that he could not then pay the premium. It does not appear that pay- 
ment was ever afterwards requested, and the policy never reported at the 
home office either as paid or unpaid until death of the insured. The 
agent was asked by insured about traveling in Mexico, and told him the 
policy would permit travel there. The insured was killed while so 
traveling. 

Held, That there had been a valid delivery and waiver of premium by the 
agent. 

Held, That evidence of opinion expressed by insured that the policy was in 
force was inadmissible. 

Certain questions of pleading and evidence ruled on. 


Dante, Trrus, fur Appellant. 
Otney & Oxney, for Respondent. 
Haynes, C. 

The plaintiff brought this action against the defendant to recover 
upon two policies of insurance, the first cause of action being upon 
an accident policy, and the second upon a life policy, each issued to 
George Berliner, and each policy being payable to the plaintiff 
(then the wife, now the widow, of the insured) in case of his death. 
Upon the trial the plaintiff was nonsuited upon the first cause of 
action, and had a verdict and judgment upon the second cause of 





* Decision rendered, July 18, 1898. 
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action based upon the life policy. The plaintiff appealed from the 
judgment of nonsuit upon the first cause of action (see preceding 
case); and the defendant takes this appeal from the judgment 
against it on the life policy, and from an order denying its motion 
for a new trial. These appeals are separate, and are separately 
considered. 

The defendant is a corporation having its principal or home office 
at Hartford, Conn. W. W. Haskell is and was its general agent at 
San Francisco. Mr. Berliner made his application for insurance to 
Mr. Haskell, who forwarded it to the home office, and the policy 
was there made and sent to Mr. Haskell. It bore date at Hartford, 
June 25, 1895, and was received by Mr. Haskell, July Ist. Among 
other things, the policy contained this provision :— 

This policy shall not take effect unless the first premium is paid while the 
insured is in good health ; 

And the application for the policy, signed by Berliner, contained 
the following :— 

That the policy applied for shall not take effect unless the advance pre- 
mium is paid while I am in good health. 

Mr. Berliner and Mr. Haskell had adjacent offices in the Mills 
Building, and were personal friends. Berliner was a mining expert, 
and the general manager of the International Gold Syndicate, in 
which Mr. Haskell was a stockholder. About August 20, 1895, Mr. 
Berliner and 8. W. Ferguson left San Francisco, and went to Mexico, 
where Mr. Berliner died, on September 17, 1895, from injuries re- 
ceived in a railroad accident. The defense to the action is that the 
premium on said policy was never paid, that its payment was not 
waived, that the policy was never delivered, and for these reasons 
never took effect as a contract between the parties; and it is con- 
tended that the verdict of the jury, which necessarily includes a 
finding that the policy was a valid and subsisting contract of insur- 
ance at the time of Mr. Berliner’s death, is not justified by the 
evidence. 

That the general agent of defendant could waive the payment, 
deliver the policy, and thereby make it « valid and subsisting con- 
tract of insurance, notwithstanding the provision that it should 
“not take effect unless the first premium is paid while the insured 
is in good health,” is well settled, and is not disputed: Griffith 
vs. Insurance Co., 101 Cal., 627; Farnum vs. Insurance Co., 83 Cal., 
246. Nor is it questioned that possession of the policy by the in- 
sured or by the beneficiary is prima facie evidence of its delivery as 
such valid and subsisting contract. The policy was produced by 
the plaintiff, and put in evidence; and there being no controversy as 
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to the death of the insured, or as to the identity of the plaintiff as 
the beneficiary named in the policy, a prima facie case was made, 
and the defendant’s motion for a nonsuit was properly denied. At_ 
this stage of the case, if the defendant had refused to introduce any 
evidence, a verdict for the plaintiff could have been properly di- 
rected, and, if so, it cannot be said that the verdict afterwards ren- 
dered is without evidence to support it. The burden of overcoming 
the prima facie case made by the plaintiff rested upon the defend- 
ant, and whether defendant’s evidence, afterwards introduced, did 
or did not overcome plaintiff's prima facie case, was for the jury to 
determine. A prima facie case may, of course, be overcome by evi- 
dence of so clear and convincing a character as to require the trial 
court, in the proper exercise of its discretion, to set the verdict 
aside, and grant a new trial. A new trial was denied by the court 
below in this case, and we think the court did not err, so far, at 
least, as that ground of the motion is concerned. It is true, Mr. 
Haskell testified that the premium was not paid; that no arrange- 
ment had been made for credit; that payment had not been waived; 
and that the delivery of the policy was for the purpose of examina- 
tion, and not as an absolute or unconditional delivery. The policy, 
however, was received by Mr. Haskell about July 1st, and the plain- 
tiff testified that she received it about eight or nine days after that 
date. The policy was not reported to the home office until after 
Mr. Berliner’s death, either as a paid or unpaid policy. Mr. Ber-. 
liner and Mr. Ferguson left San Francisco for Mexico about August 
20th, and a day or two before their departure both inquired of Mr. 
Haskell whether traveling in Mexico would make their policies void, 
and were told that it would not. Upon this point Mr. Haskell tes- 
tified explicitly: ‘“Q. In that conversation, did Mr. Berliner ask 
you concerning this policy, if he traveled in a foreign country, it 
would void it? A. I remember of bis talking with me about travel- 
ing in Mexico, and I told him if he resided in Mexico he would have 
to have a permit from any life company, as well as mine; but, to 
travel through there, the life policy would cover there as well as 
avy place.” This inquiry of Mr. Berliner’ plainly implied an 
understanding or belief on his part that the policy was delivered to 
him, and was in force, and that his doubt only related to the effect 
that traveling in Mexico might have upon it, and must have been so — 
understood by Mr. Haskell. It is therefore incredible, if the pre- 
mium had not been paid, or credit given by some understanding or 
agreement, express or implied, that instead of informing him that 
his policy was not in force, and that he was laboring under a mis- 
apprehension, he permitted him to go upon his journey with the 
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assurance of its validity. There can be no mistake or failure of 
memory on the part of Mr. Haskell as to this conversation, as it is 
testified to by Mr. Ferguson and Dr. Bird, who were both present. 
Without laying too much stress upon the corroborating circum- 
stances that Mr. Haskill and Mr. Berliner were intimate and confiden- 
tial friends, that from as early as July 10th until after Mr. Berliner’s 
death, more than two months thereafter, no inquiry was made about 
the policy by Mr. Haskell, or any request for its return, the evi- 
dence is ample to sustain the verdict, notwithstanding the testi- 
mony of Mr. Haskell that the delivery of the policy was only for the 
purpose of examination, and that the premium was not paid nor its 
payment waived. The waiver of payment was a purely personal 
matter with Mr. Haskell. When policies were prepared at the home 
office, the first premiums were charged to Mr. Haskell, and these 
charges could only be canceled by payment or by the return of the 
policy. The premium on this policy was payable quarterly (amount- 
ing to $47.48); and Mr. Haskell was informed by Mr. Berliner, at 
the time the policy was handed to him, that he could not pay for it 
then, and Mr. Haskell testified that he knew he could not; and there 
was no evidence that payment was afterwards requested. These 
facts, taken in connection with Mr. Berliner’s inquiry as to the 
effect his traveling in Mexico might have upon the policy, and Mr. 
Haskell’s reply thereto, constitute evidence of a waiver of payment 
that could not be well made more conclusive save by an express 
admission of the fact. 

It is also contended that the court erred in the admission of cer- 
tain testimony, and in its subsequent refusal to strike it out. Mr. 
Haskell, having been called by the defendant, was asked by the 
plaintiff upon cross-examination what conversation he had with 
Mr. Ferguson on the occasion of his application to him, after his 
return from Mexico, to get the policy in question; but Mr. Haskell 
did not seem to remember more than that he asked Mr. Ferguson 
if he had access to Mr. Berliner’s safe, and expressed his desire to 
get the policy. Mr. Ferguson was afterwards called in rebuttal, 
and, being asked to state what conversation he had with Mr. Haskell 
on the occasion referred to, testified that Mr. Haskell said he “ would 
like to get that life policy because he did not pay the premium on 
it;” that he replied, “Mr. Haskell, whatever papers Mr. Berliner 
left will be turned over to Mrs. Berliner, and you will have to con- 
sult her about it, because I could not think of delivering any papers; 
and, besides, it is a great surprise to me that the premium is not 
paid, because the plaintiff thought it was, and so expressed himself 
in his dying conversation.” The witness was then asked: “Did 
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you repeat to Mr. Haskell the conversation you had with Mr. Ber- 
liner? A. I think I told him, substantially, that Mr. Berliner 
thought the policy was in force, and so told me. I told him that 
Mr. Berliner died thinking the policy was in force. Q. What did 
you communicate to Mr. Haskell as coming from Mr. Berliner?” 
Counsel for defendant objected to the question as “incompetent, 
irrelevant, and immaterial, and also objected to the testimony of the 
witness relating to his conversation with Mr. Haskell being received 
in evidence, because it was intended for the purpose of impeaching 
Mr. Haskell's statement, and therefore cannot be admitted, for the 
reason that Mr. Haskell was examined—First by the plaintiff as her 
own witness; and, second, because the statement he made was on 
cross-examination, and was in regard to collateral matters, and his 
testimony is binding and conclusive; and also that Mr. Haskell’s at- 
tention was not called to any such conversaticn, and he was not 
asked about it when he was upon the stand.” There was no ruling 
upon this objection, and the question was not answered. The plain- 
tiff then withdrew Mr. Ferguson, and recalled Mr. Haskell for 
plaintiff in rebuttal, and, having answered that he heard the state- 
ment of Mr. Ferguson, he was asked: ‘“ Did Mr. Ferguson state to 
you in that conversation what Mr. Berliner had said to him, when 
he was dying in Mexico, about this life policy? Thereupon counsel 
for the defendant objected to the question, on the ground that it 
was irrelevant; that it relates to matters having no bearing upon 
the question whether or not this policy has been paid for.” The 
objection was overruled, and the defendant excepted. The witness 
then testified: “I think he made the statement as he made it on 
the stand here,” and repeated substantially the language of Mr. 
Ferguson. “Q. That is what Mr. Ferguson said to you? A. Yes, 
sir. Q. As a statement made to him by Mr. Berliner? A. Yes, sir; 
I remember that is what he said to me.” “Thereupon the counsel 
for the defendant moved to have the foregoing questions and an- 
swers stricken out as immaterial, irrelevant, and incompetent.” The 
motion was denied, and defendant excepted. 

Only the two rulings made by the court need be considered, the 
first question to which objection was made not having been ruled 
upon or answered. The first question objected to upon which a 
ruling was made did not call for a statement of what Mr. Berliner 
said to Mr. Ferguson in Mexico about the policy. It was: “ Did 
Mr. Ferguson state to you in that conversation what Mr. Berliner 
had said to him, when he was dying in Mexico, about this life 
policy?” This question was preliminary, should have been an- 
swered “ Yes” or “ No,” and did not call for the conversation. But, 
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assuming that it called for the statements made by Mr. Berliner, it 
was not irrelevant, though it was incompetent. A mere waiver of 
payment operates as an estoppel,—that is, that the defendant by its 
agent so acted as to induce Mr. Berliner to believe that the policy 
was valid and in force, and hence it was relevant to the issue to 
show that he so believed; but his statement of his belief made to a 
third party was hearsay, and not competent to prove the relevant 
fact of his belief. The circumstance of Mr. Berliner going to Mr. 
Haskell, and inquiring whether his going to Mexico would vitiate 
his policy, and Mr. Haskell’s reply that it would not, was competent 
and sufficient for that purpose. The court therefore correctly ruled 
upon that question. The motion to strike out the “ foregoing 
questions and answers” can only be construed to extend to the ex- 
amination of Mr. Haskell, as that covered all that had been received 
against defendant’s objection. Whether this motion should have 
been granted, in view of the prior objection and ruling, need not be 
considered as all the facts here sought to be stricken out were, in 
substance, received without objection, and were not embraced in 
the motion to strike out. Under these circumstances, the defend- 
ant was not prejudiced by the rulings complained of. The mere 
repetition of improper testimony already before the jury is not a 
sufficient ground for reversal. 

It is also contended that evidence of a waiver of payment was 
not admissible under the complaint; that payment of the premium 
is alleged; and that, if the policy was delivered without payment, 
the facts showing that defendant was estopped from relying upon 
the failure to pay should have been alleged. It is true that pay- 
ment is alleged, but il is also alleged that the insured performed 
all the conditions on his part, and defendant accepted performance 
thereof, and delivered the policy. This was certainly sufficient as a 
pleading, and, the policy having been delivered, it is immaterial, so 
far as plaintiff's right to recover is concerned, whether the premium 
was paid or a credit given, the delivery of the policy as an executed 
contract being all that it was essential to allegeor prove. In Rich- 
ards vs. Insurance Co. (89 Cal., 170), it was objected that the com- 
plaint did not aver notice and proofs of death as required by the 
policy; but this court held that the averment that “ plaintiffs have 
duly complied with all the terms and conditions of said policy and 
renewal by them, or either of them, to be kept or performed,” was 
a sufficient pleading of conditions precedent. And in May on In- 
surance (section 589) it is said: “The weight of authority seems to 
be that, under an allegation of the performance of a condition, proof 
of a waiver is admissible without alleging the waiver.” Besides, 
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the answer denied a waiver, and therefore treated it as though 
alleged. 

The defendant objected to the sufficiency of the complaint, upon 
the ground that it set out the policy, but did not set out the appli- 
cation upon which it was issued, and also objected to the admission 
in evidence of the policy and application upon the same ground. 
As the application contained no condition precedent which it was 
necessary for the plaintiff to aver or prove, except that in relation to 
the payment of the premium, which condition was also stated in the 
policy which was set out in full, and proper allegations made thereon 
and denied in the answer, defendant’s objections were properly 
overruled. This conclusion is not inconsistent with the case of 
Gilmore vs. Insurance Co. (55 Cal., 123), cited by appellant. In 
that case the application contained promises as to future acts and 
conduct of the insured, and the only authority cited was Bobbitt vs. 
Insurance Co. (66 N. C., 70), where the application contained a 
promise as to future acts. Such promises constitute an agreement 
on the part of the assured to be performed in the future, and are 
conditions precedent, the performance of which must be alleged by 
the plaintiff, either specifically or by the general allegation that he 
has performed all the conditions on his part. But this question we 
regard as settled by the case of Cowan vs. Insurance Co. (78 Cal., 
181), where the court, speaking of warranties in presenti,—that is, 
of past or existing facts,—said (at page 185, 78 Cal.): “ Where there 
is nothing in the representation or statement to be performed by 
the plaintiff, there is no necessity of setting forth such representa- 
tion or statement. Whereas, in the case of a promissory warranty, 
the assured has warranted that he will do something during the 
existence of the risk, the requisition of averment of such stipulation 
and of its performance is required.” See, also, Herron vs. Insurance 
Co., 28 IIl., 238. 

The question put to Mr. Haskell by defendant, ‘‘Did you ever, in 
any way, excuse Mr. Berliner from making payment of the first pre- 
mium upon the life policy?” clearly called for the conclusion of the 
witness, and was properly exciuded. 

The remaining questions relate to instructions to the jury, given 
and refused. 

The instruction to find a verdict in favor of defendant, as re- 
quested, was properly refused, as we have determined that the 
evidence supports the verdict for the plaintiff. 

The defendant also requested an instruction that “there is no 
evidence that the first premium was paid, except the fact that the 
plaintiff is in possession of the policy.” This would have taken 
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from the jury the consideration of the relations of the parties, the 
circumstances connected with the transaction, including the con- 
versation as to the effect upon the validity of the policy Mr. Ber- 
liner’s visit to Mexico might have, and, if given, would have been 
error. 

Defendant also asked to have the jury instructed as follows: “It 
is your duty to decide this case upon the evidence produced. The 
plaintiff has introduced Mr. Haskell as her witness. By so doing, 
she vouches for his truthfulness as a witness.” This instruction 
was properly refused. Section 2049, Code Civ. Proc., states the 
rule thus: “The party producing a witness is not allowed to im- 
peach his credit by evidence of bad character, but he may contra- 
dict him by other evidence, and may also show that he has made at 
other times statements inconsistent with his present testimony, as 
provided in section 2052.” This rule was not violated upon the 
trial, while the instruction requested would necessarily have influ- 
enced the jury in determining the credibility of the witness by 
establishing a test that is inconsistent with that prescribed by the 
Code. 

Defendant’s proposed instruction “that there has been no testi- 
mony in any way impeaching or discrediting Mr. Haskell” was a 
request for an instruction upon a question of fact, and as to the 
credibility of a witness, and was properly refused. 

The modification of the requested instruction beginning at folio 
225 was proper. The part stricken out was an instruction upon the 
weight which should be given to certain evidence, and also con- 
tained an express instruction that it had “been proven that the 
premium was not paid,” notwithstanding there was at least prima 
facie evidence that it had been paid. 

The court properly refused to instruct the jury as requested at 
folios 229 and 230, to the effect that the only evidence which the 
jury were entitled to take into consideration was the fact that the 
policy was found among the papers of the deceased, and that the 
evidence was clear and positive that the premium was not paid. 
That such instruction would have been erroneous does not require 
argument. The further words, “Upon that proposition [the pay- 
ment of the premium] the burden of proof is upon the plaintiff,” 
stated a correct proposition of law, and had been given to the jury. 
It was not error to refuse to repeat it. 

The objections made by defendant to the fourth and sixth in- 
structions given at the request of the plaintiff cannot be sustained. 
These instructions related to the waiver of payment of the premium, 
and the objection is not that they do not state the law correctly, but 
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that the evidence did not justify the court in giving them. This 

point is fully covered by what has been said touching the sufficiency 

of the evidence to justify the verdict, and need not be further no- 

ticed. We find noerror which would justify a reversal of the judg- 

ment and order appealed from, and advise that they be affirmed. 
We concur: Britt, C.; Chipman, C. 


Per Curiam. For the reasons given in the foregoing opinion, the 
judgment and order appealed from are affirmed. 


SUPREME COURT OF ALABAMA. 


MANCHESTER FIRE ASSUR. CO. 
v8. 
FEIBELMAN.* 


The fact of insured’s not having a license to sell liquor does not, prima facie, 
affect his right to recover on a policy covering saloon fixtures, 

Where the original complaint on an insurance policy was filed, as provided 
in the policy, within twelve months after loss, an amendment filed by 
leave of court after the twelve months expired was not barred. 

A plea that professes to go to the entire complaint is demurrable, where it 
does not do so. 

Where, in a policy, separate valuations are made of pool tables and of fix- 
tures, etc., a breach avoiding the contract as to the pool tables does not 
avoid the entire policy. 

Where the seller of insured property knew that his agent had transferred the 
policy to the buyer, and did not object, error in admitting the agent’s 
power of attorney in an action on the policy by the buyer is harmless. 

An insurance company consenting to the transfer of a policy by an agent of 
insured cannot afterwards object that the agent had no authority to trans- 
fer it. 

An insurance policy covering fixtures of a saloon does not include chairs, 

On the question of waiver of proofs of loss, testimony that the company’s ad- 
juster offered to pay less than the amount of the policy, and to stop all 
criminal proceedings against assured for arson, is admissible. 

A policy of insurance covering fixtures of a saloon includes new goods of the 
kind insured. 

In an action on an insurance contract, on an issue whether plaintiff owned 
the insured property, her bank book, showing deposits in bank at the 
time of her alleged purchase of goods, is proper evidence, as going to show 
her means of purchasing, and the bona fides of the transfer to her. 

In an action on an insurance contract, on an issue of ownership in plaintiff of 
the insured property, evidence that plaintiff's agent signed plaintiff's 
name to the affidavit of loss as his own is admissible. 

On an issue whether there was any whisky in barrels damaged by fire, an 
answer of a witness that he examined until he was satisfied that there was 
no whisky, and that he could not find any, was proper. 

In an action on an insurance contract, evidence of statements of plaintiff’s 
agent regarding his ownership of the insured property is admissible on 
the question of ownership. 


. 


* Decision rendered, May 17, 1898. From Southern Reporter. 
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Evidence as to whom witness thought he was dealing with is improper. 


Where the evidence is in conflict, the general affirmative charge should not be 
given. 


If insured property is so damaged by fire as to render it useless for the pur- 
poses for which it has been used, it is a destruction in law. 


In an action on an insurance contract, if the jury cannot find from the evi- 
dence the market value of certain property destroyed, they cannot find 
for plaintiff as to such property. 


Where, in an action on an insurance contract, the court let in proof of the loss 
of property not included in the contract, an instruction that plaintiff 
could not recover anything for the loss thereof was proper. 


Where the date ofa transfer of a policy of insurance is stated under a videl- 
icet, a difference of four days between the allegation and proof is not 
a variance. 


Where. in an action based on two counts, instructions asked as applicable to 
the whole complaint are good only as to one count, they are properly 
refused. 


The complaint as originally filed on May 6, 1892, contained one 
count, which was as follows: “(1) The plaintiff claims of the de- 
fendant the sum of fourteen hundred, three and no/100 dollars, 
being the value of the loss by fire on fixtures, six hundred dollars, 
two pool tables, one hundred dollars each, and six hundred and 
three dollars on stock of wine, brandy, whisky, beer, tobacco and 
cigars and other merchandise, as per adjustment with one Wither- 
bee, the defendant's adjuster, which the defendant, on the 3d day 
of September, 1891, insured against loss or injury by fire and other 
perils on the policy of insurance for the term of one year, which 
said property was destroyed by fire on January 10, 1892, of which 
the defendant has had notice.” 

A second count was afterwards filed, but was subsequently with- 
drawn. On November 20, 1896, a third count to the complaint was, 
by leave of the court, filed, which was as follows: “ (3) The plaintiff 
claims of the defendant the further sum of fourteen hundred and 
three and no/100 dollars, being the value of fixtures, sideboard, 
glasses, beer cooler, screen, cash register, show case and other fix- 
tures—on his pool tables two hundred dollars—on his stock of wine, 
brandy, whisky, beer, tobacco and cigars and such other merchan- 
dise, not more hazardous as is usual in this trade, seven hundred 
dollars, which the defendant, on the 3d day of September, 1891, in- 
sured against loss or injury or other perils in the policy of insurance 
mentioned, which property was wholly destroyed by fire on the 10th 
day of January, 1892, of which the defendant has had notice. And 
plaintiff avers that said policy of insurance was issued to H. A. 
Feibelman; that by said H. A. Feibelman transferred and assigned 
with the consent of the said defendant thereto, on, to wit, the 1st 
day of January, 1892, to plaintiff, and that the same is now her 
property.” 
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The defendant interposed 29 special pleas. The substance of all of 
these pleas, material to the case on the present appeal, is sufficiently 
set forth in the opinion, with the exception of the 8th and 29th. 

The 8th plea was as follows: “(8) For further answer, the de- 
fendant says, that after the policy named in the complaint was is- 
sued, H. A. Feibelman, to whom said policy was issued, executed a 
mortgage to the South Side Savings Bank, a body corporate, upon 
the three pool tables named in the complaint, the same being a part 
of the property insured, which rendered said policy void under the 
terms and conditions thereof.” To this plea the plaintiff demurred 
upon the ground that even though the property mentioned in said 
plea had been mortgaged to the South Side Savings Bank, yet, 
nevertheless, it would not render void the policy as to the other 
property covered by the insurance, and is, therefore, no answer to 
the plaintiff's complaint. This demurrer was sustained, and the 
defendant duly excepted. 

The 29th plea was as follows: “ (29) For further answer to the 
3d count, defendant says, that it was provided and stated in the 
policy of insurance sued on that no suit in law or equity shall be 
sustained thereon, unless commenced within twelve months next 
after the fire, and defendant avers that more than twelve months 
elapsed after the fire which destroyed or damaged the property 
mentioned in said count before said count was filed, and that by 
reason thereof the cause of action set out in said count cannot be 
sustained and is barred.” The plaintiff demurred to this plea. The 
demurrer was sustained, and the defendant duly excepted. 

The evidence in the case tended to show that on September 3, 
1891, H. A. Feibelman procured a policy of insurance with the Man- 
chester Fire Assurance Company. This policy is set out in the bill 
of exceptions. That at the time of the issuance of said policy, H. 
A. Feibelman was engaged in the liquor business as a saloonkeeper 
in the city of Birmingham, and that the policy was taken out on 
specified fixtures, pool tables and merchandise. That M. J. Feibel- 
man was the agent and general manager for H. A. Feibelman, and 
was in charge of the business as such. That on January 1, 1892, H. 
A. Feibelman sold and transferred by bill of sale to E. Feibelman, 
the plaintiff in this suit, who was his stepmother, the business and 
stock of goods on hand. That to the bill of sale by which this trans- 
fer and sale were made, M. J. Feibelman signed the name of H. A. 
Feibelman. That on January 10, 1892, the property embraced in 
the bill of sale, together with such goods as had been purchased 
between the Ist and 10th of January, were destroyed by fire. The 
evidence further tended to show that the consideration of the sale 

Vou. XXVIL.- 55. 
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from H. A. Feibelman to E. Feibelman was $1,700; that of this 
amount $175 and $225 were paid in cash; that H. A. Feibelman was 
indebted to E. Feibelman in the amount of $500, which debt was 
canceled as a part of the consideration, but as to the payment of the 
balance, the witness did not know how it was made. 

The plaintiffs testimony further tended to show that defendant’s 
adjuster, one Witherbee, told M. J. Feibelman, who was in charge of 
the business at the time of the fire, as a representative of E. Feibel- 
man, that his company would not pay anything for the loss, by 
reason of the fact that the city authorities were going to have said 
Feibelman arrested for burning the house; but that, subsequently, 
said adjuster offered to pay said Feibelman $175 and dismiss the 
prosecution against him, if he would surrender the policy. 

There was also evidence for plaintiff, furthermore, tending to show 
that when defendant’s adjuster came to examine into the loss, that 
he required plaintiffs agent to bring the books of plaintiff to the 
office of the agent of the company in Birmingham, and to make out 
an itemized list of the property injured or destroyed, and the ad- 
juster put down the figures as they were called out from the plain- 
tiffs books, and that the amount aggregated $1,404; that this was 
sworn to by M. J. Feibelman, and signed by him in the name of E. 
Feibelman; that he subsequently, upon being asked, stated that he 
was not E. Feibelman, but that his name was M. J. Feibelman. 

The testimony for the defendant tended to show that after the 
fire the barrels and kegs were examined and found empty; that the 
saloon had evidently been looted before the fire; that the fixtures 
were scorched and blackened; that there were few goods of any 
kind in said store. The testimony further tended to show that when 
defendant’s adjuster came, M. J. Feibelman met him in the agent’s, 
Hardeman’s, office, and made an affidavit as to property destroyed, 
and signed the name of E. Feibelman, the adjuster, the agent and 
the notary all supposing that he was E. Feibelman; that when it 
was discovered he was not E. Feibelman, the adjuster demanded his 
authority; that he claimed to have a power of attorney, and was 
asked to produce it, and being unable to do so, the adjuster refused 
to treat further with him until he could produce his authority, which 
he never did, and the plaintiff was never met or communicated with 
by the adjuster; that there was no adjustment of the loss, but M. J. 
Feibelman merely called a list of the property destroyed or injured, 
and the adjuster put them down as they were called out from plain- 
tiffs books, and the list was sworn to by M. J. Feibelman, and the 
name of E. Feibelman subscribed thereto by M. J. Feibelman, before 
it was discovered that he was not E. Feibelman; that defendant’s ad- 
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juster never offered to pay plaintiff or her agent any amount, and 
never refused to pay, but did refuse to treat with M. J. Feibelman, 
because he could not produce his authority. The defendant’s tes- 
timony further tended to show that at the former trial, M. J. Fei- 
belman testified that the reason the new barrel of whisky was billed 
to H. A. Feibelman, was that it was ordered in December, 1891; but 
the bill itself shows that the order was given the 2d day of. January, 
1892, the day after the alleged sale. The other tendencies of the 
evidence necessary to an understanding on the present appeal are 
sufficiently stated in the opinion. 

Upon the introduction of M. J. Feibelman, as a witness for the 
plaintiff, he testified that at the time of the transfer from H. A. Fei- 
belman to E. Feibelman, of the property which was covered by the 
policy of insurance, he, M. J. Feibelman, was the general manager, 
and was conducting the business for H. A. Feibelman; that he 
acted for H. A. Feibelman under a power of attorney; that said 
power of attorney was offered in evidence, and the defendant ob- 
jected on the ground that it was not self-proving, and before it could 
be admitted in evidence its execution would have to be proven by 
the notary public before whom it was acknowledged, the acknowl- 
edgment not being as required by the Alabama statute. This objec- 
tion was overruled, and the defendant excepted. Said power of 
attorney was then read to the jury, and is in words and figures as 
follows, to wit:— 

State of Mississippi, Warren County. 

Know all men by these presents, that I, H. A. Feibelman, of said county and 
State, have this day constituted and appointed, and do by these presents con- 
stitute and appoint, M. J. Feibelman my true and lawful attorney, for me and 
in my name to purchase, sue, and collect, and all and generally my business 
in my bar which I own in the city of Birmingham, in the State of Alabama, 
giving and granting unto my said attorney full power and authority to do all 
acts necessary and proper to be done in and about the premises. Witness my 
hand and seal this, the 26th day of June, 1891. 

[Signed] H. A. Feibelman. ([Seal.] 

State of Mississippi, Warren County. Personally appeared before me, 
L. M. Lowenberg, a notary public, in and for said county and State, H. 
A. Feibelman, who is personally known to be the same, and acknowledged 
that he signed, sealed, and delivered the foregoing power of attorney on the 
day and year therein set forth as his act and deed, and for the purposes therein 
mentioned. In witness whereof, I have hereunto set my hand and official seal 


of office at this office the 26th day of June, 1891. 
L. M. Lowenberg, Notary Public. 


It was also shown by the testimony of this witness that the con- 
sent to the transfer which was indorsed on the policy was signed by 
Thomas Hardeman, who was at that time the agent of the defendant. 
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During the further examination of M. J. Feibelman as a witness, 
after he had testified to the burning of the store and the circum- 
stances attendant thereto, the witness was then asked this question: 
“ Didn't you take the whisky out of that new barrel that same night 
and pour it on the floor and throw it on the fixtures there?” Plain- 
tiff objected to this question, the court sustained the objection, and 
the defendant excepted. Thisruling is the basis of the 13th assign- 
ment of error. 

The plaintiff offered in evidence the bank book of E. Feibelman, 
showing deposits in the South Side Savings Bank in 1891. De- 
fendant objected to the introduction of the bank book of E. Feibel- 
man, on the ground that it was incompetent, ixrelevant and imma- 
terial. This objection was overruled by the court, and the defendant 
excepted. This ruling constitutes the basis of the 14th assignment 
of error. 

D. C. Buckshaw, being introduced on behalf of the defendant, tes- 
tified to the effect that he was a notary public in January, 1892. 
That M. J. Feibelman made an affidavit before him as such notary 
public. Witness was asked this question: “ How did he sign that 
affidavit?” The plaintiff objected to this question, the court sus- 
tained said objection, and the defendant excepted. Witness was 
next asked this question: “ Did you swear him as E. Feitelman or 
M. J. Feibelman?” Plaintiff objected to the question, and the court 
sustained said objection. The defendant excepted to said ruling. 
Witness was next asked this question: “ Well, did he sign his name 
or did he sign the name of somebody else?” Plaintiff objected to 
this question, the court sustained the objection, and the defendant 
excepted. 

Witness further testified that M. J. Feibelman represented him- 
self as the party whose name was signed to the paper, and that he 
swore him as such. Witness was then asked this question: “ Did 
he do or say anything to inform Witherbee or Hardeman that he 
was not the party whose name was signed to the affidavit?” The 
plaintiff objected to this question, the court sustained the objection, 
and the defendant excepted. 

Witness was then asked this question: “Did you know, at the 
time he signed E. Fiebelman, if that was the name signed, that he 
was not E. Fiebelman?” and answered “No, sir, I did not.” The 
plaintiff objected to this question, and moved to exclude the answer 
thereto. The court sustained the objection, and the defendant ex- 
cepted. These several rulings to which exceptions were reserved 
constitute the basis of the 17th, 18th, 19th and 20th assignments of 
error. 
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J. W. Kilpatrick, being introduced on behalf of defendant, gave 
testimony to the effect that he was captain of the night police of 
Birmingham, January 10, 1892; that he remembered the Favorite 
Saloon being afire; that the fire was extinguished by the fire de- 
partment, and that as soon as he could get in, he went into the build- 
ing and found that the building was burned all over pretty much, 
everything was charred, black all over, and seemed like the fire had 
spread all over the building. Witness was then asked this question: 
“Is it usual for a fire to spread all over a building that way with- 
out burning more in one particular place, or not?” Plaintiff ob- 
jected to the foregoing question, the court sustained the objection, 
and the defendant excepted. Witness was then asked this question: 
“Ts it usual, or not, for a fire to burn allover a building like that 
was unless whisky or some other combustible had been spread all 
over it?” Plaintiff objected to this question, the court sustained 
the objection, and the defendant excepted. These several rulings 
constitute the basis for the 21st and 22d assignments of error. 

Thomas Hardeman, being introduced as a witness by the defend- 
ant, testified that during the month of January, 1892, he was an in- 
surance agent in Birmingham, Ala., and represented the defendant; 
that he remembered the fire inquired about in this case; and after 
testifying as to some of the facts pertaining to the fire, he further 
testified that he was present at the time M. J. Feibelman went to his 
office, when Buckshaw was there, and at the time he made affidavit 
before Buckshaw. This witness was then asked this question: 
“How did he sign that affidavit, as M. J. Feibelman, or E. Feibel- 
man?” Plaintiff objected to this question, the court sustained the 
objection, and the defendant excepted. This ruling constitutes the 
basis of the 25th assignment of error. 

Witness further stated that after the affidavit was signed, M. J. 
Feibelman stated that his name was M. J. Feibelman. That that 
was the first he knew he was M. J. Feibelman. That he knew Fei- 
belman but never knew what his initials were. That when he came 
to have the policy transferred, witness’ recollection was that he 
stated he had bought his brother out and wanted him to sign the 
transfer of the insurance. 

Witness was then asked this question: “He said that he had 
bought his brother out?” Witness answered: “ Yes, sir, I think 
that was his language.” Plaintiff objected to the answer of the wit- 
ness, and moved to exclude it; which objection was sustained by 
the court and the defendant excepted. Witness was then asked this 
question: “ Did you or not know at that time that he was acting for 
the plaintiff in this case?” Plaintiff objected to this question, the 
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court sustained said objection, and the defendant excepted. These 
several rulings, to which exceptions were reserved, constitute the 
bases for the 27th and 28th assignments of error. 

This witness further testified that he signed the consent for the 
transfer of the policy by H. A. Feibelman to E. Feibelman, on 
January 5th. He was then asked the following question: “Whom 
did you think you were consenting for the transfer to be made to?” 
The plaintiff objected to this question, the court sustained said ob- 
jection, and the defendant excepted. This ruling, to which an ex- 
ception was reserved, constitutes the basis of the 29th assignment 
of error. 

The facts pertaining to the other rulings of the court upon the 
evidence which are reviewed on the present appeal, are sufficiently 
shown in the opinion. 

Upon the introduction of all the evidence, the court, at the request 
of the plaintiff, gave to the jury the general affirmative charge in 
her behalf. To the giving of this charge the defendant duly ex- 
cepted, and also separately excepted to the court’s refusal to give, 
among others, the following written charges requested by it: (4) 
“Even if the jury should find from the evidence tbat the fixtures 
were destroyed, they cannot assess the value of said fixtures at ex- 
ceeding $475, the whole fixtures being insured at $600, and it being 
admitted by the plaintiff that the cash register, valued at $124, was 
not destroyed.” (2) ‘If the jury believe from the evidence that any 
wine, whisky, brandy, beer, tobacco, cigars, or other merchandise 
was destroyed, then it will be for the jury to find from the evidence 
how much of such liquors or other merchandise was destroyed, and 
the market value thereof; and if the jury cannot find from the evi- 
dence the market value of the liquors or merchaudise destroyed, 
then they cannot find for the plaintiff as to such liquors or merchan- 
dise.” (6) “Unless the evidence shows that the policy sued on was 
transferred by H. A. Feibelman to E. Feibelman on the Ist day of 
January, 1892, they will find for the defendant.” (8) “The court 
charges the jury that the plaintiff cannot recover anything in this 
suit for loss of or damage to chairs.” (5) “ Unless the jury believe 
from the evidence that the amount of loss or damages caused by the 
fire was agreed upon or ascertained by the adjuster of the defend- 
ant, and that amount is shown by the evidence, they must find a 
verdict for the defendant.” (12) “The court charges the jury that 
the evidence fails to show that the policy of insurance sued on was 
transferred by H. A. Feibelman to E. Feibelman on the 1st day of 
January, 1892.” (27) “The court charges the jury that in this case 
the plaintiff is required to reasonably convince the jury by evidence 
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that an adjustment of the loss was made by the defendant’s ad- 
juster, and if she has failed in this, the jury wust find for the de- 
fendant.” (28) “Unless the evidence reasonably satisfies the jury 
that the loss in this case was adjusted by the defendant’s adjuster, 
they will find for the defendant.” (29) “Unless the jury believe 
froin the evidence that the loss was adjusted by the defendant’s ad- 
juster, they will find for the defendant.’ 


Lane & Waurre, for Appellant. 
Busa & Busn and Morris Loveman, for Appellee. 


Haratson, J. 

' 1. After this case was reversed on a former appeal, defendant 
filed additional pleas, numbered 191, 26, 27,28 and 29. Demurrers 
were interposed to these pleas, which were sustained. There was 
no error in such rulings. The first four of these pleas, as admitted 
by counsel for appellant, raise substantially the same question,— 
that the plaintiff had never procured a license under the laws of 
Alabama, to carry on the business in which he was engaged, down 
to and including the time that the property insured was injured or 
destroyed by fire. We held in our former opinion, and fail to see 
that we were not correct in so holding, that whether the plaintiff 
had a license to retail or not, had nothing to do with the insurance: 
Feibelman vs. Assurance Co., 108 Ala., 180,197, 19 South., 540. 

The original complaint in the cause was filed within twelve 
months after the fire occurred. The third count, filed by leave of 
the court, more than twelve months thereafter, is an amendment of 
the original complaint, and related back to the date of its filing. 
There was no error, therefore, in overruling the demurrer to the 
29th plea: Doe vs. Richardson, 76 Ala., 329. 

The 8th plea seems not to have been passed on in the former 
appeal. The demurrer to it was properly sustained. It is not an 
answer, as it professes to be, to theentire complaint. In the policy, 
separate valuations are made of the fixtures, wines, liquors, etc., and 
the pool tables, and the complaint so describes them. The insur- 
ance as to each was divisible: Assurance Co. vs. Stoddard, 88 Ala., 
606, 7 South., 379; Feibelman vs. Assurance Co., 108 Ala., 180, 197, 
19 South., 540; Merrill vs. Insurance Co., 73 N. Y., 452; Schuster 
vs. Insurance Co., 102 N. Y.,:260, 6 N. E., 406. 

2. The case was tried on issue joined on the pleas to which de- 
murrers were overruled,—the Ist, 2d, 5th, 10th, 11th, 12th, 15th, 
16th, 17th and 18th,—and on issue joined on the replications to the 
13th plea. The 1st and 2d of these pleas are the general issue. 
The 5th set up, that the plaintiff executed a mortgage on three pool 
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tables, a part of the property insured, which rendered the policy 
void under the conditions thereof, as to said pool tables. We may 
pay no further attention, however, to this plea, since there was no 
effort on the part of the defendant to sustain it. The same thing is 
true of the 17th plea. The 10th, 11th, 12th, 15th, 16th set up that 
the plaintiff did not own the policy upon which the suit was brought, 
and that she was not, at the time of the alleged loss or damage by 
fire, the owner of the vinous, spirituous and malt liquors, claimed 
in the complaint to have been destroyed. 

The 13th plea set up, that the plaintiff never made proof of loss 
as required by the policy under which she sues. There were two 
replications filed to this plea, the one on the 24th, and the other on 
the 25th, May, 1893, the latter being an amended replication. The 
first was defective, and was afterwards withdrawn. The amended 
replication set up, “that on, to wit, the 21st of January, 1892, after 
the fire occurred, the defendant’s adjuster, one A. S. Witherbee, vis- 
ited the place where the fire occurred, and examined the plaintiff's 
books of account, and had plaintiff's agent make an affidavit of the 
amount of loss and ascertained the loss to be the sum sued for, and 
offered to pay plaintiff’s agent a sum less than the amount claimed 
under the policy.” 

The replications afterwards filed to this plea were: ‘(3) That said 
defendant by and through its adjuster, Witherbee, refused and 
repudiated the payment of said policy on, to wit, January 21, 1892, 
and stated to plaintiff's agent, that (the) town authorities had in- 
formed him that the plaintiff’s said agent would be arrested for 
setting fire to, and burning the property insured in the policy sued 
on. (4) That subsequent to the fire, to wit, on the 21st day of 
January, 1892, the defendant’s adjuster, one Witherbee, visited the 
place where the fire occurred, examined the plaintiff's books of ac- 
count, and ascertained (the) loss; had plaintiff's agent to swear to 
the itemized statement of account of loss, and plaintiff's agent 
asked him, Witherbee, whether or not he would discount the amount 
ascertained, to wit, the sum sued for, or take the sixty days under 
the policy, and he then told (the) agent to call at a late hour in the 
day, and he would give him a check for the amount, and when plain- 
tiff’s agent as per understanding, called on him, he then refused to 
pay anything on said policy. (5) That said Witherbee, subse- 
quently offered to pay plaintiff's agent a sum less than the amount 
claimed under the policy, and this, subsequent to the loss by fire 
and within sixty days from the date of the fire. (6) That defend- 
ant denied its liability under said policy, subsequent to the fire and 
within sixty days from the date of the fire. (7) That subsequent to 
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the loss by fire, the defendant’s adjuster, one Witherbee, visited the 
place where the fire occurred, examined the plaintiffs books of ac- 
counts and ascertained the loss, had the plaintiff's agent to swear 
to the itemized statement of account, and told plaintiff's agent to 
return that evening, and he would let him know whether he would 
give a draft for the amount ascertained to be due under the policy 
or take the usual sixty days, and plaintiff’s agent called that even- 
ing, to wit, January 21, 1892, and the said Witherbee told him that 
the company would not pay anything; that the town authorities 
would have him arrested for arson.” 

The defendant filed a rejoinder to the first of these two replica- 
tions, which, on motion of plaintiff, was stricken out. Subsequently, 
the defendant filed several rejoinders to these replications, to which 
plaintiff demurred, and the demurrers were sustained. The ruling 
on these demurrers is not questioned in the assignment of errors. 

It will be seen that the real issues are the pleas of the general 
issue, on which issue was taken; on joinder of issue to the 10th, 
11th, 12th and 16th pleas, and the replications of the plaintiff to the 
13th plea, on which issue was also taken. 

3. If the objection to the introduction of the power of attorney 
by H. A. to M. J. Feibelman was technically well taken, in that the 
power was limited to the conduct of the business by the latter for 
the former, as his general agent, and did not extend to making a 
sale of the property, and that its execution was not duly proved, the 
action of the court in overruling it was error without injury. The 
testimony tended without conflict to show, that there was a bill of 
sale of the property covered by the policy to plaintiff, signed by H. 
A. Feibelman, the insured, and that he, being in Birmingham, at the 
time, knew that M. J. Feibelman had transferred the policy in his 
name to plaintiff. This was a ratification of the transfer. Besides, 
this transfer was made on the Ist of January, 1892, and on the 5th 
of January, thereafter, the insurance company gave its consent to 
the transfer by indorsement regularly and duly entered on the 
policy. 

4. The policy contained a list of the property insured, by separate 
valuations,— : 

$600 on his (assured’s) fixtures, sideboard, glasses, beer cooler, screen, cash 
register, show cases, and other fixtures; $200 on his pool tables, being $100 each; 
$700 on his stock of wines, brandy, beer, tobacco and cigars, aud such other 
merchandise, not more hazardous, as is usual in his trade, all contained 
in the building described. The witness, M. J. Feibelman, was 
asked to tell what fixtures were in the store, and he was allowed to 
answer,—‘‘Two pool tables and some chairs.” The defendant 





866 Supreme Court of Alabama. [ Oct., 


objected to the statement that there were some chairs, because the 
chairs were not fixtures, and moved to exclude what the witness said 
about the chairs, which objection and motion the court overruled. 
The same witness afterwards estimated the fixtures, all together, as 
worth about $900. Furniture and movables are not fixtures: May, 
Ins., § 420. Moreover, the policy described particularly the mov- 
able personal property and furniture that was insured, beyond 
which it specially provided, the company should not be responsible 
in case of loss, and it did not, therefore, include any other. The 
objection as to the chairs as fixtures was well taken, and the motion 
to exclude should have been granted. 

5. The replication of the plaintiff to defendant’s 13th plea, as has 
been seen, set up, that there had been an ascertainment of the loss 
by and between the defendant’s adjuster and plaintiff's agent, M. J. 
Feibelman, from an examination of plaintiff's book of accounts, and 
that the adjuster afterwards informed the agent, that he would not 
pay anything, as the town authorities would have him arrested for 
arson; that subsequently, after the loss by fire, and within sixty days 
therefrom, be offered to pay a sum less than the amount claimed 
under the policy, and that the defendant took issue on such replica- 
tion, after demurrer overruled, without assignment of error for the 
overruling of the same. When plaintiff offered to prove by the wit- 
ness, Feibelman, that Witherbee, after the interview last referred 
to, and after Feibelman had been put in jail, came to him and 
“offered $175, and stop all criminal proceedings,” and Feibelman 
refused, the defendant objected and the court overruled the objec- 
tion and allowed the witness to so state. This was but an offer of 
proof to establish the truth of the replication, and it was admissible 
for the purpose. If there was error to the ruling, it went back to 
the ruling on the demurrer, for issue having been joined on the re- 
plication, if there was error in overruling the demurrer to it, the 
plaintiff was entitled to introduce evidence tending to establish its 
truth: 108 Ala., 198, 200. On the former appeal, the evidence on 
this point, and the conditions were different from what now appear. 

6. There was no error in allowing the question to the witness, M. 
J. Feibelman: “After the sale was made from H. A. Feibelman to 
E. Feibelman, on the 1st of January, 1892, was there or not other 
goods purchased and put into the stock of goods?” He an- 
swered that there were, and stated what goods had been so pur- 
chased. The objection is insisted on, for the reason that defendant 
could not be held responsible for new goods bought after the issu- 
ance of the policy and before its transfer to plaintiff. The goods 
were insured, as the evidence shows, in a saloon which was being 
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operated by the assured at the time, and the policy, of course, cov- 
ered new goods of the kind insured, bought and brougbt in, not 
exceeding in value the amount insured. It was, as is termed, a 
shifting policy: 7 Am. & Eng. Enc. Law, 1008. 

7. For the purpose of passing on several assignments of error to 
be considered, it may be stated, that there was evidence tending to 
show that the alleged sale to the plaintiff was simulated. She lived 
in Mississippi, and as M. J. Feibelman testified, had never been in 
Birmingham. He acted as her agent, according to his account, in 
the purchase of the saloon from his brother, H. A. Feibelman, who 
owned it. It is not made to appear, that she ever knew of this 
transaction between H. A.and.M. J. Feibelman. The bill of sale 
was executed to her by H. A. Feibelman on the 1st of January, 1892, 
on the recited consideration of $1,714.02, for the fixtures, furniture 
and stock of goods. M. J. Feibelman testified that the trade was 
closed up, with only a cash payment of $175 to $225, and an indebt- 
edness of $500 due by H. A. to E. Feibelman, but how the balance 
was paid, he could not tell, and that he could not tell when H. A. 
became indebted to E. Feibelman. It was further shown, that he 
made an affidavit before D. C. Buckshaw, a notary public, as to the 
value of the goods destroyed, and instead of signing his own name 
to the affidavit, he signed E. Feibelman’s name thereto. The evi- 
dence further tended to show that he set fire to the saloon; that he 
and H. A. Feibelman by themselves, on the 31st of December, 1891, 
took an inventory of the stock; that the policy was transferred to 
the plaintiff on the 5th of January, the fire occurring on the 10th of 
January, 1892, and that there was but little of the stock on hand at 
the time. The evidence also further tended to show that a new 
barrel of whisky had just been purchased and brought into the 
store; that on the night of the fire it contained but little, if any, 
whisky, and that the floor, fixtures and goods, bore an appearance, 
to indicate that a blaze of fire had passed over them, scorching 
some and destroying others of them. 

The 13th, 21st, and 22d assignments of error, all of a class, are 
without merit. The questions if answered in the affirmative, were 
irrelevant to the issue of the bona fides of the sale of the goods to 
the plaintiff and her ownership of them. 

8. The 14th assignment of error was well taken. On cross-exam- 
ination of this witness, he stated that he had bought a mirror and 
screen from the Rothschilds in Cincinnati at $400, and that they had 
been paid for. Defendant further asked him, “Isn’t it a fact that 
the Rothschilds retained title until they were paid for, and that they 


9 ? 


had not been paid for?” The court sustained a general objection 
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to this question. In this there was error. The defendant was 
entitled to an answer. 

9. The bank book of plaintiff showing deposits in the South Side 
Savings Bank in 1891, was introduced in evidence by plaintiff for 
the purpose of showing, that she had means of purchasing the stock 
of goods, and her ownership of them. It was relevant for this pur- 
pose, and we cannot presume without more than is disclosed, that it 
was improperly admitted by the court. 

10. Assignments 17, 18, 19, 20, 25 and 28 are well taken. The 
objections to the several questions were general—they were not 
patently illegal. On the other hand, the answers, if as defendant 
desired, bore on the issue of the bona fides of the sale of the goods to 
plaintiff, and would have tended toshow that M. J. Feibelman or his 
brother, and not the plaintiff, was the owner of the goods and policy. 

11. The evidence for plaintiff tended to show, that the barrels in 
the saloon were so badly injured by fire, that all the whisky in them 
ran out and was destroyed; and that on the part of the defendant, 
that the barrels were not thus injured but were empty before the 
fire occurred. This proof was submitted on each side, touching the 
amount and value of liquor destroyed by the fire. Defendant 
asked the witness, Kilpatrick, who went, as is shown, as soon as he 
could get into the house, what examination he made of the barrels. 
He stated that he examined them, and was satisfied that there was 
nothing in them. To the direct question propounded, he stated, 
“T examined until I was satisfied there was no whisky—couldn’t 
find any.” The plaintiff made a general objection to the whole of 
this answer. We find no fault with the answer. It tended to show 
how complete his examination was, and that there was no whisky in 
the barrels. It was error to exclude the answer. 

12. The object of the inquiry made the basis of assignment 27, 
was to show that M. J. Feibelman, and not the plaintiff, was the 
owner of the policy. The matter being testified about by the wit- 
ness, Hardeman, was as to what M. J. Feibelman swore, when he 
made the alleged affidavit of loss before the notary public, Buck- 
shaw. The answer was admissible for the purpose intended, and 
should not have been excluded. For the same reason, the question, 
the basis of assignment 28, should have been allowed to be an- 
swered; but the other question, the basis of the 29th assignment, 
was properly disallowed. It called for the uncommunicated 
thoughts of the witness. 

13. The court should not have given the general charge for the 
plaintiff. The evidence was in such conflict, as rendered it improper 
to do so. 
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14. There was no error in that part of the court’s general charge, 
in which it instructed the jury: “If the property or any part of it 
was so damaged by fire as to render it useless for the purposes for 
which it had been used, then that is a destruction within the 
meaning of the law.” If rendered useless for the purposes for 
which the property was used, the plaintiff’s right to recover insur- 
ance for what was so insured was complete. If what remained of 
the property so injured, was of any value, the insurer was entitled 
to it. 

15. The 4th charge asked by defendant was properly refused. It 
is abstract. It was not admitted that the cash register was worth 
$125. The proof was, that it was worth about $100 or $125. 

The next succeeding charge, numbered 2, was a proper one, and 
should have been given. If there was no evidence upon which the 
jury could satisfactorily base a finding, as to the value of the prop- 
erty mentioned, then it would follow, that they could not find for 
the plaintiff as to such property. 

There was error in refusing charge 8. The policy did not cover 
any chairs, and yet the court had let in proof that there were some 
chairs in the saloon, at the time of the fire; and this instruction was 
therefore proper. 

The 3d count alleged the transfer of the policy by H. A. Feibel- 
man to plaintiff on the lst of January, 1892, the date being stated 
under a videlicet. The proof showed its transfer on the 5th of that 
month. Charges 6 and 12 by defendant contained instructions for 
a verdict for defendant, unless the proof showed such transfer on 
the 1st, as averred. The proof of the 5th of the month as the date 
of the transfer, did not constitute a variance, and the charges were 
properly refused: 1 Greenl. Ev., §§ 60, 61. 

Charges 5, 27, 28 and 29 by defendant, were asked as applicable 
to the whole complaint, and not confined to the first count, which 
alleged an adjustment. Those charges, if good as to the first count, 
were certainly not good as to the other count, which- was in Code 
form on the policy itself. 

It is unnecessary to review the remaining very numerous charges 
requested by defendant. It is sufficient to say of them, that they 
are either abstract, calculated to confuse and mislead the jury, or 
are plainly illegal. Reversed and remanded. 

BricKkeE 1, C. J. 

I concur in the reversal of the judgment in this case, and in the 
opinion of the court upon several of the points discussed. But 
there are several questions the case involves, in reference to which 
I do not concur in the conclusions of the court. 
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Court of Appeals of Kentucky. 


COURT OF APPEALS OF KENTUCKY. 


PHENIX INS. CO. 
v8. 


McKERNAN ET AL. 


MILWAUKEE MECHANICS’ INS. CO. 
v8. 


SAME. 


TNA INS. 
v8. 
SAME.* 


1. Where the actual value of an insured stock of merchandise was $9,000, 
and the aggregate insurance was only $5,800, an overvaluation of the 
property did not invalidate the policy. 


2. The fact that the insured was allowed to and did use in his business the 
name of another merely to strengthen his credit, did not constitute him 
other than the sole owner of the insured stock of merchandise. 


3. The fact that the holder of a mortgage on insured personal property was 
advised by the agent of the insurance company to allow the policy to 
stand without a provision making the loss payable to the lienholder, for 
the reason that the company did not carry insurance on mortgaged per- 
sonal property, and would cancel the policy if the lieu should be reported 
to it, and that the mortgagee followed this advice, does not constitute 
such collusion as will prevent a recovery by the mortgagee, the amount 
of the mortgage not being such as to materially increase the risk, and no 
apparent wrong being intended by the agent. 


Crappock & SanpipcE and W. P. Sanpiper, for Appellanis. 

Wisvr F. Browper, J. B. Gruss, and J. Catpwett Browper, for 
Appellees. 

Hazerriaa, J. 

These actions were brought by appellee McKernan against ap- 
pellants, insurance companies, on certain policies of insurance ou a 
stock of merchandise destroyed by fire in September, 1893. They 
were separate suits, brought at common law, and so proceeded for 
a short ‘while, but were finally transferred to equity and consoli- 
dated. Appellee People’s Bank of Adairville held a mortgage on 
the insured property to the extent of $2,500, and claimed an inter- 
est in the insurance fund; hence it was made a party plaintiff. 
Various defenses were interposed, but judgments finally resulted 
against the companies. The complaint here is that the chancellor 

* Decision rendered, May 25, 1898. From Southwestern Reporter. 
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has failed to give the appellants the benefit of the law applicable to 
the state of fact developed in the proof, and has overlooked certain 
important facts. 

One of the defenses relied on to defeat the collection of the poli- 
cies is that the stock of merchandise was overvalued. On this the 
proof is somewhat conflicting, but it is manifested that, while the 
aggregate insurance was some $5,800, the value of the stock at the 
time of the fire was about $9,000, and we therefore agree with the 
chancellor that the conditions in the policies on this behalf were 
not violated by an overvaluation of the insured property. 

It is further contended that appellee McKernan was not the sole 
owner, because his business was carried on under the firm name 
and style of McKernan & Co., one Bell being the “company,” and 
apparently part owner of the goods. It does appear that the busi- 
ness was so conducted, but a writing between McKernan and Bell, 
the latter being the father-in-law of McKernan, shows that Bell had 
no real interest in the concern whatever, but merely loaned his son- 
in-law the use of his name to better his credit. We do not regard 
this as evidencing an ownership of the property by Bell. 

It is further contended that the creditors of McKernan or one 
Tugate, who was the assignee under an assigment for the benefit of 
creditors, made some two years before, were the real owners of the 
property. It appears that that assignment was of a stock of goods 
belonging to McKernan, and that his creditors have not been fully 
paid, although they have compromised their claims at 334 cents on 
the dollar. It is claimed that McKernan bought the assigned stock 
from his assignee, and that, as there was no consideration for the 
compromise, the creditors and the assignee are still the owners of 
the property. As a matter of fact, however, the stock of goods in- 
sured was not the assigned stock, nor does it appear that McKernan 
bought the assigned stock at all from his assignee. There is, there- 
fore, no merit in this contention. 

Perhaps the most serious contention made by appellants is that 
Coleman, the resident agent of the Phoenix, and Holeman, resident 
agent of the Milwaukee Mechanics’ and the Attna, colluded with 
McKernan and the People’s Bank to defraud the companies by 
making and continuing contracts of insurance in violation of certain 
provisions of the policies prohibiting the assurance of personal 
property when incumbered by mortgage unless with the written 
consent of the companies. It is not contended that the agents might 
not have waived these conditions, and their waiver have been the 
waiver of the companies. The gravamen of the charge is that there 
was collusion between the agents and the beneficiaries of the poli- 
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cies to conceal the existence of the mortgage from the companies. 
The record, however, fails to show any such concealment on the 
part of the assured, McKernan, and we think there is likewise a 
failure to show any intentional wrong on the part of the managers 
of the bank. Two of the policies now in question were renewals, 
and some of those theretofore issued had contained the usual clause 
when insured property is under lien, which provided that the loss 
was payable to the lienholder as his interest might appear. The 
bank appears not to have had possession of the policies, and the 
question was raised before the bank’s board as to whether this usual 
clause had been inserted in them. Tugate, the cashier, was sent to 
see, and was informed by the agents, Copeland and Moreland, that 
such was not the case; that insurance companies would not carry 
insurance on property covered by chattel mortgage, and advised 
him to let the matter stand as it was, for, if reported to the com- 
pany, the policies would be canceled. This advice seems to have 
been followed, and the matter was left as it was. The agents prob- 
ably supposed, considering the value of the insured property, and 
the comparatively small amount of the lien, that the risk was not 
materially increased by reason of the mortgage. Still, if they had 
reason to believe the policies would be canceled by their companies 
had they disclosed all the facts, they ought to have made the dis- 
closure. But we think it would be a rather harsh rule to require the 
bank officials to take the place of these agents, and give notice to 
the companies of facts which at last would seem not to materially 
affect the risk of the companies. It was not out of the ordinary 
course of things for them to trust to the agents so long, at least, as 
there was no apparent wrong intended. Many circumstances con- 
nected with the conduct of the insured during his past business 
career are discussed by learned counsel for appellants, and he finds 
much to condemn. These, however, are merely “straws” in sup- 
port of what is the manifest conviction of the appellants that 
McKernan fired his own property, but which defense is not, in terms, 
relied on. It may be admitted that the origin of the fire is a mys- 
tery, still the origin of many fires remains unknown, even where 
there is no room for suspicion. We do not deem it important to 
enter into the details of the suspicious features adverted by counsel. 
The judgment of the chancellor is affirmed. 
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COURT OF APPEALS OF INDIAN TERRITORY. 


LIVERPOOL & LONDON & GLOBE INS. CO. 
v8. 


KEARNEY kT AL.* 


The policy stipulated for complete books of account and an inventory secured 
in an iron safe or some place safe from danger of fire under penalty of for- 
feiture for failure to produce them in case of loss. It appeared that the 
inventory had been lost in the excitement of removing it from the safe to 
a@ more secure place during a great fire. 


Held, That where the removal was in good faith and without negligence, 
the policy was not avoided by the loss. The iron-safe clause is not a war- 
ranty, and only substantial compliance is required. 


Held, That in such case parol evidence of the value of the stock according to 
the inventory is admissible. 


Statement of facts by Sprinegr, J. 


This was a suit filed on July 15, 1895, in the United States Court 
for the Southern District of the Indian Territory, at Ryan, by Kear- 
ney & Wyse, a partnership composed of T. K. Kearney and J. W. 
Wyse, against the Liverpool & London & Globe Ins. Co., upon two 
fire insurance policies, aggregating the sum of $3,500. The plain- 
tiffs alleged the issuance of the policies, the value of the property 
insured, its destruction by fire, the liability of the defendant in con- 
sequence thereof, and that “copies of said policies are hereto an- 
nexed and made a part hereof, and marked Exhibit ‘A’ and ‘B,’” 
all of the conditions of which have been fully complied with by 
plaintiffs. The defendant, in its answer, denied liability because of 
the alleged failure of the plaintiffs to comply with the provisions of 
the policy in reference to the proof of loss, and because of the fail- 
ure of the plaintiffs to comply with the provisions of the “ iron-safe 
clause” of the policy, which is fully set out in the assignments of 
error. A trial resulted in a judgment for the plaintiffs for the 
amount sued for, with interest and costs of suit. A motion for a 
new trial, filed in due time, was overruled; and from the action of 
the court in rendering judgment against the company, and in over- 
ruling defendant’s motion for a new trial, an appeal has been prose- 
cuted to this court. 


LepsetTeR & Buiepsor, for Appellant. 
Jounson & Cruce, for Appellees. 


° Decision rendered, June 14, 1898. 
Vou. XXVII.—56. 
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Sprinaer, J. (after stating the facts.) 

In addition to the assignments of error in this case, the appellees 
contend that the bill of exceptions in this case was not filed in court 
within the time required by law. The case was tried in the court 
below on the 23d day of September, 1895. Motion for new trial] 
was overruled, and sixty days’ time was allowed within which to 
prepare and file bill of exceptions. By two separate agreements, 
signed by attorneys for both parties, the time for preparing and 
filing the bill of exceptions was extended until the 19th day of Jan- 
uary, 1896. On December 28, 1895, the attorney for the appellant 
received the bill of exceptions from the court stenographer. On 
January 13, 1896, the attorney for the appellant appeared at Ard- 
more to present his bill of exceptions to Judge Kilgore, but he was 
not there at that time, being in attendance upon the United States 
Court of Appeals for the Indian Territory at South McAlester. The 
attorney started immediately for South McAlester, and on arriving 
there learned that Judge Kilgore had, on the day before his ar- 
rival, departed for the city of Washington, where he was called upon 
public business. The attorney thereupon sent the bill of exceptions 
by express to Judge Kilgore at Washington, where the same was 
received on January 18th, the day before the time for signing the 
same expired. Judge Kilgore declined to sign the bill of excep- 
tions upon the ground that it did not contain a true record of the 
case, and for the further reason that it had never been presented to 
the attorneys for the appellees. An application was made to the 
United States Court of Appeals for the Indian Territory for a writ 
of mandamus, to compel Judge Kilgore to sign the bill of excep- 
tions in this case. The court refused to grant the writ of manda- 
mus, for the reason that Judge Kilgore, in his response to said writ, 
stated that, at the time the bill of exceptions was presented to him, 
he had no means of examining the official report for the purpose of 
correcting the bill of exceptions, and he refused to sign the pur- 
ported bill of exceptions presented to him for the reason that it was 
incorrect. He further stated that no other or different bill of ex- 
ceptions was ever presented to him for his signature; and, further, 
that he was willing to sign a correct bill of exceptions in the case, 
and would have signed the same had a correct one been presented 
to him within the time fixed by the court, but that, in his judgment, 
he had lost jurisdiction of the matter after the 18th day of January, 
1896. 

There can be no question but that, had Judge Kilgore remained 
in the Indian Territory, there would have been ample time to have 
corrected the bill of exceptions and to have signed it within the 
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time fixed by the court. It was unfortunate for the appellant that 
the judge was compelled to leave the territory before signing the 
bill of exceptions, but laches ought not be imputed to it on this ac- 
count. In the case of People vs. Van Buren, Circuit Judge (41 
Mich., 725), the supreme court of that State, of which Judge Cooley 
was then a member, said: “The party who prepared the bill of 
exceptions, having done all in his power to comply with the various 
orders made for its settlement, and having completed and furnished 
his bill in due time for that purpose, he cannot lawfully be deprived of 
his right to have it settled and signed by any failure of the judge 
or of the opposing party to have it regularly completed at the time 
appointed.” See, also, People vs. Littlejohn, 11 Mich., 60. And in 
another case the same court held: “Although there was great delay 
in settling the bill of exceptions, it appears to have been from the 
inaction of the judge and not from the fault of the party. The 
case, therefore, cannot be distinguished from other cases before de- 
cided, where parties have been deprived of their exceptions by cir- 
cumstances beyond their control:” People vs. Van Buren, Circuit 
Judge, 41 Mich., 725. The same court also held: ‘“ Where parties 
have prepared their bill of exceptions and presented it in season to 
the judge, they are not responsible for subsequent delays for which 
they are in no wise at fault, and the bill of exceptions will not be 
stricken out under such circumstances. In the present case, the 
plaintiffs in error were prompt,.and the delays were on the other 
side:” City of Detroit vs. Blackeby, 20 Mich.,220. In Elliott, App. 
Proc., § 802, the rule is stated as follows: “Ifthe bill is presented 
to the judge in the prescribed time, and he fails to sign it, the party 
does not thereby lose his right to have the bill signed and filed.” 
Also Creamer vs. Sirp, 91 Ind., 366; Hamm vs. Romine, 98 Ind., 77; 
Robinson vs. Anderson, 106 Ind., 152. In 3 Ene. Pl. & Prac., 474 
the rule is said to be: “ When the acceptant seasonably tenders the 
bill, it is not invalidated by the failure of the judge to sign until 
after the expiration of the time required by law, as it is the default 
of the judge, and not of the appellant.” Other authorities on this 
point might be cited, but we deem it unnecessary. 

This court on April 2, 1898, in the case of Young vs. United States, 
held that a bill of exceptions which was signed by the judge in vaca- 
tion within the time allowed by order thereof, but was not filed with 
the clerk until after the expiration of such time, and in vacation, be- 
came no part of the record. This court does not now modify the 
rule laid down in that case, that being the general rule in cases of 
this kind. But the question was not raised in that case, nor could 
it have been under the facts, that the delay was not the fault of the — 
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appellant. Where the appellant has performed his duty as required 
by law and by order of court, he ought not to suffer by reason of 
any failure of the judge to approve the bill in time. In the case at 
bar the failure to sign the bill in time was no fault of the judge, 
for he was called to Washington on official business; but his failure 
to do so was not the fault of the appellant, and was due to a cir- 
cumstance over which it had no control. We are of the opinion, 
therefore, that the bill of exceptions in this case should be regarded 
as having been filed in time. 

The assignments of error by the appellant requiring considera- 
tion by this court are limited to two:— 

1. That the court below erred in permitting the plaintiffs (appel- 
lees in this court) to testify as to the value of the goods, wares, and 
merchandise alleged to have been destroyed by the fire; that the plain- 
tiffs had taken an inventory of the goods, wares, and merchandise, 
but had lost the same; and in permitting the witness to testify what 
the inventory showed the goods to be worth on the Ist day of Jan- 
uary, 1894. The testimony in this case discloses the fact that a dis- 
astrous fire occurred in the town of Ardmore in the year 1895, and 
that the appelleesin this case, who were merchants doing business in 
that town, when they saw the fire approaching their building, and 
that its destruction was inevitable, undertook to remove the books of 
the firm, which were kept in an iron safe, to the residence of one of 
the appellees, believing that they would be in a place of greater 
safety at the residence, which was not in the path of the fire, than if 
left in the safe. The parties did undertake to remove their books. 
There were quite a number of them, and, in the hurry and confu- 
sion which ensued, one of the books was lost and destroyed in the 
fire. This was the book containing the last inventory of stock 
which had been prepared by the appellees. Having shown by the 
testimony of appellees that they had lost these books, they were per- 
mitted to show by oral evidence their contents. The Court of 
Chancery Appeals of Tennessee, in the case of McNutt vs. Insurance 
Co. (decided Oct. 31, 1897), held that the appellant in that case 
proving, as he did, satisfactorily, the contents or result of the inven- 
tory, would, in effect, be a production of it, and its accidental loss 
could thus be obviated, and its contents proved by oral testimony, 
and this would, in effect, be a production of the inventory. The 
court, therefore, did not err in permitting the appellees, after hav- 
ing proven the loss of the inventory, to prove its contents by oral 
evidence. 

2. The appellant further assigns as error in this case the follow- 
ing instruction, which was given by the court: ‘“ Now, if they 
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[plaintiffs] had been guilty of negligence in the discharge of their 
duty,—in the discharge of the obligations imposed by policy,—they 
would not be entitled to recover, and that is a question you must 
pass upon. It is contended by the plaintiffs that, when the fire was 
on,—a great fire, sweeping a whole town out of existence,—in order 
to protect their records and books in accord with the obligations 
which this policy imposed upon them, they opened the safe, and 
took from it all the books relating to the business. If it was in the 
safe, and in taking it out it was lost in the excitement and destroyed, 
you are instructed that the loss or destruction of that book, and the 
failure to produce it, would not, in itself, defeat the recovery. If 
there was a fraud perpetrated in its loss or destruction, or the 
parties were guilty of any negligence, or a sufficient want of care, 
under the cirenmstances, when the book was lost, that would be suf- 
ficient to defeat a recovery; but if they acted in good faith, with the 
use of diligence and care that business men usually employ, the 
loss of that book, under the circumstances, would not defeat a re- 
covery, and they would be entitled to recover.” Appellant also 
assigned as error the following instruction, which was given by the 
court: “Now, if the plaintiffs kept such books and inventory 
locked in a fireproof safe on the night that the goods were de- 
stroyed by fire, and the plaintiffs, for the purpose of better protect- 
ing said books and inventory, attempted to remove them to some 
other secure place not exposed to a fire that would have destroyed the 
house in which the business was carried on, and in such effort any 
any part of the books were destroyed, plaintiffs were acting within 
the scope of authority granted them by the iron-safe clause of said 
policy.” 

These instructions properly submitted to the jury the issues in 
the case. The iron-safe clause which was contained in the policy of 
insurance sued on is in the usual form in such cases, and by the 
terms of which the insured covenanted and agreed to keep a set of 
books 

Showing a complete record of the business‘*transacted, including the pur- 
chases and sales, both for cash and on credit, together with the last inventory 
of said business, and to keep such books and inventory securely locked in a 
fireproof safe at night, and at all times when the store mentioned in the pol- 
icy is not actually open for business, or in some secure place not exposed to 
a fire which would destroy the bouse in which the said business is carried on. 

It was further agreed that, in case of loss, the insured would pro- 
duce such books and inventory, and, in the event of failure to do so, 
the policy would be null and void, and no suit or action at law 
should be maintained thereon for any such loss. Counsel for ap- 
pellant requested the court to instruct the jury that this clause of 
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the policy “is a warranty on the part of the assured, and his failure 
to meet the requirements of such warranty in any particular forfeits 
the policy; and the failure of the assured to produce, in case of loss, 
the inventory, as required by such warranty, would defeat plaintiffs’ 
right to recover, and said policy would be null and void.” The 
court properly refused this instruction, and, as we think, properly 
stated the law to be as presented by the court in the instructions 
above quoted. 

It is conceded by counsel in this case that the decisions of the 
courts are conflicting in reference to the effect to be given to what 
is known as the “iron-safe clause” in modern insurance policies. 
This court is of the opinion that a strict compliance with the con- 
ditions of the iron-safe clause is not required; but if there is a sub- 
stantial compliance with these covenants the assured will be entitled 
to recover: Brown vs. Insurance Co. (Tex. Sup.) In the case of 
Assurance Co. vs. Redding (15 C. C. A., 619), McCormack, circuit 
judge, speaking for the court, said: ‘“ Viewed as a set of books 
from the standpoint of an expert in that scientific system of book- 
keeping which obtains in the business of an insurance company 
which has pushed its business, at least, from the chief city of Can- 
ada to the obscure hamlet of Greenville, Fla., these books in evi- 
dence are primitive to a degree that may test his temper, if not bis 
skill; but to impartial jurors, patiently searching for proof to sup- 
port a recovery on a contract of indemnity for aloss insured against, 
and incurred without fraud or fault on the part of the insured, these 
books tell a plainer story than the expert, unconsciously or strenu- 
ously looking to them for ground of forfeiture, was able to read in 
them. To our view, the very imperfections of these books vouch 
their good faith. It is insisted that the accounts of goods purchased 
should have set out the specific articles and the value of each, and 
that the account of cash sales should have been equally particular 
as to articles sold and the price; for it is argued the insured may 
have sold goods at one-tenth of their cost price, for aught that ap- 
pears in these entries of cash sales. If these accounts were to have 
been thus kept,—thus itemized,—why not have said so? There 
was time and space in the clause in question to provide expressly 
that the inventory of stock to be taken at least once every year 
should be itemized. If the accounts of purchases and sales were ‘to 
be so itemized, why take stock at all? This opinion by Judge Mc- 
Cormack is applicable to the contentions of appellant in this case, 
and as we think clearly states the rule which should govern. Inthe 
case of McNutt vs. Insurance Co., supra, Judge Barton, speaking for 
the Court of Chancery Appeals of Tennessee in that case, said: 
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“ Did the agent of the insurer suppose that this would be done; 
that the contract was understood to be that there was to be abso- 
lutely no mistake; and that the books should show, with absolute 
and scientific correctness, the whole truth, and nothing but the 
truth, and that without any explanation, in regard to every single 
transaction that occurred during the pendency of the policy? Such 
supposition would be absurd. It is a matter of universal informa- 
tion, of which we may take judicial knowledge, that, as a rule, books 
are not kept, in the country stores in this State, up to any such state 
of excellence. And for the defendant company to issue policies and 
receive premiums, understanding that these policies were capable 
of such construction, would, with the knowledge which they must 
have of business prevailing among their patrons, be obtaining money 
fraudulently. As was said by Judge McCormack, common honesty 
and common sense are safe guides in the construction of even these 
wonderfully devised contracts, and the courts should and do and 
will apply to these the doctrines that obtain in adjudging forfeitures, 
because they can be nothing more. They are conditions subse- 
quent on which a forfeiture is sought.” And, further, ia the same 
opinion, the Court of Chancery Appeals of Tennessee hold: “ We 
think, on well-settled principles, and in accordance with the spirit 
of the entire line of our own cases; in construing these exacting 
provisions of insurance policies, which are so little understood by 
the patrons of insurance companies, that as to this particular clause, 
as well as those above considered, the rule of construction should 
be honesty, good faith, and good common sense. And as they are 
solely conditioned subsequent, on which a forfeiture is sought, they 
should be construed strictly against the right of forfeiture. And we, 
therefore, hold that, the proof showing, as we find, that the com- 
plainant had endeavored in good faith to comply with all the terms 
and conditions of his policy, and that he kept his books in good 
faith, and that he supplied all the deficiencies by obtaining dupli- 
cate invoices, and showing beyond question the status of his inven- 
tory, and kept it in the safe, but because he had been engaged, on 
the evening previous to the fire, he accidentally omitted to place 
the book within his safe, its accidental loss will not preclude him 
from a recovery. 

There are other errors assigned in this case which we do not 
deem it necessary to consider. The principal contentions are em- 
braced in the assignments, to which reference has been made. We 
are of the opinion that there is no reversible error in the record, 
and that the insured in this case, under all the facts and circum- 
stances, were entitled to recover the amount of their demand. The 
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facts were fairly submitted to the jury, and were found in their 
favor. One feature worthy of notice in this case is that there is no 
intimation in the record that the insured acted otherwise than in 
good faith. Their integrity and their honest endeavors to comply 
with the terms of the policy undoubtedly had their proper weight 
with the jury in determining the questions of fact in the case. 

The judgment of the court below is affirmed. 

Clayton, Thomas, and Townsend, JJ., concur. 


SUPREME COURT OF MISSOURI. 


Division No. 1. 


NICKELL 
v8. 
PHENIX INS. CO., or Brooktyn, N. Y.* 


An agent with power to effect insurance, countersign policies, and collect 
premiums has prima facie power to waive proofs of loss, and evidence of 
such waiver is admissible under an allegation that they were furnished. 


J. W. Peery and J. L. McCutxovan, for Appellant. 
Harry K. West, for Respondent. 
MarsuHatt, J. 

Deféndant insured plaintiff’s property, in his photograph gallery, 
at Marceline, Mo., against loss or damage by fire, for one year, 
commencing April 20, 1894. William Taylor, who resided at Mar- 
celine, was the agent of defendant at that place, represented the 
company in making the contract and collecting the premiums, and 
signed the policies. During the life of the policy, on September 
13, 1894, the property was totally destroyed by fire. It is admitted 
that the property was worth much more than the amount of the 
policy, and no question was raised in the case as to the validity of 
the contract of insurance. The loss was an honest one. The day 
after the fire, the plaintiff went to see Taylor, and asked him what 
he must do,—whether he must give him or the company notice. 
Taylor told him he “would inform the company of the fire, and 
that the adjuster would be here in a few days to settle the loss. I 
asked him what I should do about the proof of loss. He said it was 
not necessary to make proof of loss; that the adjuster would be 
here as soon as he could get here, and the matter would be settled.” 


* Decision rendered, June 8, 1898. 
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The plaintiff saw Taylor again two or three times about the loss, and 
finally, about three days after the fire, Taylor wrote a letter to the 
company, notifying it of the loss, and gave the letter to plaintiff, 
who mailed it. A week or ten days later, plaintiff again saw Taylor, 
who told him the adjuster would be there in a few days and settle 
the loss. Pinckney, a special adjuster for the defendant, came to Mar- 
celine, but did not meet plaintiff. About the 5th of October, Taylor 
told plaintiffthat Pinckney had no authority to adjust the loss,and that 
Welch, another adjuster for the company, would attend to it. On 
the 12th of November, no settlement having been made, plaintiff, 
under the advice of counsel, sent formal proof of loss to the com- 
pany, at Chicago. On the 11th of January, 1895, the company, by 
Welch, adjuster, returned the proof of loss, and refused to consider 
the claim because no proof of loss was furnished the company 
within thirty days after the date of the fire, as the policy called for. 
Plaintiff then brought this suit, setting up the contract of insur- 
ance, the loss, and averring, inter alia, that proof of loss had been 
given. The answer admitted the contract of insurance, but denied 
the other allegations of the petition. The circuit court entered 
judgment for plaintiff, and defendant appealed to the Kansas City 
Court of Appeals, where the judgment of the circuit court was re- 
versed; but as one of the judges of that court was of opinion that 
the decision was in conflict with McCullough vs. Insurance Co. (113 
Mo., 606), the court certified the case to this court. 

1. Outside of the questions of practice involved, to which refer- 
ence will hereafter be made, the legal proposition to be decided is 
whether an agent of an insurance company, who has power to effect 
insurance, countersign policies, and collect premiums, has prima 
facie power to waive proof of Toss.. The plaintiff asserts the affirma- 
tive of this proposition, and the defendant denies it, and insists 
that, while an adjuster has been held to have such power, the agent 
has not; and, in order to bind the company, the burden of proof is 
upon the insured to show that power in the agent. In this case 
there is no proof as to the power of the agent, except as it may be 
inferred from the business transacted; nor were the duties and 
power of the adjuster shown. The circuit court sustained plaintiff's 
contention. The Kansas City Court of Appeals agreed with defend- 
ant’s view of the law: Wood on Insurance (2d Ed., p. 915, § 429), 
lays down the doctrine that an agent who has authority to issue and 
countersign policies has no authority to adjust and settle losses, or 
to waive the performance of conditions in the policy; that ratifica- 
tion by the company of the acts of such agent must be shown. 
Ostrander on Insurance (2d Ed., p. 197, § 27), says the local agent’s 
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power to waive proof of loss depends upon his authority to settle 
claims, and that as the duties of a local agent and of an adjuster 
are different, the local agent cannot waive proof of loss, unless 
it is shown that he had authority to settle claims, or had 
apparent authority, as shown by previous dealings of the com- 
pany. This view of the law is also laid down in the follow- 
ing cases: Bowlin vs. Insurance Co., 36 Minn., 433; Bush vs. In- 
surance Co., 63 N. Y., 531; Van Allen vs. Insurance Co., 64 .N. Y., 
469; Smith vs. Insurance Co., 60 Vt., 682; Insurance Co. vs. Ken- 
nerly (Ark.); Ermentraut vs. Insurance Co. (Minn., divided court); 
Shapire vs. Insurance Co. (Minn., divided court); Lohnes vs. In- 
surance Co., 121 Mass., 439; Engebretson vs. Insurance Co., 58 Wis., 
301; McCollum vs. Insurance Co., 65 Mo. App., 304. These cases 
proceed upon the assumption that an agent who has power to effect 
a contract of insurance, to countersign policies in order to give 
them vitality and binding force, and to collect premiums, is a special, 
limited agent, and not a general agent, and that the duties and 
powers of such a special and limited agent do not authorize him to 
waive proof of loss. On the other hand, a contrary view of the law 
is adopted by the following text writers, and in the following cases: 
May on Insurance (3d Ed., §§ 461, 463), says that the notice and 
proof of loss is intended for the benefit of the insurer, and notwith- 
standing the policy requires it to be in writing, nevertheless, if the 
company receives it, although it comes from a “local agent of the 
company, upon information communicated to him by the assured,” 
it is sufficient; and that even in cases where the policy provides that 
it must be given to the manager, “or to some known agent of the 
company,” and the policy had been negotiated through a local agent, 
and the business of the insurer, before the loss, was, without notice 
to the insured, transferred to another company, notice to the local 
agent is sufficient: Joyce on Insurance (section 537) says that 
where a foreign insurance company has no general agent in the 
State, but employs a local agent to represent it, such agent has 
power to bind the company by waiving a forfeiture, or by constru- 
ing doubtful language in the policy when called on by the insured 
for information, and cites Hotchkiss vs. Insurance Co. (76 Wis., 269), 
as authority. The same author, in section 583, lays down the rule 
that “an agent intrusted with policies signed in blank, and author- 
ized to fill out and deliver them, may waive proof of loss,” and cites, 
in support of the text: Insurance Co. vs. Coates, 14 Md., 285; In- 
surance Co. vs. Murray, 73 Pa. St., 13; Insurance Co. vs. O’Connor, 
29 Mich., 241; Ide vs. Insurance Co., 2 Biss., 333, Fed. Cas., No. 
7,001; Norwich & N. Y. Transp. Co. vs. Western Massachusetts Ins. 
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Co., 34 Conn., 561; McBride vs. Insurance Co., 30 Wis., 562. The 
same author, upon the authority of Ide vs. Insurance Co., 2 Biss., 
333, Fed. Cas., No. 7,001, states the rule to be that “a local agent 
who effects the insurance may waive proof of loss.” Biddle on In- 
surance (section 1136) says proof of loss may be waived, as where 
the insurer or his authorized representative tells the insured not to 
present sucb proof. It has been held that an agent who effects ,in- 
surance, has policies signed in blank, which provide they shall not 
be valid until countersigned by him, and who issues and counter- 
signs such policies, is a general agent, and has power to waive proof 
of loss: Eastern R. Co. vs. Relief Fire Ins. Co., 105 Mass., 570; In- 
surance Co. vs. Helfenstein, 40 Pa. St., 289; Marsden vs. Assurance 
Co., L. R., 1 C. P., 282; Kendall vs. Insurance Co., 2 Thomp. & C., 
375; Bernero vs. Insurance Co., 65 Cal., 386; Insurance Co. vs. 
Perry (Ind. Sup.); Pennell vs. Insurance Co., 73 Tl]., 303; Insurance 
Co. vs. Dunmore, 75 IIL., 14; Insurance Co. vs. McLanthan, 11 Kan., 
538; Insurance Co. vs. Munger, 49 Kan., 178: Kahn vs. Insurance 
Co. (Wyo. ) 

In most of the cases, pro and con, the conclusion is stated, and no 
authority referred to or process of reasoning employed. In nearly 
all of them there was an absence of any specific proof of the power 
of the local agent, and the decision reached was drawn from the 
fact that the local agent effected the contract of insurance, coun- 
tersigned the policy, and collected the premiums. In the majority 
of the cases decided, and by all of the text writers, it is conceded 
that the local agent, unless restricted by the positive terms of the 
policy, as is the case here, has authority to waive forfeitures, extend 
the time for the payment of premiums, and the like; but a distine- 
tion is drawn between the power of a local agent to vary or waive 
the terms of the contract, and his power to waive proof of loss, 
which, it is contended, is a different thing from effecting a contract, 
and involves a different training and character of skill. It is pointed 
out that one man may be competent to draw the insured into a con- 
tract whereby money will flow from his pockets into the coffers of 
the company, but that man would not be a safe man for the com- 
pany to trust to transact the business of adjusting a loss, whereby 
the indemnity promised by the insurer to the insured would have 
to come out of the treasury of the company, and go to the insured, 
who had paid his premium to secure the protection in case of loss. 
In some of the cases that deny the authority of the local agent to 
waive proof of loss, it is held that, where the policy prescribes that 
proof of loss can only be waived in writing by indorsement on the 
policy, a parol waiver is insufficient (Insurance Co. vs. Kennerly 
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[Ark.]; Smith vs. Insurance Co., 60 Vt., 682); while the contrary 
doctrine is announced in Kahn vs. Insurance Co. (Wyo.), and by all 
the text writers, and by nearly all of the other cases cited on both 
sides of the proposition, and is supported by the almost universally 
recognized doctrine that a written contract may be varied or re- 
scinded by a subsequent parol agreement. In Barre vs. Insurance 
Co. (76 Iowa, 609), and in Hollis vs. Insurance Co. (65 Iowa, 454), the 
rule is announced that neither the local agent nor the adjuster has 
power, without affirmative authority or ratification shown, to waive 
proof of loss, such power being said to be not necessary to the 
proper discharge of the duties ordinarily incident to their respective 
functions. Some of the cases draw a distinction between the power 
of a local agent of a foreign insurance company and that of such an 
agent of a home insurance company. But this distinction is not 
persuasive, much less convincing. 

The conflict among these precedents cannot be harmonized. The 
courts having simply announced conclusions, drawn, without any at- 
tempt, in most instances, at analysis or logical deduction, from the 
same premises, they must be accepted as the opinions of the sev- 
eral courts, and not as establishing a scientific legal principle. The 
undoubted weight of authority sustains the power of the local agent 
to waive the proof of loss. The cases which deny it generally con- 
cede that power to the adjuster, while the Iowa cases referred to 
deny the power to both the local agent and the adjuster. The St. 
Louis Court of Appeals, in McCollum vs. Insurance Co. (65 Mo. 
Ann., 309), follows Bowlin vs. Insurance Co., (86 Minn., 433); 
Insurance Co. vs. Kennerly (Ark.); Smith vs. Insurance Co. 
(60 Vt., 682,) and Harrison vs. Insurance Co. (59 Fed., 732), and says: 
“ We assume that no case can be found where the subsequent state- 
ments of a local agent, not being shown to have authority to ad- 
just losses, were held to be admissible as showing a waiver of proofs.” 
The numerous cases hereinbefore cited show that the court of ap- 
peals was not only in error in making this assumption, but that 
numerically considered, at least, the weight of authority announces 
the existence of such authority in the local agents. Albers vs. In- 
surance Co. (68 Mo. App., 543), turned upon the right of an adjuster 
to delegate his authority and to waive proof of loss after the time 
fixed by the policy for furnishing the proof had expired, and is 
therefore inapplicable to the questions here involved. In this case 
the Kansas City Court of Appeals followed Bush vs. Insurance Co., 
63 N. Y., 5381; Van Allen vs. Insurance Co., 64 N. Y., 469; Bowlin vs. 
Insurance Co., 36 Minn., 433; Smith vs. Insurance Co., 60 Vt., 690; 
Lohnes vs. Insurance Co., 121 Mass., 439; Engebretson vs. Insur- 
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ance Co., 58 Wis., 301; Insurance Co. vs. Kennerly (Ark.), and Wood, 
Ins., § 429. But, as is shown herein, these cases do not constitute 
the weight of authority on this subject. In McCullough vs. Insur- 
ance Co. (115 Mo., 606), the proof of loss was delivered by the in- 
sured to the local agent who had issued the policy. The defense 
was that this did not satisfy the requirement of the policy that proof 
of loss should be furnished to the company. Burgess, J., speaking 
for this court, referred to the fact that there was no provision of the 
policy as to where the proofs of loss should be delivered, or to 
whom, and then said: “ Elkin (the local agent) was, at the time of 
issuing the policy, the agent of defendant, as shown by the indorse- 
ment on it; and as there was no evidence to show to the contrary, 
and that, if his agency had ever in fact been revoked, it was brought 
to the knowledge of plaintiff, then the delivery to him was delivery 
to the appellant: Franklin vs. Insurance Co., 42 Mo., 456; Moore 
vs. Insurance Co., 56 Mo., 343; 2 Wood, Ins. (2d Ed.), p. 936, § 439.” 
Judge Burgess further referred to the fact that the plaintiff after- 
wards met the adjuster of the company, who told him he was not 
ready to settle the loss without having the property appraised, but 
made no objection to settling because proofs of loss had not been 
furnished, and that an agreement to appraise the property was en- 
tered into between the plaintiff and the adjuster, and adds that “it 
seems impossible that Buttertield (the adjuster) should not have 
known at this time that the proofs of loss had been made out and 
left with Agent Elkin.’ It does not appear that he had learned of 
the loss in any other way or from any other source, and the conclu- 
sion that he learned it from Elkin is irresistible.” This case is cited 
in Ostr. Ins. (2d Ed.), § 267, as authority on another proposition in- 
volved in that case. Thus it appears that, while the precise point 
here involved was not present in that case, it was decided that the 
local agent had power to receive proof of loss, and that a delivery 
thereof to him was a delivery to the company; thus holding that 
the local agent has some power after loss in the steps to be taken to 
adjust the loss. It is true, the element of waiver of the sufficiency 
of the delivery of proof of loss to the local agent was involved 
in the subsequent acts of the adjuster, acting for the company; but 
this does not detract from the reasoning employed in that case. 
But is it true that, prima facie, the powers of a local agent are 
limited to effecting the insurance, countersigning the policy, collect- 
ing the premiums, waiving forfeitures, extending the time for pay- 
ment of premiums, and like acts that occur prior to a loss, and that 
his powers cease the instant a loss is suffered; and then the insured, 
for the first time, must deal directly with the company, or hunt up 
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the adjuster the company usually employs, and deal with him? In 
other words, is the local agent the medium through which the bene- 
fits flow to the company, but when the benefits to the insured, which 
the payment of premiums is commonly supposed to secure, are in- 
volved, the powers of the local agent cease, and the insured must, 
at his peril, and at the risk of making a technical mistake, find 
some one else to deal with? Ordinarily, a principal who clothes an 
agent with authority to bind him by contracts, and to transact the 
business contracted about, holds such agent out to the world as a 
general, and not a special or limited, agent, and all acts of the 
agent done in the scope of the business are binding on the princi- 
pal. Such an agent has apparent authority. In Breckenridge vs. 
Insurance Co. (87 Mo., loc. cit., 70), Sherwood, J., said: “And the 
powers of insurance agents are presumed to be co-extensive with 
the business intrusted to their care, and are not to be narrowed by 
restrictions and limitations not communicated to the party who 
claims the acquisition of rights through the acts of the agent.” 
There is neither reason nor logic in the theory that, prima facie, 
the powers of such an agent are limited to the business to be trans- 
acted prior to the loss, and that inures to the benefit of the insurer. 
Non constat that such agent has not the ability or the honesty to 
adjust a loss or to represent the insurer when the insured benefits 
arise. Such reasoning assumes that such an agent has training, 
skill, cunning, or trickery enough to secure large policies and cor- 
responding premiums for the company, even though the property 
insured is not worth the amount it is insured for, but that in case of 
loss he will be influenced by local surroundings in fixing the value 
of the property insured, higher than some other representative of 
the company would do, and thereby cause the company to do equal 
justice to the insured. Such arguments ought not to be even sug- 
gested by reputable insurance companies, and in States like ours, 
which require the face of the policy to be paid in case of total loss 
(section 5897, Rev. St. Mo., 1889), they are especially out of place. 
If insurance companies doubt the ability or honesty of these local 
agents to represent them after loss, they should distinctly provide 
in their policies to whom and where the proofs of loss should be 
sent. The courts ought not to be asked to indulge presumptions of 
want of authority in such local agents, to aid the insurers in tech- 
nically avoiding liability after the rich harvest of years of premiums 
have been garnered and enjoyed. The weight of authority, of anal- 
ogy, and of reason and justice, supports the authority of such local 
agents to waive proofs of loss, either in writing or by parol or by matters 
in pais which amount to an estoppel. There was ample evidence in 
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this case of a parol waiver and of an estoppel, and the judgment of 
the circuit court was correct. 

2. Defendant insists, however, that the petition alleged that proofs 
of loss were furnished, and that no waiver was pleaded, and hence 
evidence of waiver was improperly admitted over its objection. The 
rule has long been otherwise in this State, and it has been uniformly 
held that proof of waiver is admissible under an allegation that all 
the conditions of a policy had been complied with: McCullough 
vs. Insurance Co., 113 Mo., loc. cit., 606, citing Insurance Co. vs. 
Kyle, 11 Mo., 278; Russell vs. Insurance Co., 55 Mo., 585; Okey vs. 
Insurance Co., 29 Mo. App., 105; Travis vs. Insurance Co., 32 Mo. 
App., 198; Maddox vs. Insurance Co., 39 Mo. App., 198; Roy vs. 
Boteler, 40 Mo. App., 213. Our conclusion is that the judgment of 
the Kansas City Court of Appeals should be reversed, and that of 
the circuit court should be affirmed. It isso ordered. Allconcur. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


ASHENFELTER 


v8. 


EMPLOYERS’ LIABILITY ASSURANCE CORPORATION, ) 
LIMITED, OF Lonbon, ENGLAND.* 


A contractor insured under an accident policy was suffocated or burned to 
death by the firing of tar which he was heating in a tank to calk it, to 
render it waterproof. 

Held, That whether he was aware of the dangerous character of the operation 
so as to bring him within a policy provision against voluntary exposure 
to unnecessary danger was a question of fact for the jury. 


R. J. Danson and Wituiam A. Hunexe, for Plaintiff in Error. 
L. C. Giuman, for Defendant in Error. 
Ross, C. J. 

This action was brought in the court below by the plaintiff in 
error against the defendant in error to recover the amount of an 
accident insurance policy issued by it upon the life of one H. C. 
Ashenfelter, since deceased. The amended answer of the defend- 
ant admits the averments of the complaint in respect to its corpor- 
ate existence, the issuance of the policy in consideration of the pay- 
ment of the required premium, the death by accident of the insured, 


* Decision rendered, May 9, 1898. 
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and the nonpayment of the amount for which the policy was issued. 
It denies the averment of proof of death, but that fact was admitted 
on the trial. The answer alleges the fact that the policy does not 
insure against “voluntary exposure to unnecessary danger,” and 
further alleges that the accident by which the insured lost his life 
was caused by his voluntary exposure to unnecessary danger, and 
that was the real defense made at the trial. On the conclusion of 
the testimony, the defendant, by its counsel, moved the court to in- 
struct the jury to return a verdict for the defendant, upon the 
ground that the evidence showed that the deceased lost his life by 
reason of having voluntarily exposed himself to unnecessary danger. 
The court so instructed the jury, and a verdict was returned as di- 
rected. The plaintiff duly excepted to the action of the court, and 
brings the case here by writ of error. 

The evidence in the case shows that the deceased was a contractor 
of great energy and of extensive business, and, at the time of his 
death, was engaged in the performance of a contract with the State 
of Washington for the erection of buildings for its university, which 
were nearing completion. Among them was a large tank for the 
storage of water. The tank itself was sixteen feet in diameter, and 
seventeen feet high, and rested on a platform constructed upon a 
trestle rising seventy-five feet above the ground. Every ninth stay 
of the tank extended upward about fourteen inches, and upon these 
stays so extended was constructed a roof having a projection of three 
feet beyond the outer edge of the tank. Through the spaces thus 
left, ingress and egress was had into and out of the tank by means 
of a ladder. The platform projected from fourteen inches to 
several feet beyond the tank, the projection being greatest at the 
corners, which were square, and of which projection about six 
inches in width was occupied by a railing. For the purpose of 
making the tank water-tight, it became necessary to calk the 
seams with oakum, and to mop them with a mixture of heated 
pitch and tar. It was in preparing and applying that mixture 
that the insured lost his life. Although, as has been said, the 
deceased was a contractor of extensive business (the contract with 
the university aggregating about $117,000), the evidence shows 
without conflict that he was a man of such energy that, when any 
part of the work he had contracted for lagged, he turned his hand 
to it, and pushed it along, until properly under way. It was in this 
way that he went with a workman named Gallagher to make water- 
tight the tank. Gallagher and he only were in the tank at the time 
of the fatal accident, and Gallagher’s deposition was taken on behalf 
of the defendant, and introduced in evidence. In answer to a ques- 
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tion asking him to describe as briefly and accurately as he could 
the circumstances under which the deceased was killed, the witness 
said: “ We started in to work on Sunday morning. He came to me 
before that. Harry [deceased, Ashenfelter] spoke to me on Satur- 
day, and he said, ‘ Will you come over and work to-morrow?’ And 
I said, ‘If there is anything pressing, I have no objection;’ and he 
said it was. So, we came on over to the tank at ten o’clock. On 
going over there, he said, ‘Have you been in the tank ?’ and I said, 
‘I have not.’ He said, ‘Come up and come in,’ and we went up in 
the tank. There was about six inches of water in it, and we drained 
it out by boring plug holes in it, to keep the sediment from pouring 
down. There would be six inches of water there, and we went and 
bored the holes in there; and Harry said, ‘We must dry this tank 
up, so we can see what we can do with it.’ I said: ‘There is a sal- 
amander over to the little observatory which I used in drying the 
plaster on the observatory. If you want it, Harry, you can take it.’ 
He says: ‘ All right; the next thing is to get it in.’ We went and 
measured the space, and we found it was in the neighborhood of 
fourteen inches; and we took and flatted up the salamander, so as 
to get it in there. So, we put the ladder up against the tank, and 
looked over into the tank, and Harry said, ‘ The only thing we can 
do is to calk the tank.’ The seams were a little open. And I said, 
‘All right; we will get in and calk it.’ I said, ‘There is plenty of 
oakum over there.’ I don’t know but he carried the oakum, and I 
got some calking irons, aud started in calking, till about eight 
o'clock. We have two lamps in the office, and we were working 
with them; and he went out of the tank possibly in the neighbor- 
hood of half-past seven or eight, and I followed him; and we came 
over to the building, and came back Monday morning, and finished 
the calking. Monday, about noon, I should judge, we got through 
with the calking of the tank. He took no part whatever in the 
calking of the tank. He carried the oakum to me, and I got through 
calking, and he got some paints from Baker & Richards, called 
‘paraffine paints,’ supposed to be applied on tanks for to preserve 
it, and also to purify the water. We looked over that material, and 
found it to be pretty thin. It was heavy paint, but not sufficiently 
heavy to cover the seams in good condition; and we concluded to 
put pitch on the top of the seams, or on the top of the oakum, so as 
to make it waterproof. So, the first kettle we heated below, and it 
became stiff at the time we got it into the tank. He said, ‘ We will 
use that old salamander, and we will heat the tar below, and get 
along with it;’ and we got along Monday and Tuesday, till the acci- 
dent occurrel. The first knowledge I had of the fatal accident 
VoL.XXVII.—57. 
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was Harry hollering to me. He said, ‘ Frank, hold that ladder!’ 
And I looked down below, and I seen a blaze,—very small. It was 
very smoky in the tank. I saw the smoke and blaze, and started 
down the ladder immediately, because I knew— The first impulse 
was that the fire could be extinguished, and knowing that there was 
no means of reaching the fire, and as I rushed to the bottom, it was 
all igniting. It was a big sheet of flame all around me, and I used 
the support, and moved the ladder to the opposite side, where the 
exit would be to the outside, and picked up the body of Mr. Ashen- 
felter, which was lying on the floor between me and the salamander. 
He was lying on the floor, and I picked him up, and tried to make 
the rim of the tank; but the fire had drove in on me so I couldn’t 
make it, and I became partly suffocated, and I drew myself out of 
the tank, and that is the last Iremember. I felt his body going 
from me, and I heard him strike the floor. I could not tell you any 
more till I got on the bottom of the platform myself.” 

Gallagher further testifies that the deceased was not in the tank 
much of the time while he was calking, but that he heated and pre- 
pared the mixture of pitch and tar, filled the buckets with it, and at- 
tended to the fire, and was so engaged at the time of the accident. 
The witness described the salamander as an open stove, made of 
about 16-gauge sheet iron, standing about six inches from the floor, 
on four legs, with air holes underneath, and with a grate, and in the 
bottom, a pan to receive the ashes or coals. Near its top was a hole 
in each side, through which an iron pipe passed to hold the buckets. 
The witness further testified that he and the deceased were afraid 
to use charcoal because of the gas which would be formed by it, but 
used bark, and said, “ Bark is harmless, although it will cause more 
smoke.” The witness, Gallagher, further testified that, shortly be- 
fore the fatal fire, another fire had occurred, and, being asked how, 
answered: “A. That was occurred by a bucket of tar,—one of the 
buckets which contained the tar or a gallon bucket; whichever it 
was, I don’t know. I had passed the bucket down, and he was hold- 
ing it over the fire; and the flames rushed out, and caught hold 
of the side of the bucket, and melted off this ear which is upon the 
bucket. The bucket upset when the ear melted off, and the fire ran 
down through the bottom of the salamander on the floor; and I no- 
ticed that immediately, because I was about to hand the bucket; 
and I slipped down the ladder, and I extinguished the blaze with 
the Mackinaw jacket that I had on; and then, when I had extin- 
guished the blaze, I took the five-gallon bucket out of the sala- 
mander before it caught fire, and then I threw my jacket over the 
fires that were on the floor. Q. Is not tar pitch, when heated that 
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way, likely to boil up and boil over? A. Pitch itself, after it is gener- 
ated, is not liable to boil as fresh tar before it is generated, before it 
is heated, will. Q. This accident that occurred was one that was 
likely to occur, this ear of the bucket being unsoldered? Is it such 
an accident as is likely to occur? A. Well, it is liable to occur, 
certainly. Q. Now, as I understand you, you-were able to put out 
this fire by seeing it at once, and getting there very promptly, and 
slashing out the fire, and taking off the pitch? A. Yes,sir. Q. Had 
you been less prompt, that fire might also have been fatal? A. 
Well, I don’t know. It would have surely have went under the 
same circumstances this last one did. Idon’t see how it could have 
been prevented. Q. Do you know how the second fire occurred, 
and what were the causes that induced it? A. Well, simply on ac- 
count of the first fire causing from the ear melting off. I always 
presume, and still presume, that the second might have been caused 
by the same, and it might have been caused otherwise. The man 
might have fell.” 

The defendant introduced several witnesses to show that the 
method adopted by the deceased of heating the pitch and tar inside 
the tank was extremely dangerous; that the proper way, and the 
way adopted by those understanding the preparation and handling 
of the mixture, was to heat it on the ground, and convey it in buck- 
ets to the places of use; and the testimony to this effect is without 
conflict. But there is no testimony tending to show that the de- 
ceased knew this, or was experienced in the business of preparing 
or handling the mixture. On the contrary, there is a good deal of 
testimony tending to show that the deceased was not conscious of 
any particular danger. For example, the defendant called C. B. 
Smith as a witness, and asked him, among other things, this ques- 
tion: “ From your experience and your knowledge of this material 
and its use, would a prudent man, exercising reasonable foresight, 
have voluntarily done that work by heating the pitch on the inside 
of the tank?” 

To which the witness answered: “ My experience with contractors 
and people generally in applying that material (that is, coal tar or 
pitch) would lead me to state that it would be the most natural 
method that would be applied by a man that was not directly in 
that line of business, from the fact that they don’t,—men that don’t 
handle the material as a business, and have had experience, don’t 
realize the danger there isin handling it. Ihave in many cases had 
people advise me to heat my material on the kitchen stove. Q. 
Assuming that it was being heated by a pail over a salamander, and 
that, once before the fatal accident, the ear had become unsoldered 
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from the pail, and started a fire, and the pitch slopped over, and 
started a fire, what would you say as to whether any ordinarily pru- 
dent man, exercising reasonable foresight, would have continued to 
do the work in that way? A. In answering that question, I would 
think that a man would be apt to go at it some other way. At the 
same time, to a man that knows how to put out a tar fire, and it 
does not get the best of him, and feeling confident that he can,— 
why, if he had already gone through one experience, and success- 
fully put out the fire, he might think he could doit again if occasion 
arose, and he would hardly think that it would occur again; but an 
accident is apt to occur. It is a hard matter for a man that is 
directly in that line of business, and a man that always uses every 
caution to avoid against just such accidents,—it is a hard matter 
for him to give an opinion as to what an inexperienced man might 
do in a certain set of circumstances. Q. I will ask you, as a rule, 
whether contractors who have had experience in building, covering 
a period of years, including large buildings, understand the nature 
of this article, and the danger of using it. A. My experience has 
been that they know—contractors know—-absolutely nothing of 
handling this material.” 

Moreover, the witness, James A. Johnson, introduced by the de- 
fendant, testified, among other things, that, within ten minutes be- 
fore the fatal accident, he was in the tank, and, the fire having gone 
out, the deceased asked him, as his own hands were covered with 
pitch, and he could not get his knife, to whittle some shavings, and 
start the fire, and, as the witness was going down to the engine 
house, asked him to tell the engineer to start the pumps, adding: 
“By the time you get down there, I will be through with this work.” 
The witness, Smith, further testifies that as he was going out of the 
tank, he said to the deceased that the atmosphere in there did not 
suit him, or that the work was more or less dangerous (not being 
certain as to his language), to which the deceased replied, as he re- 
members his reply, “ We will be doné in a few minutes, and there is 
no danger.” This reply, if made, certainly tends to show that the 
deceased did not regard himself as exposed to danger. It is true 
the testimony is that, on the occasion of the first fire, the deceased 
stated to Gallagher that he was almost overcome by the fumes. But 
it also tends to show that that fire was extinguished without diffi- 
culty and without apparent harm. Of course, the case can only be 
properly determined by the consideration of all of the facts and cir- 
cumstances properly in evidence. But we think enough has been 
stated and quoted to show that the jury, under appropriate instruc- 
tions, should have been allowed to pass upon the proposition as to 
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whether the deceased knew of the danger to which he was subject- 
ing himself, and, knowing it, voluntarily exposed himself to it. 
Unless he was so conscious, and purposely assumed the risk, it is 
plain that the case does not fall within the exception in the policy 
relied on in defense of the action: Insurance Co. vs. Randolph, 24 
C. C. A., 305; Association vs. Hubbell (Ohio), 47 N. E., 544; Insur- 
ance Co. vs. McConkey, 127 U. S., 666. 
Judgment reversed, and cause remanded for a new trial. 


SUPREME COURT OF IOWA. 


BROCK 
vs. 


DES MOINES INS. CO.* 


The agent who had power to contract and settle losses prepared what he 
called proofs of loss which were duly executed and furnished to the com- 
pany without objection afterwards. The policy provided that its terms 
could only be waived by the secretary. 


Held, That the formal proofs of loss called for by the Statute of Iowa had been 
waived. 


Held, That a statement in such prepared proofs that the company had not 
waived any rights by investigating the loss in order to get facts relative 
to the fire did not prevent the waiver. 


Questions of evidence considered. 


McVey & McVey, for Appellant. 
George Wampacu and Westey Martin, for Appellee. 


Rostnson, J. 

The policy in suit was issued by the defendant in May, 1892, and 
purported to insure the plaintiff, for the term of one year, against 
loss or damage by fire, to the amount of $200 on his store building 
in Homer, and $1,000 on his stock of merchandise contained in the 
building. In January, 1893, the building and the merchandise con- 
tained therein were destroyed by fire, and the plaintiff seeks to re- 
cover for that loss, to the amount of the policy. This cause was 
before us on a former appeal, and the judgment of the district court 
was reversed because of insufficient proofs of loss. See 96 Iowa, 39. 
After the cause was remanded for further proceedings, an amend- 
ment to the petition was filed, setting out facts which were alleged to 
constitute a waiver of proofs of loss other than those furnished, and 


* Decision rendered, May 26, 1898. 
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to estop the defendant to question their sufficiency. The defend- 
ant denies the alleged waiver and estoppel, and denies all liability. 

1. There is conflict in the evidence respecting the facts upon 
which the alleged waiver and estoppel are based, but the jury was 
authorized to find such facts to be substantially as follows: When 
the fire occurred, the plaintiff was visiting in Adair County. As soon 
as he was informed of the fire, he returned to Homer; calling on his 
way at the office of the defendant in Des Moines, and stating to 
persons in the office what he knew of the fire. He was told to in- 
vestigate the loss, and inform the defendant of its amount and 
origin, and that the company would send an adjuster to investigate 
it. The plaintiff, on the day of his arrival at Homer, wrote to the 
defendant that the building was burned, and also his stock of mer- 
chandise, and that his loss on the latter was more than $1,400. An 
agent of the defendant, named Moody, testified as a witness, in re- 
gard to his duties, as follows: “I do most anything. I write in- 
surance; make collections; appoint agents; inspect risks; investigate 
losses; sometimes settle matters.” He also testified that he had 
done that kind of work for the defendant for six or seven years. A 
few days after the plaintiff wrote to the defendant as stated, Moody 
appeared at Homer, and informed the plaintiff that he had come to 
adjust his loss, and that he understood the plaintiff had written 
a letter to the company. Moody spent several hours at Homer, in- 
vestigating the loss; and then, at his request, the plaintiff went with 
him to Webster City, and together they went into Moody’s room at an 
hotel, and there spent several hours in considering the loss. Moody 
asked for a statement of the merchandise destroyed, and the plain- 
tiff submitted an inventory of it, prepared but a short time before 
the fire. Moody examined it, took a statement of all the plaintiff 
had lost, and said he would write out a proof of the loss, and have 

it acknowledged. Thereupon he wrote out the following :— 


State of lowa, Hamilton County—ss. I, J. F. Brock, being duly sworn on 
oath, depose and say :— 

That on the 16th day of January, 1893, I made inventory of my stock of 
goods in my store at that date, including medicines; and some of the medi- 
cines was held by me for sale on commission; also, said inventory, including 
furniture and fixtures in my store. The said inventory, including above- 
mentioned medicines and furniture and fixtures, amounted to fourteen hun- 
dred and forty-six 74% dollars ($1,446.29). 

Medicine held on commission amounted to 
Farnigare Gnd. Oxtures «ccs... csce ccs see 
Goods sold after inventory, and prior to fire 


Reducing my stock and inventory...............-.$170 01 
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That my policy permits me to carry insurance on 3/4 actual value of my 
stock of goods, in policy No. 58,275, Des Moines Insurance Company. That I 
refuse to allow any depreciation of value on my stock on account of age or 
damaged goods. I have been in the business since August, 1890. Atthe time 
I went into business, I purchased a stock of goods of Mr. J. E. Smith, at 
Homer, Iowa. 


It is agreed that the Des Moines Insurance Company has not waived any of 
its legal rights or defenses by investigating my loss for the purpose of getting 
facts relative to my fire or amount of stock on hand at time of loss. 

After the instrument was drawn, Moody and the plaintiff went to 
the office of a notary public. The plaintiff was there asked if he 
understood the paper; and Moody answered for him that he did, 
and also stated that it was proofs of loss. The plaintiff also said 
that he understood it, and he signed and swore to it. Moody then 
took it; said he would immediately mail it to the defendant. The 
plaintiff asked him if that “was all that was required to know; if it 
was ail right?” and Moody answered: “Yes; that is all right.” 
The plaintitf relied upon what had been said and done as being 
sufficient, and did not make any further proof. The defendant did 
not make any objection to the proof, nor call for additional infor- 
mation. We held on the former appeal that the proof furnished 
failed to comply with the statutory requirements. In response to 
the claim of waiver and estoppel, on which the plaintiff relies, the 
defendant calls attention to certain provisions of the policy. One 
of those relates to notice and proof of loss, but, in view of the re- 
quirements of chapter 211 of the Acts of the Eighteenth General 
Assembly, need not be specially considered. Other provisions are 
as follows:— 

It is further mutually agreed by the parties hereto that no condition, stipu- 
lation, covenant, or clause hereinbefore contained or referred to shall be al- 
tered, annulled, or waived, or clause added to these presents, except by 
writing indorsed hereon or annexed hereto by the secretary, with his signa- 
ture affixed thereto ; any contract by parol, or understanding with the agent, 
had before or after issuing the policy, to the contrary notwithstanding. Itis 
further expressly agreed by the parties hereto that none of the terms or con- 
ditions of this policy can be waived by any person or persons whomsoever, 
except in writing by the secretary of the company. * * * No agent of 
this company has any authority to waive, modify, erase, or strike out any of 
the printed conditions of this policy. 

It is insisted that, under these provisions, Moody had no author- 
ity to waive the formal proofs of loss which are required by the 
statute, and cases are cited in support of that claim. We had occa- 
sion to review those cases in the recent case of Ruthven vs. Insur- 
ance Co., and need not repeat what was there said. The case of 
Kirkman vs. Insurance Co. (90 Iowa, 457), is especially relied upon 
by the appellant, but that lacked important and controlling facts 





896 Supreme Court of Iowa. [ Oct., 


which are involved in this. Moody appears to have been something 
more than an adjusting agent. He had power to appoint agents, to 
make contracts of insurance, and to settlelosses. But as amere ad- 
justing agent, with authority to ascertain and settle losses, he had, of 
necessity, power to determine what proofs were satisfactory, and to 
waive those which were regarded as unimportant. He proceeded 
to obtain information in regard to the origin and extent of the loss, 
and was promptly furnished with all the information which he de- 
manded. When he had procured all the information he desired, 
and had obtained the signature and oath of the plaintiff to the state- 
ment he had prepared, he, in substance and effect, told the plaintiff 
that the proof furnished was all that was required. In this respect 
the case is much like the Ruthven Case, in which we said: “ The 
defendant must be charged with the knowledge which he (the ad- 
juster] acquired while acting forit. * * * He had all the proofs 
which he asked for, and forwarded them to the defendant. With 
constructive, if not actual, knowledge of all these facts, the defend- 
ant did not inform the plaintiffs that formal proofs were not waived, 
nor demand them. We think the jury was fully authorized to find 
that they were waived by Bliven, and that he also waived the 
written indorsement required by the terms of the policy.” Bliven 
was the general Western. manager of the defendant in that case, and, 
in the adjustment of all losses in his department, stood for and rep- 
resented his company, and had the power to waive any requirement 
in regard to proofs of loss which it could have waived. In this case 
the company was called upon to act for itself directly, and not 
through a general manager; yet it was silent when it should bave 
spoken, and must be held bound by the acts and statements of 
Moody. See, also, Dyer vs. Insurance Co. (Iowa). It does not ap- 
pear that the adjuster in the Kirkman Case made any attempt to 
take proofs of loss, and what he said was in the nature of an expres- 
sion of an opinion respecting the effect of the information which had 
been sent to the company, and as to what the company would do. 

2. It is said that the last paragraph of the instrument prevents 
the plea of waiver from being effectual. That is as follows:— 

It is agreed that the Des Moines Insurance Company have not waived any 
of its legal rights or defenses by investigating my loss for the purpose of 
getting facts relative to my fire, or amount of stock on hand at time of loss. 

This provision must be construed in the light of what was said 
and done on the day it was signed. It does not, in terms, refer to 
proofs of loss. That it was not understood by the plaintiff to refer 
in any manner to such proofs is clear; and Moody must have known 
that fact, if the evidence for the plaintiff be credible. If Moody 
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intended, by the instrument, to reserve to the defendant the right 
to insist upon the statutory proofs of loss, then he intended to per- 
petrate a fraud upon the plaintiff,—a conclusion we are not inclined 
toadopt. The instrument provides that the defendant did not waive 
any of its legal rights or defenses by “investigating” the loss, but 
it does not provide that the taking of the proof furnished by the 
plaintiff, and the representations made to him as to its sufficiency, 
and the failure of the defendant to demand additional proof, should 
have that effect. This interpretation is not only necessary to do 
justice, but it is authorized by the rules of interpretation which 
apply in such cases. 

3. Error is alleged of certain rulings of the court on the admis- 
sion of evidence, which we will now consider. Theletter which the 
plaintiff claims to have written the defendant was not introduced 
in evidence. Before the trial of the case was commenced, the plain- 
tiff served upon the defendant notice to produce the letter, and that, 
if it were not produced, secondary evidence of its contents would be 
offered. As the letter was not produced, the plaintiff was permitted 
to testify as to its contents. The appellant contends that the notice 
was not served a sufficient length of time before the trial to require 
the production of the letter, or permit secondary evidence of its 
contents to be given. In ruling upon the admission of the sec- 
ondary evidence, the court was authorized to consider the time 
which the defendant would require to obtain the letter from its 
Des Moines office, and whether a reasonable time for that purpose 
had been given. The record does not show any abuse of the discre- 
tion lodged in the court, in holding that the notice given was suffi- 
cient, and that secondary evidence was admissible. It is said that 
the court erred in permitting the plaintiff to testify to a conversa- 
tion he had in the Des Moines office while on his way from Adair 
County to Homer after the fire. He was not able to state positively 
that the persons with whom he conversed were officers or other 
agents of the defendant, but it appears that the defendant acted in 
accordance with the statements which those persons made to the 
plaintiff; and, even if they were not authorized to act for it, no 
prejudice could have resulted from admitting evidence as to the 
conversation with them. 

4. Portions of the charge given to the jury are criticised, and 
error in the refusal of the court to give certain instructions asked is 
claimed. We have examined all these matters, but without discov- 
ering any prejudicial error. The judgment of the district court is 
sustained by the evidence, and appears to be right, and it 1s affirmed. 





Supreme Court of Kansas. 


SUPREME COURT OF KANSAS. 


STANDARD LIFE & ACCIDENT INS. CO. 
v8. 


DAVIS.* 


An insurance policy contained a provision that ‘‘ legal proceedings for recov- 
ery hereunder shall not be brought until after three months from the date 
of filing proof at the company’s home office, or brought at all unless be- 
gun within six months from the time when the right of action shall ac- 
crue.” In an action upon the policy, held, that the right to bring an 
action did not accrue until three months after the time of filing proofs, 
and that the period of limitation prescribed did not begin to run until the 
right to bring an action had accrued. 

Error cannot be successfully assigned on an objectionable answer toa proper 
question unless a motion is made to strike out the answer, or the atten- 
tion of the court is otherwise brought to the fact that the answer is not 
responsive to the question. 

Where the agent of an insurance company who fills out an application for in- 
surance is duly informed by the insured as to the facts, and fails to state 
them in the application, or to state them correctly as given, the company 
will ordinarily be held to have waived them, and will be estopped to in- 
sist that the representations of the insured were untrue, or that there has 
been a breach of the warranty. 


A condition requiring the giving of notice to the insurance company within a 
specific time will be deemed to be waived where notice of the injury or 
death is subsequently given together with proofs of loss, and the com- 
pany retains the same without objection, and subsequently calls for and 
receives additional information and proof respecting the injury and death 
of the insured. 


A general exception to a charge of the court containing a great many distinct 
instructions, some of which are unobjectionable, is not available as error. 


E. M. Hutert, for Plaintiff in Frror. 
J. D. McCreverty, for Defendant in Error. 
Jounston, J. 

This was an action by Eve Davis against the Standard Life & 
Accident Insurance Company to recover $5,000 upon an accident 
policy issued to Jonathan M. Davis, her husband, and payable to 
her in the event of his death. The petition alleged that Jonathan 
M. Davis was accidentally injured by the kick of a mule on January 
21, 1893, and that afterwards, about February 27, 1893, he accident- 
ally fell from a buggy, and that by reason of these injuries, and in- 
dependent of other causes, his death resulted, on March 15, 1893. 
It was also averred that proof of the injury and death, required 
under the terms of the policy, a copy of which was attached to the 
petition, had been duly and timely furnished, but the defendant re- 
fused payment, although wore than three months had elapsed since 
~* Decision rendered, July 8, 1898, SyllabusbytheGourt. 
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the receipt of the proofs of death. In the answer of the insurance 
company it was alleged that the application for insurance made by 
Jonathan M. Davis represented and warranted that he had no other 
accident insurance, whereas in fact he had a policy in the Travelers 
Insurance Company for the sum of $5,000, and that, by reason of 
the false statements and warranty, the policy sued on was absolutely 
void. It was further averred that his death was not accidental, but 
was produced by causes not enumerated in the policy. Another 
defense was that notice was not given to the company at the time 
and in the manner required by the policy. A still further defense 
was that the action had not been brought within the time limited 
by the policy, namely, within six months from the time when the 
right of action accrued. In reply to the answer, Eve Davis alleged 
that the insurance company had full knowledge of the fact that the 
insured had prior insurance in another company, and that it waived 
that provision of the policy; that, with this knowledge, the com- 
pany accepted the premium, issued the policy, and had demanded 
and received proofs under the policy, and by its conduct it is 
estopped to deny its liability under the policy. The insurance com- 
pany moved for judgment on the pleadings, but the motion was 
overruled, after which the cause was tried to a jury; and, upon the 
testimony, a verdict was returned in favor of the plaintiff below for 
$5,625, upon which a judgment was rendered. 

The first objection is based on the overruling of the motion for 
judgment on the pleadings. The application for insurance, which 
contained representations that Davis had no other insurance, was 
made a part of the contract attached to the answer of the insurance 
company. There was no denial of the fact that Davis held a policy 
in the Travelers Insurance Company when the contract in the 
present case was made, and hence the insurance company asked for 
judgment on the pleadings. We think the motion was correctly 
refused. That provision of the contract is one which the company 
can waive, and its conduct may be such that it will be estopped to 
set up a breach of the warranty or the untruth of the representa- 
tions. The reply of the plaintiff below pleaded a waiver by the 
company, and also an estoppel; and, as an issue of fact was thereby 
joined for trial, the motion for judgment on the pleadings was 
necessarily denied. Did the pleadings show that the action was 
barred by the contract limitations? The time within which an 
action like this may be brought may be fixed by the contract itself, 
and, when so fixed, that limitation will supersede the ordinary 
limitation prescribed by the statute. The policy contained the 
following condition :— 
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Affirmative proofs of death or loss of limb or sight or duration of disability 
must also be furnished to said company within two months from the time of 
death or loss of limb or sight or of the termination of disability ; else all 
claims based thereon shall be forfeited. Legal proceedings for recovery here- 
under shall not be brought until after three months from the date of filing 
proofs at this company’s home office, nor brought at all unless begun within 
six months from the time when the right of action shall accrue. 

This action was not commenced until six months and fourteen 
days after the death of Davis had occurred. The contention is that 
the right of action accrued at the time of the death, and was there- 
fore not brought within the time limited in the policy. When the 
action accrued must be determined from the provisions of the 
policy. As will be seen two limitations are provided,—one, that an 
action on the policy cannot be brought until three months after the 
time of filing proofs; and another, that it must be brought, if at all, 
within six months after the right of action accrues. The intention 
of the parties to this contract is not hard to understand. Evidently, 
it was intended that a remedy upon the policy should be suspended 
for three months after the proofs were filed in the company’s office, 
and that the period of limitations would not begin to run until the 
time when the right to enforce the remedy had arrived. The right 
of action certainly does not accrue when the death occurs, for the 
right to bring the action did not then exist. A liability even did 
not exist at the time of the death, nor until it was ascertained and 
determined in accordance with the provisions of the policy. A 
remedy is not available when the proofs are made, but under the 
contract, there is three months’ time given to the company to satis- 
factorily ascertain what its liability under the policy is. It was cer- 
tainly not intended that the limitation against the insured should 
begin to run until the right to bring the action existed. The con- 
tracting parties can hardly have intended to suspend the remedy 
and provide for the running of the period of limitation at the same 
time. We therefore conclude that the action of the plaintiff below 
was not barred when brought, and that the court committed no 
error in overruling the motion for judgment on the pleadings. 

Complaint is made of the ruling of the court upon objection to a 
hypothetical question submitted to an expert witness, who had ex- 
amined the brain of Davis some time after bis death. The hypo- 
thetical case put embodied several matters and facts recited in 
detail, and upon which there was testimony, and ended with the 
inquiry as to what the witness would say was the cause of the con- 
dition in which the brain of Davis was found. His answer was that 
the cause of Davis’ death commenced at the time of certain injuries, 
which he said were quite sufficient to produce death. The com- 
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plaint is that the question and its answer invaded the province of 
the jury, and in fact disposed of the principal issue submitted to the 
jury for decision. The only objection made was to the form of the 
question, in which we find no substantial defects. The answer, it is 
true, is not responsive to the question; for, instead of giving the 
condition of the brain, the witness went further, and stated the 
cause of the death. No objection was made to the answer, and the 
attention of the court was not called to its objectionable character. 
“Where the answer of the witness is not responsive to the question 
put to him, an objection to the question is not available on error. 
There must be a motion to strike out the answer:” Railway Co. vs. 
Shumaker, 46 Kan., 769. 

Error is assigned on the refusal of certain instructions that were 
requested in behalf of the company, one of which was to the effect 
that the representations made in the application constituted a war- 
ranty, and that, if there were misrepresentations in respect to other 
insurance, the plaintiff below could not recover. As already stated, 
she had pleaded waiver and estoppel. There was proof to the effect 
that the agent of the company who filled out the application for the 
policy was informed by Davis that he already held au accident 
policy in the Travelers Insurance Company, but for some reason 
that fact was omitted from the application. It is well settled that 
where the agent of an insurance company who fills out an applica- 
tion for insurance is duly informed as to facts, and fails to state 
them in the application, the actual knowledge of the agent will be 
held to be the knowledge of the company, and that, having failed to 
fill out all the answers in the application or to state them correctly 
as given, the company will be held to have waived them, and will be 
estopped to insist that the representations are untrue, or that there 
has been a breach of the warranty: Insurance Co. vs. Gray, 43 Kan., 
497; Sullivan vs. Insurance Co., 34 Kan., 170; Insurance Co. vs. 
Barnes, 41 Kan., 161; Insurance Co. vs. Weeks, 45 Kan., 751; Insur- 
ance Co. vs. Bank of Pleasanton, 50 Kan., 449; Insurance Co. vs. 
Wilkinson, 13 Wall., 222; Insurance Co. vs. Mahone, 21 Wall., 152. 

In respect to the claim that proper notice was not given at the 
home office, it is sufficient to say that proofs of loss were forwarded 
to the insurance company in April, 1893, which were received and 
retained by the company without objection. Instead of returning 
the proofs because not furnished in accordance with the terms of 
the policy, they retained them, and demanded additional proofs. 
The insured was therefore put to the expense and trouble of fur- 
nishing the additional proofs, and, having done so at the instance 
of the company, the defense with respect to notice must be deemed 
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to have been waived: Insurance Co. vs. Wallace, 50 Kan., 453; 
McNally vs. Insurance Co., 137 N. Y., 389; Trippe vs. Fund Soc. 
(N. Y. App.); Insurance Co. vs. Norton, 96 U.S., 234; Brown, Ben. 
& Life Ins. Cos., § 435. 

Complaint is made of several of the instructions that were given 
by the court, but the objections to them are not available as error. 
The only exception to the charge is in the following language: “The 
defendant duly excepted at the time to the giving of the above and 
foregoing instructions, as not being the law in the case, and con- 
trary to the law, which exception was by the court overruled, and 
said defendant duly excepted to the ruling of the court, and ex- 
cepts.” A general exception of this character to an entire charge 
will not avail unless the whole charge is erroneous, or unless the 
charge in its general scope or meaning is erroneous. The charge 
in this case contained eighteen distinct instructions. To many of 
these there is no objection, and several of them are expressly given 
for the benefit of the company. It cannot be said that the charge 
in its general scope or meaning is erroneous, and therefore the 
company’s exception is not good: Sumner vs. Blair, 9 Kan., 521; 
Ferguson vs. Graves, 12 Kan., 89; Wheeler vs. Joy, 15 Kan., 389. 
Notwithstanding the insufficiency of the exception, the court has 
gone over the instructions in detail, and, from an examination of 
the same, is satisfied that no substantial error was committed in 
charging the jury, and that, if specific and legal exceptions had 
been taken, no ground for reversal would have been found. 

The judgment of the district court will be affirmed. All the 
justices concurring: 


SUPREME COURT OF INDIANA. 


FRANCES FORBES et at. 
v8. 
UNION CENTRAL LIFE INS. CO.* 


The fact that the title to a policy vests in the beneticiary does not defeat a 
provision that it shall be void if a note given by the insured for a part of 
the premium be not paid when due. 

The acceptance of renewals of notes given for premium, and payable in bank, 
which recite that they are given for the premium, contradict the allega- 
tion that the premium was paid by giving the first notes; and when such 
renewals recite that their nonpayment will avoid the policy, this is proof 
that the premium was not paid until the payment of such notes. 

A demurrer to these allegations of the plaintiff was properly sustained. 


* Decision rendered, July 11, lsys. 
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: McCasg, J. 

The appellants, as the beneficiaries named in a life insurance 
policy issued on the life of John F. Forbes, sued the appellee thereon 
for $5,000, the amount of the insurance expressed in the policy, 
The superior court overruled a demurrer, for want of sufficient 
facts, to the second and third paragraphs of defendant’s answer, 
severally, and sustained a like demurrer to the secand and third 
paragraphs of the plaintiffs’ reply; and thereupon the plaintiffs with- 
drew the first paragraph of their reply, the same being the general 
denial, and refused to amend or plead further, and the trial court 
rendered judgment upon such ruling that the plaintiffs take nothing 
by their complaint. Error is assigned by the appellants upon these 
several rulings. . 

It is one of the conditions of the policy that it “shall not be valid 
or binding until the first premium is paid to the company or its 
authorized agent.” Another is that it shall not be valid or binding 
on failure to pay “all premiums or notes given the company for 
premiums * * * on or before the days upon which they become 
due.” The second paragraph of the answer avers that said policy 
of insurance was issued to said John F. Forbes on condition that 
the premium therefor, $232.50, payable annually, should be paid, 
the first premium being payable on delivery of said policy, and a 
like premium being payable on the 30th day of September of each 
year thereafter fora period of twenty years; that said first premium 
became due and payable on the 30th of September, 1893, and the 
same was not paid; that thereafter, on the 7th day of December, 
1893, the said John F. Forbes executed and delivered to the de- 
fendant his two promissory notes, copies of which are set out, bear- 
ing date December 7, 1893, one falling due three months after date 
and the other falling due six months after date, the one falling due 
three months after date calling for $111.26, and the other $111.25, 
each bearing 8 per cent interest, and which notes were so executed 
as evidence of the balance remaining unpaid of said premium due 
and payable on September 30, 1893. And the defendant avers that 
it is expressly stipulated and agreed in each of said notes that, if 
the same be not paid at maturity, said policy, including all condi- 
tions therein for surrender or continuance as a paid-up or term 
policy, should, without notice to any party or parties interested 
therein, be null and void; that the note due three months after 
date became due and payable on March 7, 1894, and the other one 
became due and payable on June 7, 1894, and that neither of said 
notes were paid at maturity, and have not been paid; that each of 
said notes matured and became due and payable long before the 
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death of said John F. Forbes, the assured named inthe policy. The 
third paragraph alleges the same facts, and, in addition, sets forth 
the conditions in the policy already quoted above. The additional 
allegation is made that the notes mentioned were given for the bal- 
ance of the first premium. 

There is much contention as to whether the giving of the notes 
were a waiver of the condition, but we need not, and do not, decide 
that question, if the other facts stated constitute a sufficient defense 
to the action. The other facts stated are, as before observed, the 
same as those alleged in the second paragraph. And those facts 
show that both premium notes matured before and remained unpaid 
at the time the assured died. This made the policy void according 
to its terms. Appellant’s learned counsel contend that the title to 
the policy vested in appellants as the beneficiaries named therein 
at the time of its issue, and cite authority to the effect that such in- 
terest could not be divested by any act of the assured without the 
assent of the beneficiaries. Those authorities have no application, 
because these were cases where the assured attempted to assign the 
policy without the knowledge or consent of the beneficiary, the same 
having been kept alive by a strict compliance with the terms of the 
contract of insurance. But the beneficiary takes his interest in the 
contract of insurance in strict accord with the terms of such con- 
tract. He has and holds such interest and rights as the contract 
gives him, and no more. While the assured cannot diminish or de- 
stroy those rights by any act of his without the consent-of the bene- 
ficiary, neither can he diminish the rights nor enlarge the obliga- 
tions of the insurer, without its consent, by any act on his part, or 
by any failure to act. In short, both parties to the contract have a 
right to insist on a strict compliance with the terms unless waived: 
Klein vs. Insurance Co., 104 U. S., 88; Wheeler vs. Insurance Co., 
82. N. Y., 543; Fenn vs. Insurance Co. (La.), 19 South. R., 623. One 
of the terms of the contract is that all premiums or notes given the 
company for premiums must be paid on or before the days upon 
which they become due, or the policy shall not be binding or valid. 
The answer shows, and the demurrer admits, that that contingency 
happened before the death of the assured. Therefore, both answers 
show that the policy, by its own terms, had been rendered null and 
void by the neglect to pay the premium notes at maturity. Hence 
the court did not err in overruling the demurrer to the answer. 

The second paragraph of the reply admits that the first premium 
was due on September 30, 1893, and that the whole of the same was 
not then paid in cash, but avers that on said date Forbes, the as- 
sured, paid to the company $10 on said premium, and executed his 
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two promissory notes for the remainder of the premium, which were 
accepted by the defendant as payment of said premium; and that 
the conditions of said policy requiring the first premium to be paid 
in cash on the delivery of the policy was thereby waived by said 
company; and said notes became due on December 7, 1893, and 
were not paid by said Forbes; but, by consent of said company, 
said: notes were on said day renewed by said John F. Forbes exe- 
cuting to defendant his two certain renewal notes, which were ac- 
cepted by said company as payment of said first notes given. Suid 
notes read as follows: “$111.26. Huntington, W. Va., Dec. 7, 1893. 
Three months after date, for value received, we jointly and sever- 
ally promise to pay to the order of the Union Central Life Insurance 
Company $111.26, without discount or defalcation, at National Bank 
at Huntington, being the premium on policy No. 109,896 in said 
company, bearing date September 25, 1893. Said policy, including 
all conditions therein for surrender or continuance as a paid-up 
term policy, shall, without notice to any party or parties interested 
therein, be null and void on the failure to pay this note at maturity, 
with interest at 8 per cent per annum, payable annually. In case 
this note is not paid at maturity, the full amount of premium shall 
be considered earned as premium during its currency, and the note 
payable without reviving the policy, or any of its provisions.” 
Signed by the makers. The other note reads exactly the same, ex- 
cept that it is made payable six months after date. There is much 
contention by counsel to the effect that, the notes being payable in 
bank, and commercial paper, their acceptance as payment was a pay- 
ment of the first premium, and hence there could be no forfeiture or 
avoidance of the policy for nonpayment of these notes. These 
notes are alleged to be renewals of the first ones given and accepted 
as payment of the premium. Therefore, we have a right to assume 
that the first ones read just as these do. Therefore, we need not, 
and do not, decide whether the allegations of the reply, aside from 
the notes themselves, are sufficient to show that the acceptance of 
the notes as payment constitutes a valid payment of the premium. 
It is sufficient to say that the notes themselves conclusively contra- 
dict the averments of the reply as to the payment of the premium 
by the acceptance of the notes. The notes state that the amount 
therein promised to be paid is the premium on the policy in suit. 
That cannot be true if the premium is paid. Nor is the allegation 
true that avers that these notes were given in payment of the first 
ones executed, because the notes conclusively contradict it. The 
notes state, over the signature of the assured and one of the appel- 
lants, that they are given for the premium of the policy in suit. 
VoL. XXVII.—58. 
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That conclusively contradicts the allegation that the first notes paid 
the premium. This is so because these notes could not be given for 
the premium if it had therefore been paid. And then comes the 
further stipulation in the note that the policy is to be null and void 
on the failure to pay the note at maturity, thus showing conclu- 
sively that the premium is not paid until these notes are paid. 
That being true, the reply did not state facts sufficient to avoid the 
answer. 

The third paragraph of the reply is substantially the same as the 
second, and hence neither paragraph states facts sufficient to avoid 
the answer. The trial court did not err in sustaining the demurrer 
to each of said replies. The judgment is affirmed. 


SUPREME COURT OF MINNESOTA. 


WEIBERG 
vs. 
MINNESOTA SCANDINAVIAN RELIEF ASS’N.* 


The articles of association of a mutual benefit life insurance company pro- 
vided that applicants for membership must be not more than 65 years old, 
but its by-laws limited membership to persons not more than 55 years old. 
An applicant for membership, who was in fact 57 years old, represented 
that he was only 53 years of age, and, relying on this representation, the 
association admitted him to membership. Conceding, without deciding, 
that the by-law was valid, held that, the admission of a member not over 65 
years of age being authorized by the articles of association,it was competent 
for the company to waive the provision of the by-law limiting the age to 
55 years. Also that the acceptance and retention of an assessment 
against the member with full knowledge of his misrepresentation as to 
his age amounted to such a waiver. 


O. M. Haut, for Appellant. 
J. H. Ives, for Respondent. 
MircHe.t, J. 

The defendant is‘a mutual benefit life insurance association. Its 
articles of association provided that applicants for membership 
must be not less than 21 nor more than 65 years of age, while its 
by-laws limited membership to persons not less than 21 and not 
more than 55 years of age. In December, 1882, Peter Weiberg 
made written application for membership in the association, in 
which he stated that his age was 53 years, and that he was born in 
“¥ Decision rendered, July 13,1898. SyllabusbytheGourt. , 
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1829, when in fact he was born in 1825, and was over 57 years old. 
In this application Weiberg consented and agreed that any untrue 
or fraudulent statement therein contained “may forfeit any right 
to membership in the association, and all benefits, rights, and 
equities arising therefrom.” In reliance upon the statements con- 
tained in the application, and believing them to be true, the asso- 
ciation issued to him a certificate of membership, by which it be- 
came liable, upon bis death, to pay his widow a sum equal to $1 for 
each member of the defendant at the time of such death, but not 
exceeding $2,000, provided that during his life he made punctual 
payments of all dues and assessments for which he might become 
liable, and conformed in all respects with the by-laws, rules, and 
regulations of the association. It is conceded that he paid all dues 
and assessments up to the time of his death, which occurred April 
19,1897. The plaintiff, his widow, made due proof of death; but 
the association refused to pay, on the ground that the deceased had 
stated his age to be under 55 years, when in fact he was over that 
age, and consequently ineligible to membership under the by-laws. 
The plaintiff then brought this action, and the trial court found in 
her favor, on the ground that the defendant had waived any right 
to assert that it was not liable because of the deceased’s false state- 
ment regarding his age. It may be added that the court found that 
he made this false statement with intent to deceive the defendant, 
although we think this is immaterial. 

The respective counsel join issue as to the validity of the by-law 
limiting membership to persons not over 55 years of age; counsel 
for the plaintiff contending that it is void because in conflict with 
the provision in the articles of association making the limit 65 years, 
while counsel for the defendant claims that it was competent for the 
association by its by-laws to still further limit eligibility to member- 
ship. In our view, the question is not material. Assuming that the 
by-law was valid, still the admission of members over 55, but not 
over 65, years of age, was intra vires, under the articles of associa- 
tion, and it was competent for the association to waive the conditions 
of a mere by-law: Morrison vs. Insurance Co., 59 Wis., 162; David- 
son vs. Society, 39 Minn., 303; 1 Bac. Ben. Soc., § 265. 

On the other hand, if the by-law was invalid, the false representa- 
tion as to age was material, and, by the terms of the deceased’s ap- 
plication for membership, was a ground for the forfeiture of his 
membership. Even if all persons not over 65 years of age were 
eligible to membership notwithstanding the by-law, it was optional 
with the association whether it would admit them; and it needs no 
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argument to show that the age of the applicant nlight, and naturally 
would, affect its decision. 

The evidence tending to prove a waiver on part of the association 
was briefly as follows: The proof of loss which was furnished on 
May 1, 1897, contained the affidavit of the attending physician of 
the deceased, who, in answer to the question, “ What was the ap- 
parent age of the deceased?” answered, “72 years.” About May 
3d the secretary, and evidently the managing officer, of the asso- 
ciation, received an anonymous letter (Exhibit H), calling his atten- 
tion to the fact that Weiberg was over 72 years old at the time of 
his death, and consequently must have been over 55 years of age 
when he was admitted, fourteen years before. This evidently put 
the secretary on search for proof of the fact, for, on May 4th, he, in 
his official capacity, wrote (Exhibit I) to the deceased’s pastor, ask- 
ing him for an official certificate when and where Weiberg was born. 
In response to this, the clergyman sent the secretary a certificate (Ex- 
hibit K) to the effect that Weiberg was born January 7, 1825. This 
certificate was dated May 7th, and reached the secretary, in due course 
of mail, about May 8th. The object of the subsequent correspond- 
ence of the secretary with the clergyman was evidently merely for 
the purpose of getting competent legal proof of an already ascer- 
tained fact. Hence the evidence shows that the association had 
actual knowledge, as early as May 8th, that Weiberg had falsely mis- 
represented his age in his application for membership. In the 
meantime, on May Ist, the association had sent notice, addressed to 
“the heirs of Peter Weiberg,” of an assessment of $8.80 for death 
losses that had accrued prior to Weiberg’s decease, and requiring 
its payment within fifteen days. On May 14th, one Peterson, a 
member of the association, who resided in the same place in which 
the plaintiff lived, sent to the secretary of the association a letter 
(Exhibit R) inclosing a check for certain specified assessments, in- 
cluding that of $8.80 against Weiberg. The association received 
this money on May 15th, and, as the court finds, entered it upon its 
books, used it for its own purposes in due course of business, and 
never returned, or offered to return, it until the commencement of 
this action, in the latter part of August. Fault is found with the 
court’s finding that this money was paid by plaintiff in accordance 
with the notice sent by defendant to the heirs of Weiberg. Plaintiff 
testified that it was her money, and, under all the circumstances, the 
court was justified in concluding that, in pursuance of the notice, 
she had intrusted the money to Peterson to be paid to the defendant. 
The defendant also attempts to excuse its failure to return the 
money because it did not know to whom it belonged. If it did not 
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wish to accept the money, it should have returned it to Peterson for 
whom it concerned, and it would have been perfectly safe in doing 
so. The association must and ought to have understood that the 
money was paid by or for the estate of Weiberg or his beneficiary, 
and that the payment was not the mere voluntary act of some 
stranger. 

It is urged that this money was received and entered on the books 
of the association by a clerk in its office, and that its secretary did 
not know about it until his attention was called to the fact by the 
plaintiff's reply in this action, and that a mere clerk had no authority 
to make a waiver in behalf of thecompany. The association cannot 
excuse or shield itself in this way. It was clearly advised of the fact 
that Weiberg had misrepresented his age. It had made an assess- 
ment against him or his heirs, and sent them notice requiring its 
payment, and should have anticipated that payment would be ten- 
dered. Hence, if it intended to avail itself of Weiberg’s misrepre- 
sentation as a ground of forfeiture of bis membership, the association 
should have been on the alert to see to it that payment of the assess- 
ment was not accepted. The money was sent to the secretary, but 
he had absented himself from the office, and left a clerk in charge to 
attend to his mail and perform the duties of the office during his 
absence. Moreover, the books were open to the inspection of the 
secretary, and it was his duty to do so, unless he intended that the 
association should be bound by whatever had been done during his 
absence by the clerk left in charge. The entries on the books 
would have immediately advised him of the payment of the 
assessment. , 

Counsel for the defendant asks that a distinction be made between 
the waiver of a fraud committed at the inception of a contract of in- 
surance, which renders it voidable ab initio, and a waiver of the 
forfeiture of a valid right by reason of some subsequent default. 
No doubt a court would, if consistent with legal principles, hold 
acts to amount to a waiver in the latter case which they would not 
so hold in the former. But nothing is better settled in the law of 
insurance than that an insurance company may, by its conduct, waive 
& misrepresentation in the application for insurance: Morrison vs. 
Insurance Co., supra; 2 Bac. Ben. Soc., § 427. One of the acts most 
frequently held to amount to a waiver is the acceptance and reten- 
tion of premiums or assessments after having knowledge of the mis- 
representations. We think the evidence justified the court’s finding 
that the defendant had waived the misrepresentation. 

Order affirmed. 





Supreme Court of Wisconsin. 


SUPREME COURT OF WISCONSIN. 


UNDERWOOD VENEER CO. 
vs. 


LONDON GUARANTEE & ACCIDENT CO., Limirep:* 


Where an accident policy is issued subject to the condition that in case of an 
accident immediate notice shall be given, and of any claim, this is a con- 
dition precedent, and notice not given until nine months later by an em- 
ployer of accident to an employe was too late. 


| C. H. Van Anstine, for Appellant. 

Bump, Kreutzer & Rosenserry, for Respondent. 

Cassopay, C. J. 

It appears from the record: That during the times mentioned 
the plaintiff was engaged in the manufacture of veneering, and oper- 
ating its veneer factory, in Wausau. That March 26, 1895, the de- 
fendant, for a valuable consideration, made, executed, and delivered 
to the plaintiff its policy of insurance, wherein and whereby the de- 
fendant insured the plaintiff from March 26, 1895, to March 26, 
1896, against any and all liability of the plaintiff for damages, not 
exceeding the sum of $5,000, on account of any injuries sustained 
by any employe of the plaintiff, resulting from any accident which 
might befall such employe while actively engaged in the service of 
the plaintiff in connection with said business. That attached to 
such policy, and as a part thereof, was a rider to the effect that such 
insurance was against all liability of the assured for damages, not 
exceeding the sum stated, on account of fatal or nonfatal injuries 
sustained by any employe or employes of the assured resulting from 
any accident or accidents which might befall any of the employes 
while actively engaged in the service of the assured in connection 
with the establishment mentioned. That the company’s liability 
for an accident resulting in injuries to, or the death of, any one em- 
ploye, was therein limited to $5,000; and, subject to the same limit 
for each employe, its total liability for an accident resulting in in- 
juries to, or the death of, several employes, was $10,000. That the 
policy was based on the estimated annual wages paid by the assured, 
of $10,000. That such policy was issued and accepted “ subject to 
the agreements and conditions indorsed” thereon. That among 
such agreements and conditions are the following: That 





* Decision rendered, June 23, 1898. 
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Upon the occurrence of an accident, and also upon receipt of notice of any 
claim on account of an accident, the assured shall give immediate notice in 
writing of such accident or claim, with the’ fullest information available, to 
the general manager of the company for the United States of America, in the 
city of Chicago, Ill., or to the agent, if any, providing he is still acting for 
the company, who shall have countersigned this policy. The assured shall 
from time to time, and at all times, furnish such additional information in re- 
lation to the accident as the company may require. 


That it further appears from the record that August 24, 1895, one 
George A. Bishop, while in the employ of the plaintiff, was severely 
scalded, burned, and injured, so that he was unable to perform any 
manual labor. That May 23, 1896, Bishop, for the first time, made 
claim for damages from the plaintiff on account of the occurrence 
of such accident; and also, for the first time, the plaintiff notified 
the defendant that Bishop had made such claim fordamages. That 
June 8, 1896, the plaintiff further notified the defendant, on its 
blanks, of such occurrence of the accident, and of such claim having 
been made for damages. That September 7, 1896, Bishop sued the 
plaintiff, and the plaintiff on the next day tendered the defense to 
the defendant. That the defendant declined and refused to defend 
the action, and denied all liability. That January 28, 1897, Bishop 
recovered judgment against the plaintiff for $1,078.10 damages, and 
costs. That January 29, 1897, the plaintiff notified the defendant 
of the rendition of such judgment, and that its expenses in defend- 
ing the action were $327.51, making $1.405.61. That the defendant 
refused to pay the same, or any part thereof. That March 21, 1897, 
the plaintiff commenced this action to collect the amount stated, and 
alleged in its complaint, in effect, the facts stated. That, issue be- 
ing joined, the action was tried, and the court found, in effect, the 
facts stated, and rendered judgment thereon in favor of the plain- 
tiff and against the defendant for $1,405.61, with interest. From 
the judgment so entered the defendant brings this appeal. 

After careful consideration, we are constrained to hold that the 
conditions indorsed upon the policy, and quoted above, were con- 
ditions precedent. The policy expressly states that it was “subject 
to the agreements and conditions indorsed” thereon. Such condi- 
tions expressly required the plaintiff, “upon the occurrence of an 
accident,” to “give immediate notice in writing of such accident,” 
etc. The reason for requiring such notice is obvious. It was to 
enable the defendant to investigate the facts and circumstances of 
the accident while they were fresh in mind, with the view of settling 
the loss, in case it should so advised, and, in case of a contest, to 
be prepared to defend the same as stipulated in the policy. Ac- 
cordingly the plaintiff was thereby expressly precluded from settling 
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any claim or incurring any expense, without the consent of the de- 
fendant, except in case of absolute necessity. These things made 
it important for the defendant to be notified, immediately, not only 
of the occurrence of the accident, but also that a claim for damages 
had been made by the injured person on account of the accident. 
The words “and also,” in the conditions quoted, pretty clearly in- 
dicate that such notice of “the occurrence of the accident ” was to 
be followed by a further or additional notice of any claim made for 
damages, and each such notice was to be given immediately as therein 
required. In the two cases relied upon by counsel] for the plaintiff 
the condition did not contain the word “ also,” and in that respect 
the cases are distinguished from the one at bar: Anoka Lumber 
Co. vs. Fidelity & Casualty Co., 63 Minn., 286; Grand Rapids, E. L. 
& P. Co. vs. Fidelity & Casualty Co. (Mich.) Certainly we cannot 
hold, under the conditions in this policy, that the notice of the claim 
for damages, made for the first time nine months after the accident, 
satisfied the requirement that immediate notice should be given of 
“the occurrence of the accident;” nor can we hold that such re- 
quirement was not a condition precedent; nor can we hold that such 
notice of the accident, given, for the first time, nine months after 
the occurrence of the accident. was an “immediate notice,” within 
the condition quoted, as those words have been repeatedly con- 
strued by this court: Kentzler vs. Association, 88 Wis., 589. True, 
there is no forfeiture clause in the contract. Nevertheless, the 
plaintiff, in order to maintain this action, was bound to perform 
such condition precedent. The judgment of the circuit court is re- 
versed, and the cause. is remanded, with directions to dismiss the 
complaint. Bardeen, J., not sitting. 


——— — - -e~-e- 


SUPREME COURT OF MICHIGAN. 


KLEIS 
v8. 
NIAGARA FIRE INS. CO., or City or NEW York.* 


Insured applied orally for insurance to an agent who represented several 
companies, and paid the premium, the agent giving his individual receipt, 
and promising to issue the policy in a few days. No company was speci- 
fied, but a policy was subsequently issued in the Niagara Company, which 
stipulated against otherinsurance. Afterwards the property burned, and 
suit was begun on the oral agreement to insure. 


Held, That there was no oral agreement for insurance with the Niagara 
Company. 


* Decision rendered, July 12, 1898. 





1898. } Kleis vs. Niagara Fire Ins. Co. 913 


Held, That if the written policy did not comply with the oral agreement, the 
proper proceeding was a suit in equity to reform or rescind it. Such 
written contract cannot be abandoned and suit be brought on an oral 
agreement. 


Howarp, Roos & Howarp, for Appellant. 

Gerrit J. Diexema, for Appellee. 

Hooker, J. 

The undisputed evidence in this record shows that the plaintiff's 
husband, acting upon her behalf, made application to Walsh, the 
local agent of the defendant, for insurance upon the plaintiff’s build- 
ings, upon a Saturday. He desired insurance to the amount of 
$1,000. The rate was fixed, and he paid Walsh $10, taking his re- 
ceipt, reading as follows:— 

Holland, Mich., May 25th, 1895. Received from M. W. Kleis ten dollars, 
insurance money for three years on house and household goods. W.C. Walsh. 

Walsh promised to draw the policy upon the following Monday, 
and did so, and two or three days later the policy was delivered to 
the plaintiff's husband, who called for it according to agreement. 
In September following, the property was burned, and this action is 
brought to recover the insurance. The policy contains a clause, to 
be found in all Michigan standard policies, to the effect that this 

Entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if the insured now has, or shall hereafter make or 
procure, any other contractof insurance. * * * No officer, agent, or other 
representative of this company shall have power to waive any provision or 
condition of this policy, except such as, by the terms of this policy, may be 
the subject of agreement indorsed hereon or added hereto ; and, as to such 
provisions and conditions, no officer, agent, or representative shall have such 
power, or be deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto; nor 
shall any privilege or permission affecting the insurance under this policy ex- 
ist, or be claimed by the insured, unless so written or attached. 

As a fact, the plaintiff had, at the time the defendant’s policy was 
purchased, insurance in another company, to the amount of $400, 
$300 of which was upon the dwelling, and $100 on the contents ; 
and afterwards she procured $500 more upon the dwelling, and $100 
on the furniture. At the time of the fire, then, she had in the three 
companies $1,550 upon the dwelling, and $450 upon the furniture. 
The testimony shows that the plaintiff's busband considered the 
dwelling worth $1,000. Other testimony indicates that it could have 
been replaced for $500. The plaintiff's husband testified that, at 
the time of his application for the insurance in the defendant’s com- 
pany, he stated to the agent that there was other insurance upon the 
property, procured from one Marsh, and that as soon as he obtained 
sufficient money, he intended to take out more insurance upon the 
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premises; and that Walsh told him not to go to Marsh for such 
prospective insurance, but to come to him (Walsh) for it, but that 
he afterwards procured it from Marsh. The plaintiff also testified 
that at the time she signed the application, which was some days 
later, she asked Mr. Walsh: “ ‘If we wanted to insure higher, must 
I let him know?’ and he told me, ‘ No;’ I could insure in any policy 
I liked, but he would liketo insure me.” This was before the policy 
was received. This testimony is disputed, but, for the purposes of 
the case, must be assumed to be true. 

The following quotation from the brief of counsel for the plain- 
tiff will show his understanding of the issue which was made: “The 
first point relied upon by the appellant is that there can be no re- 
covery under the declaration in the case. This point was raised by 
the defendant early in the trial of the case in the court below, and, 
we think, was properly overruled by the circuit judge. The decla- 
ration contains but one count, and the plaintiff relies entirely upon a 
verbal contract made with the defendant, on the 25th day of May, 
A. D. 1895. On that day, all the terms and conditions of insurance 
were agreed upon between the parties, and the money was paid by 
the plaintiff, and a receipt taken therefor; and the agent of the de- — 
fendant then stated that he would draw up the policy on the next 
Monday, and that, if the property burned before said Monday, it 
would be considered insured. There was no written application, 
and the whole contract was a verbal one. If the plaintiff had de- 
clared upon a written contract, and had made the policy issued the 
basis of his action, then it is true that if, either by mistake or fraud, 
the written contract did not represent the intentions of the parties, 
the injured party must come into a court of equity to have the con- 
tract reformed before he can base his action upon it.” He seems to 
concede that he is not attempting to recover upon the policy, but upon 
the oral contract for a policy; and the declaration alleges that the 
policy delivered was not in conformity to the agreement for insur- 
ance, and “that by reason of the defendant not performing its said 
contract and agreement for insurance so made with the plaintiff, as 
aforesaid, and by not executing and delivering to the plaintiff, a 
policy of insurance therein and thereby insuring the plaintiff against 
loss or damage by fire upon said property, according to the terms 
of said contract and agreement for insurance so made as aforesaid, 
and by fraudulently inserting in said preteuded policy said clause 
relating to other contracts of insurance upon the property covered 
in whole or in part by said policy of insurance delivered by de- 
fendant to plaintiff, she is injured and has sustained damage to the 
amount of one thousand (1,000) dollars.” We are justified in saying, 
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therefore, that the plaintiff's brief shows that recovery was sought 
upon an alleged oral contract, made by the defendant, to insure her 
building and its contents, and to issue a policy to her in conformity 
to their talk. The evidence in the case shows conclusively that, the 
defendant was not designated as the company to furnish this insur- 
ance, and issue the policy. Plaintiff's husband, who is alleged to 
have made the oral contract, testified that he met Mr. Walsh, and 
told him that he wanted to insure some property; and Walsh said 
it was all right, and asked how much, and Kleis told him; and then 
Walsh asked him a few questions, and then said: “ Well, it is all 
right,” but that he was too tired to draw up the policy that night, so 
he gave him a receipt for the money, reading as follows:— 


Holland, Mich., May 25, 1895. Received of M. W. Kleis ten dollars, in- 
surance money for three years on house and househvld goods. W.C. Walsh. 


Walsh promised to draw the policy the first thing Monday morn- 
ing, and told Kleis to call in any time the next week, and get it, and 
also said, “If it burns from now until Monday, we will call it insured.” 
It appeared that Walsh was agent for several companies, and it is 
manifest that, had a fire occurred before Monday, it would be diffi- 
cult for the court to find from this testimony that the defendant was 
a party to the contract, any more than any one of a dozen other 
companies. There was, therefore, at the most, a contract with Walsh 
to insure: Insurance Ass’n vs. Boniel, 20 Fla., 817; Sheldon vs. 
Insurance Co., 65 Wis., 438. So far, then, there was no oral contract 
upon which this action can be maintained. A few days later, the 
policy which was subsequently issued by the defendant company 
was received by the plaintiff; and, a week or two after that, she was 
required to sign an application, which she did. This was the com- 
pletion of a contract evidence of which was contained in the two 
writings, viz., the application and policy, which merged all negotia- 
tions and agreements in the writing; and under innumerable 
authorities it is not subject to contradiction or variation by parol in 
an action brought upon it. If the action is brought on the oral 
contract underlying it, a complete answer is that the negotiations 
were reduced to writing, and executed and accepted by the parties. 
The plaintiff accepted the policy, and, after the property was de- 
stroyed by fire, she made claim under it; but, when the defense was 
set up that she had broken a condition of the policy, she brought 
her action, not upon the policy, but upon what the declaration 
alleges to be an oral contract for a policy, by which the defendant 
is said to have agreed to issue a policy of insurance which should 
not preclude other insurance without its assent; and this it is 
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claimed was never done, although a policy did issue, and was ac- 
cepted by the plaintiff. 

The plajntiff cannot sustain this declaration by the record—First, 
because there never was a time prior to the delivery of the policy 
when it can be said that the defendant had any contract obligations 
with the plaintiff; and, second, because the evidence conclusively 
shows that the parties reduced the result of their various interviews 
and negotiations to writing, and that the policy accepted and kept 
by the plaintiff and the application held by the defendant are the 
evidence of the contract. We need go no further than our own 
Reports for a cloud of cases which sustain the doctrine. See 1 Jac. 
& C. Dig., p. 884; 3 Jac. & C. Dig., p. 380, where the Michigan cases 
are collected. If, as counsel contend, this policy was not in accord 
with the oral agreement, she might have had it reformed by apply- 
ing to a court of equity on the ground of mistake, and rescinded if 
not reformed upon the ground of fraud, if there were fraud. But 
she has taken a different course. With her written contract out- 
standing, she seeks to ignore it, and recover upon a contract for a 
contract, and depends for success upon her ability to convince a 
jury that the written contract that she holds is not such a contract 
as the defendant agreed to make. Counsel do not cite a case in 
point, and except a dictum in the case of O’Donnell vs. Insurance 
Co. (73 Mich., 4), and Connecticut Fire Ins. Co. vs. Monroe, Circuit 
Judge (77 Mich., 232), and a count in a declaration which the court 
held to introduce a new cause of action in the latter case, produce 
no authority to sustain their position; while, in the case last cited, 
Mr. Justice Morse states that a mistake or fraud in writing a policy 
cannot be corrected in a court of law. If the plaintiff is right in her 
contention, the same rule would apply when the property was mis- 
described, or where in any respect the policy issued and accepted, 
or contract executed, did not conform to the oral negotiations pre- 
ceding its issue. Equity has power to deal with these questions; 
but in an action at law, when it appears that the contract has been 
deliberately put in writing, and accepted, the writing is the contract. 
In Gerrish vs. Insurance Co. (55 N. H., 358), it is said: “A policy 
isthe usual evidence of a contract of insurance. It is not necessary, 
however, in order to enable the assured to maintain an action upon 
the contract. If issued, it is the best evidence of what the contract 
was, and parol evidence would not be admissible to contradict it; 
but when none is issued, the contract may be proved by any com- 
petent evidence. In New York Ice Co. vs. Northwestern Ins. Co. 
of Oswego (23 N. Y., 357), the court held that the policy might be 
reformed: Insurance Co. vs. Gurnee, 1 Paige, 278; Insurance Co. 
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vs. Hofftheimer, 46 Miss., 645; Stout vs. Insurance Co., 12 Iowa, 371; 
Longhurst vs. Insurance Co., 19 Iowa, 365. In Hammel vs. Insur- 
ance Co. (50 Wis., 240), it was held that in an action for loss by fire, 
on a proper complaint and prayer, the equitable jurisdiction would 
permit reformation and enforcement of the policy. In Collett vs. 
Morrison (9 Hare, 162,12 Eng. Law & Eq., 171), it was held that 
when a life policy was drawn in a form differing from the terms of 
the agreement, equity would deal with the matter on the terms of 
the agreement: Harris vs. Insurance Co., 18 Ohio, 116; Holmes vs. 
Insurance Co., 10 Metc. (Mass.), 215. In Mead vs. Insurance Co, 
(64 N. Y., 453), it was held that “to justify a court of equity in 
changing the language of a written instrument sought to be re- 
formed, in the absence of fraud, it must be established that both 
parties agreed to something different from what is expressed in the 
writing, and the proof should be so clear and convincing as to leave 
no room for doubt.” That case involved the identity of the premises 
agreed to be insured. If the plaintiffs contention in the present 
case is correct, the plaintiff in that case should have disregarded the 
policy, gone into a court of law, and shown by parol that the policy 
did not conform to the oral arrangement, and recovered the loss 
under the guise of damages for the breach of the oral contract to 
issue a policy, on a bare preponderance of proof. See, also, Van 
Tuyl vs. Insurance Co., 55 N. Y., 657; Bryce vs. Insurance Co., id., 
240; Insurance Co. vs. Crane, 16 Md., 260; Tesson vs. Insurance 
Co., 40 Mo., 33; Hearne vs. Insurance Co., 20 Wall, 488; Snell vs, 
Insurance Co., 98 U. S., 85. The inference to be drawn from these 
cases is that, where there is fraud or mistake, equity may afford re- 
lief, but will do so cautiously, and will require clear proof of the 
fraud or mistake. They negative the idea that one may reduce his 
oral agreement to writing, formally execute or accept and keep it, 
and at a later time ignore the solem writing, and bring an action 
upon a preliminary agreement. This would be an innovation that 
would render written contracts no better than oral ones, and prac- 
tically make them subject to variation and contradiction by parol, 
and, by indirection, evade one of the best and most uniformly set- 
tled rules of law, and render obsolete a branch of equity jurisdiction. 
This seems to be indicated by the opinion of Mr. Justice Morse, 
hereinbefore quoted. Where an oral contract for insurance, com- 
plete in all essentials, has been made, and a policy promised under 
it is refused, we have no doubt that an action will lie for the breach; 
and possibly in some cases the measure of damages would be the loss, 
in others it might not. In Dailey vs. Accident Ass’n (102 Mich., 299), 
it is intimated that a recovery might be had upon an oral contract. 
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But that was a case where the insured was killed before the policy 
reached him. He had not seen it, and had therefore no opportunity 
to accept or reject it. There was no written contract. There was 
an oral one, but, when the oral contract has merged in a writing ex- 
ecuted and accepted by the complaining party, be must seek his 
remedy in equity if unwilling to abide by the writing. It follows 
that a recovery should not have been permitted upon the declaration. 
Had this declaration counted upon the policy, and the defense been 
made that the other insurance forfeited the policy, it would have led 
to the question of waiver of the condition by the defendant. As 
there should be no recovery under this declaration, the judgment is 
reversed. The other justices concurred. 


poe Urt— 


SUPREME COURT OF IOWA. 


McKINLEY 
v8. 
BANKERS’ ACCIDENT INS. CO., or Des MOINEs.* 
An accident policy provided that insured should not handle heavy hardware 


or machinery. 


Held, That where the question whether a pump is such had been submitted 
to a jury without objection, its finding will not be disturbed. 


Held, That where insured was able to attend his place of business and do 
light work, though not his regular employment, he was not wholly dis- 
abled from performing any of the duties of his occupation. 


H. O. Weaver and N. T. Guernsey, for Appellant. 

Frep Courts, for Appellee. 

Given, J. 

1. The policy insured the plaintiff against the effects of personal 
bodily injuries, caused solely by external, violent, or accidental 
means. The policy provides that it should not cover the insured 
while engaged in the physical labor of handling heavy hardware, 
stoves, or any kind of machinery. The plaintiff testitied that he 
was engaged in the hardware and implement business; that he 
went into the country to the farm of a Mr. Wheeler, to put a pump 
in order that was out of repair; and, as to the cause and manner of 
the injury, testifies as follows: “I went out, and took the pump 
out, and took the casing out of the well (the tubing, we call it), and 
fixed the pump, and was putting the tubing back in the well again 
(the gas-pipe, we call it tubing). And we had perhaps two or three 
lengths of the pipe down,—sixteen or eighteen feet long,—and 
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there were two men holding it with a chain, and I was down in the 
well with a clamp; and I would loosen up the clamp, and let it 
slide down, and then catch it; and, as they started a piece down, 
the chain slipped, and it caught these two fingers between the 
chain and the clamp. The flesh was all torn off of these fingers, 
and this finger was cut clean up here on the left hand, and the 
thumb was cut on the left hand, and this finger never got well yet, 
andisnumb. As soon as I was hurt, I got right up out of the well, 
and untied my horse, and got into the buggy, and came home, and 
went to the doctor’s, and had it dressed. I went to Dr. Allen. I 
notified the company about the second day after the injury. I was 
under the doctor’s treatment for about eight weeks before he quit 
treating me.” -Appellant’s contention is that the injury was received 
while appellee was engaged in the physical labor of handling heavy 
hardware and machinery, while appellee contends that he was not 
so engaged. Considerable testimony was taken as to whether the 
piping and appliances with which plaintiff was working are classed 
by the hardware trade as heavy hardware or machinery. Tbe court 
submitted this question to the jury, and instructed that, if plaintiff 
was at the time of the injury engaged in the occupation of handling 
either heavy hardware, stoves, or other machinery, he would not be 
entitled to recover, and that the meaning or definition of these terms 
is that used and commonly accepted in the business in which plain- 
tiff was engaged at the time the contract of insurance was entered 
into. No complaint is made of this instruction, and we cannot say 
that, under the evidence and this instruction, the jury was not war- 
ranted in finding that the plaintiff was not engaged, at the time of his 
injury, in the occupation of handling heavy hardware or machinery. 

2. The indemnity provided in the policy is only as to injuries 
immediately, wholly, and continuously disabling the plaintiff from 
transacting any of the duties pertaining to his occupation as a 
merchant. The agreemert is to pay $25 per week, not exceeding 
52 consecutive weeks, during such disability. Plaintiff claims that 
he was thus disabled for eight weeks immediately following the 
accident, while appellant contends that the evidence shows that 
during the latter part of said eight weeks plaintiff was able to and 
did, perform his duties as a merchant. It will be observed that the 
indemnity is for injuries “immediateiy, wholly, and continuously 
disabling the plaintiff from transacting any of the duties pertain- 
ing to his occupation asa merchant.” It clearly appears from the 
evidence that the plaintiff was not thus disabled to exceed four 
weeks. In his proofs of the injury made to the defendant, he says: 
“T was totally disabled from the 14th day of August, 1895, to the 
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18th day of September, 1895. Between said times I transacted no 
part of my occupation.” The affidavit of his attending pbysician 
in support of the claim states that plaintiff was totally disabled 
from the 14th of August to the 18th day of September, and but 
partially from the 18th of September to the 18th of October. 
While plaintiff states in his testimony that for about eight weeks 
he was not able to do anything, he states on further examination 
that, during the eight weeks following the injury, he was about the 
store. “At first I could not perform the light work about the store. 
I did not pretend to do anything at all until the 8th day of Septem- 
ber, I believe. That was the first time I undertook to do anything 
about the store. Then I could sell small goods, or anything that 
did not have to be tied up; anything that I could handle with one 
hand I could sell.” There is no evidence upon which to base a 
finding that the plaintiff was totally and continuously disabled for 
more than four weeks, and, under the terms of the contract, it is 
only for that period that he is entitled to recover. The verdict is 
manifestly excessive to the amount of $100, and, unless plaintiff files 
a remittitur in writing of $100 within 30 days from the filing of this 
opinion, the judgment will stand reversed. 


SUPREME COURT OF MICHIGAN. 


JOHN HANCOCK MUT. LIFE INS. CoO. 
v8. 
DICK.* 


Statements as to cause of death in proofs of loss made in ggod faith on infor- 
mation received from attending physician should be treated as evidence 
of the fact stated but are not an estoppel of the beneficiary from showing 
death from another cause. 


Atrrep Russeti, for Appellant. 
Puri T. Van Zitz, for Appellee. 
Hooker, J. 

The complainant issued an insurance policy upon the life of one 
John J. Dick, which he suffered to lapse. A short time afterwards 
his son presented a certificate of good health, reading as follows:— 

Detroit, Mich., February 18, 1896. I, John J. Dick, of Detroit, Mich., being 
the person whose life is insured under policy No. 28,251 in the John Hancock 
Mutual Life Insurance Company, do hereby certify that I am in as good 
health as when first examined on my application for said policy, and that my 
family record is unchanged. I also understand and agree that the payment 


* Decision rendered, July 12, 1898. 
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of premium due January 8, 1896, is received, and said policy is now reinstated 
by said company, on condition of the truth of the above statement. 


JOHN J. Dick. 
Witness. (Note any change in family record below.) 


I witness the above: H. C. Judson, M. D., Physician of Family. 

At the same time the overdue premium was paid. A day or two 
later, John J. Dick died. The bill was filed to cancel the renewal 
receipt given at the time the premium was paid, and has been be- 
fore us, upon demurrer, on a former occasion. It is now before us 
upon the merits, having been appealed by the complainant, against 
whom a decree for the amount of the policy was granted in the 
circuit court. 

Two questions are presented: First, the claim that the renewal 
was obtained by fraud; and, second, that the certificate was a war- 
ranty of good health, which the proof shows that Mr. Dick did not 
enjoy at the time. 

In our opinion, the preponderance of the evidence shows that the 
renewal was not obtained through fraud. It is true that the state- 
ments made by Dr. Judson may be criticised as not entirely con- 
sistent upon the subject of the time that he was called to treat the 
deceased for his last illness. But, aside from his testimony, there is 
much evidence, from the family, neighbors, and acquaintances, tend- 
ing to show that the deceased was not attacked by his last illness 
until after the renewal of the policy. 

The proofs of loss state that the deceased died from typhlitis, and 
it is urged that the nature of this disease is such as to conclusively 
show that he must have been ill before the certificate of good health 
was furnished. Weare of the opinion that the proofs justify the 
conclusion that he may not have died from that disease, but from 
some other cause. In this connection it is insisted that we must 
find that he died from that disease, inasmuch as the beneficiary has 
decided upon that, and based her claims and proofs of loss upon 
it. We have no doubt that the proofs of loss should be treated as 
evidence of the fact stated, being in the nature of an admission; but 
it is subject to explanation, and cannot have the effect of an estop- 
pel, when made upon information received from the attendant 
physician, and in good faith. We find nothing in the case of Insur- 
ance Co. vs. Watson (23 Mich., 486), which is at variance with this 
doctrine; and the same may be said of the other cases cited. In 
Irving vs. Insurance Co. (1 Bosw., 507), when the assured furnished 
an account of loss under a claim in the policy requiring it, and 
making it a condition precedent to “his right to recover,”—the loss 
“not being payable until sixty days after such account is delivered,” 


— it was held that the defendants had a right to take the facts as he 
Vou XXVII.—59. 
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stated them, and that, had they been subsequently corrected, they 
would have been entitled to sixty days for examination, and that, 
“for the purposes of that action and its decision, the plaintiff was 
concluded by his affidavit.” That falls short of the broad contention 
made here. The case of Campbell vs. Insurance Co., cited as 99 
Mass., 317, we do not find. 

Upon the proofs, we think that the complainant has failed to 
sustain the case made by the bill. The decree is affirmed with costs. 
The other justices concurred. 


a 


SUPREME COURT OF MICHIGAN. 


KETCHAM 
v8. 
AMERICAN MUT. ACC. ASS’N.* 


The policy made the application a warranty, and provided that no acts of the 
agents should be claimed as a waiver unless authorized by the president 
in writing. 

Held, That untrue answers in the application as to health, though known to 
be so by the agent, and written in good faith by his advice, worked a 
forfeiture. 


Dwicur Goss (N. J. Brown, of counsel), for Appellant. 
Bottwoop & Bottwoop (M. C. Phillips, of counsel), for Appellee. 


Moorg, J. 

The husband of the plaintiff was insured in the defendant com- 
pany. He accidentally slipped and fell, resulting in injuries which 
disabled him for atime. This suit was brought upon the policy. 
The circuit judge directed a verdict. The plaintiff appealed. 

A number of questions are raised by counsel, but the decision of 
one of them must end the case. At the time Mr. Ketcham applied 
for insurance, he was fifty-three years old. He was a soldier, and 
while in the army was sick with typhoid fever, resulting in a par- 
tial paralysis of his hips and legs. He had been lame so long, he 
was obliged to use a cane, but for the year preceding his applica- 
tion, though still lame, he got along without a cane. He had suf- 
fered two sunstrokes, which, as expressed by him on the witness 
stand, “at the time affected my whole general nervous system, 
back, spine, head, and everything else.” At the time he made his 
application, he says he thought he had outgrown the effects of the 
sunstroke. His claim is, he was urged to insure in defendant com- 

Decision rendered, July12,18. == # # . 
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pany by its agent, who knew him well, and had known him for 
years. The application was in writing, and was filled in by the as- 
sured. Before writing the answers to the questions, Mr. Ketcham 
says he told the agent truthfully what his experiences had been, 
and the answers written in had the approval of the agent. The ap- 
plication provided the insurance should not take effect until approved 
by the officers of the company; that the membership should be based 
upon the statements contained in the application, which were war- 
ranted to be true and complete, and that the applicant had not con- 
cealed anything material to be known to the association. The 
certificate issued recites it is in consideration of the membership fee 
and the warranties and agreements contained in the application, 
and that no waiver shall be claimed by reason of any act or acts of 
any agents unless authorized in writing by the president of the as- 
sociation. In the application were the three following questions, all 
of which were answered in the negative :— 

(1) Have you ever received a severe bodily injury? If so, of what nature? 
A. No. (2) Have you ever had, or are you subject to, fits or any disorder of 
the brain or any mental infirmity? A. No. (3) Have you ever had, or are 


you now suffering from, any bodily deformities, hernia, wounds, or any dis- 
ease? A. No. 


From what has already been said, it is evident these questions 
are material ones, and the answers made to them were not true. It 
is also perfectly apparent the officers of the association could not in- 
telligently decide whether the risk was a desirable one, unless the 
questions were truthfully answered. It is urged that, as the agent 
knew the answers were not true, his knowledge was the knowledge 
of the company, and, having issued the policy, the company is 
bound. The courts have always been anxious to take care of the 
rights of the assured when the applicant has relied upon the agent 
informing the company what had been truthfully told to him 
about the character of the risk; but the courts never have said the 
company is bound by statements contained in an application, when 
not only the agent, but the assured knows they are untrue, and cal- 
culated to deceive, and the application is to be forwarded to the 
company as the basis of its action. Toso hold would put these or- 
ganizations completely at the mercy of dishonest and unscrupulous 
agents. As soon as the defendant learned what the situation was, 
it returned the insurance money to Mr. Ketcham, and denied any 
liability under the policy. The court did right in directing a ver- 
dict for defendant: Brown vs. Insurance Co., 65 Mich., 306; Cook 
vs. Insurance Co., 84 Mich., 12; Insurance Co. vs. Reed, 84 Mich., 
524; Finch vs. Modern Woodmen (Mich.). 

Judgment is affirmed. The other justices concurred. 
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SUPREME COURT OF MICHIGAN. 


WADHAMS eT AL. 
vs. 
WESTERN ASSUR. CO.* 


The Michigan standard policy provides that no agent can waive any of its 
provisions except by a writing indorsed on or attached to the policy. 


Held, That proofs of loss could not be verbally waived by an agent. 


CuamBeRLaAIN & Guise, for Appellant. 
Tomas D. Kearney and Joun L. Durry, for Appellees. 


Grant, C. J. 

A fire occurred in plaintiff's store, which was speedily discovered 
and put out, but his goods were somewhat damaged by smoke. 
The stock was insured in several companies, including the defend- 
ant. The policy was a Michigan standard policy. identical in terms 
with that in Gould vs. Insurance Co. (90 Mich., 302), where the 
material provisions of the policy are stated. Plaintiff did not fur- 
nish proofs of loss as required by the policy, and was permitted to 
recover upon the ground of waiver. Plaintiff's managers were men 
of business, and fully understood their duty under the contract. 
The local agent had no authority to waive the proofs, and all con- 
versations with him should have been excluded. The adjuster 
of the company visited the premises three days after the fire, and 
Mr. Wadhams, the manager of the plaintiff, testified that the ad- 
juster then informed him that he must make out an inventory, which 
undoubtedly was understood by both to mean the proofs of loss. 
The adjuster returned about six weeks after, and had an interview 
with Mr. Wadhams. Meanwhile most of the other companies had 
settled upon a basis of $1,750. This settlement was reached by 
means of an arbitration, to which defendant was not a party. At 
this interview Mr. Wadhams testified that he showed defendant’s 
adjuster the agreement to arbitrate, and that all that the adjuster 
said was that his company would not settle upon sucha basis. This 
is the sole act upon which a waiver is based. To hold this to be a 
waiver would be to virtually annul the statute prescribing the terms 
of these contracts, to be observed alike by the insurer and the in- 
sured. The adjuster testified that he then told Mr. Wadhams that 
it would be necessaty for him to produce an inventory. The pur- 
pose of this statute is to protect both parties, by requiring a waiver 
* Decision rendered, July 12,1898. sa ~ i a iets er 
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to be in writing. The case is so squarely within that of Gould vs. 
Insurance Co. that we refrain from further discussion. See, also, 
Ostr., Ins., §§ 57, 116. 

The judgment is reversed, and, inasmuch as no different case can 
be made upon a new trial, none will be ordered. The other justices 
concurred. 





UNITED STATES CIRCUIT COURT, 


W. D. Missouri, W. D. 





TICKTIN 
vs. 
FIDELITY & CASUALTY CO., or NEw York.* 


The Missouri Statute which provides that suicide shall be no defense in suits 
on life insurance policies, does not apply to policies insuring against ac- 
cidents. The case is not affected by the fact that life companies are per- 
mitted by statute to do an accident business in a separate department, 
where, under prior legislation, accident insurance had been specially pro- 
vided for in separate companies. 


I. Rineorsry, for Plaintiff. 
Warner, Dean, Gipson & McLeop, for Defendant. 


Putuiprs, D. J. 

The defendant, the Fidelity & Casualty Company, of New York 
is what is known as an “ accident insurance company,” engaged in 
the business of insuring persons against injuries resulting from ac- 
cident. The petition avers that the accident to the plaintiff resulted 
in death from suicide while insane, by taking oil of mustard. By 
the fourth clause of the policy it is expressly stipulated that “in 
case of injuries, fatal or otherwise, intentionally inflicted upon him- 
self by the insured, or inflicted upon himself or received by him 
while insane, the measure of this company’s liability shall be a sum 
equal to the premium paid, the same being agreed upon as in full 
liquidation of all claims under this policy.” As the petition does 
not count upon a claim for recovery only of the premium paid, but 
for the full amount of the policy as in case of death by accident, 
the demurrer raises the question that, by the express provision of 
the policy, the liability sued for has not arisen. To obviate this ob- 
jection, the plaintiff invokes the provision of section 5855, Rev. St, 
Mo., 1889, which is as follows:— 


Sec. 5855. In all suits upon policies of insurance on life hereafter issued by 
any company doing business in this State, it shall be no defense that the in- 
sured committed suicide unless it shall be shown to the satisfaction of the 


* Decisiou rendered, May 20, 1898. 
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court or jury trying the cause that the insured contemplated suicide at the 
time he made his application for the policy, and any stipulation in the policy 
to the contrary shall be void. 

The question of controlling importance to be decided is: Does 
this statute apply to an accident policy? The time at my command 
will not permit more than to briefly state the conclusions I have 
reached on this question. By the express terms of said section it 
is limited to “policies of insurance on life.” Clearly, therefore, 
there is no escape from the proposition that, unless an accident 
policy can be held to be a policy of insurance on life, this statute 
affords no shelter to the defendant. It being a statute in contra- 
vention of the common-law rule, affirmative legislation changing 
the rule at common law is indispensable. From the very inception 
of any legislation in this State respecting the subject of policies on 
life insurance, such policies have been distinctly recognized as sui 
generis. Provisions peculiarly and exclusively applicable thereto 
have, in lines broad and distinctive, run through the different 
statutes. When accident insurance policies were provided for in 
acts of the legislature, provisions and requirements peculiar to 
them were as distinctively present and observed. This was con- 
fessedly so until the statute of 1889, when life insurance companies 
were for the first time authorized to engage in the business of issu- 
ing accident policies: Section 5811, Rev. St. Mo., 1889, amending 
section 5938, Rev. St. Mo., 1879. Prior to this amendment, no 
lawyer ever contended that these two business associations were 
not erected as separate departments, as distinct as any other two 
business concerns erected under the statutes of the State providing 
for the creation of business corporations. And, as up to the enact- 
ment of the last-named statute, no life insurance company created 
under the laws of the State of Missouri, or doing business therein, 
was permitted to enter into the business of issuing accident insur- 
ance policies in the State, when the legislature declared that, in 
suits upon policies of insurance for life, it should be no defense that 
the insured had died by suicide, the rule “ Expressio unius est ex- 
clusio alterius,” precluded carrying this special enactment over 
to any other claim of insurance than that of insurance on life 
proper. Reduced to its last analysis, therefore, the advocates for 
the application of the provision of section 5855 to an accident policy 
must base their contention upon the naked proposition that as, in 
1889, the legislature authorized life insurance companies organized 
under the laws of the State to engage also in the business of issuing 
policies of accident insurance ex vi termini, it rendered the pro- 
vision of section 5855 applicable to accident policies. This enabling 
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act of 1889 in no wise altered or affected the other provisions of the 
antecedent statute in pari materia, for conducting the business 
operations of, and imposing. separate obligations and conferring 
distinct privileges upon, two distinct branches of the insurance 
business. The act of 1889, after authorizing associations organized 
' “for the purpose of making assurance upon the lives of individ- 
uals” to issue policies providing for “an indemnity against death, 
and for weekly or other periodic indemnity for disability occasioned 
by accident to the person of the insured,” expressly declared that 
“such accident insurance shall be made a separate department of 
the business of a life insurance company undertaking it.” To no 
extent did it obliterate the lines of distinction between the two 
classes of business. And as throughout the antecedent statutes 
providing for and regulating the operation and fixing the duties 
and obligations ef the two branches of insurance companies the 
provision of section 5855 was restricted to life insurance companies, 
and the same provision in the same language was carried forward 
to and incorporated in the statute of 1889, denying the defense of 
suicide in “suits upon policies of insurance for life,” by the well- 
known rule for the construction of statutes, the provision must re- 
ceive the same application and be subjected to the same limitation 
given to it in the older statutes, unless the legislature, by express 
provision or unavoidable implication, gave to it a broader applica- 
tion, so as to embrace accident policies. I am unable to find any- 
thing in the antecedent or subsequent provisions of the statute of 
1889 which can justify the court in holding that the provision which 
had for a number of years expressly and exclusively applied to 
policies of insurance on life, carried forward into the later statute 
under the same terms of limitation, can be applied to policies of in- 
surance against accidents declared by the statute to be a separate 
department. If it had been the purpose or thought of the legisla- 
ture to wipe out all distinction in the provision of section 5855 in its 
application to the two distinct classes of policies, it would have said 
so. But the legislature has gone no further than to say that a 
company engaged in the business of issuing policies of insurance 
on life may also engage in the business of issuing insurance policies 
against accidents as a separate department. Throughout the 
statute, separate, distinct provisions, regulations, and obligations 
are made and imposed upon the companies transacting such dual 
business, as much so as if existing and operating under separate 
franchises. It does, therefore, seem to me that to apply to this case 
the defense provided for in said section 5855 would justly expose 
the court to the criticism of judicial legislation. 
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The defense of death resulting from an act of suicide being good 
at common law (Bigelow vs. Insurance Co., 93 U. S., 284; Salentine 
vs. Insurance Co., 24 Fed., 159; Billings vs. Insurance Co. [Vt.]; 
Scarth vs. Society [Iowa]), and this rule not having been changed 
by statute, the demurrer to the petition on this ground is well 
taken. It is therefore unnecessary to consider the other question 
raised by the demurrer. 


LOWER COURT DECISIONS. 


BUILDING INCOMPLETE AND UNOCCUPIED—IMMEDIATE NOTICE— 
PROOFS OF LOSS—WAIVER—MORTGAGE CLAUSE. 


St. Louis Court of Appeals. 


BURNHAM, Appellant. 
v8. 
ROYAL INSURANCE CO., Respondent.* 


The building insured was in course of construction. The policy contained 
the usual printed provision that if the building insured became vacant or 
unoccupied and so remained for ten days, the policy should be void. Also 
that permission was granted for mechanics to be engaged for fifteen days 
in altering, repairing, etc. 

There was a slip attached to the policy, on which was written the following: 
‘‘Thirty days granted to complete construction and occupy as dwelling 
the building insured.’”’ Held, the written indorsement prevailed over the 
printed conditions, and the building not having been .completed and oc- 
cupied within thirty days, and having been destroyed after the expira- 
tion of thirty days, and before the same was complete and occupied, in- 
sured could not recover. The ten days or fifteen days could not be tacked 
on to the thirty days. 


The policy required insured to give the company immediate notice in case of 
loss. The fireoccurred December 18th, and the company was not notified 
until Janfary 5th. Held, not immediate notice. 

An insurance company has the right to send its adjuster to the scene of the 
loss without running the risk of having its action attributed to an inten- 
tion to waive breaches of the conditions in the policy. 

Where the loss is payable to a mortgagee under a special mortgage clause or 
agreement, that as to the interest of the mortgagee only the insurance 
shall not be invalidated by any act or neglect of the mortgagor, an ad- 
mission of liability to the mortgagee does not constitute a waiver of any 
of the conditions of the policy so far as the mortgagor is concerned. 


J. L. Fort, 8S. G. Scorr and W. R. Epear, for Appellant. 
Fyxe, Yates & Fyxe, for Respondent. 


* Decision rendered, May 10, 1898. From Advance Sheets of the Mo. App. Reporter. 
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Biaes, J. 

In 1893 the plaintiff constructed a dwelling house on certain lots 
owned by him in the city of Poplar Bluff. The firm of Linton & 
Tetwiler had the contract for building the house. On November 3, 
1893, the plaintiff negotiated a loan of two thousand’ dollars from 
the Missouri Guarantee Savings and Building Association of Han- 
nibal (hereinafter designated as the building association), and to 
secure this loan the plaintiff executed a mortgage onthe house and 
lots. The loan was to be paid in installments, so as to enable the 
plaintiff to meet the demands of Linton & Tetwiler for the construc- 
tion of the building. On November 15th, and while the building 
was unfinished, the defendant issued to plaintiff a policy of insur- 
ance, by which it undertook to insure the house against destruction 
by fire in the sum of fifteen hundred dollars for a period of five 
years, loss, if any, payable to the building association (mortgagee) 
as its interest might appear. At the time the policy was issued the 
building association and the defendant entered into a separate 
agreement, which contained among other provisions the following :— 

This iasurance, as to the interest of the mortgagee or trustee only therein, 
shall not be invalidated by any act or neglect of the mortgagor or owner of 
the property insured. 

Among the printed conditions of the policy the following 
appear :— 

This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if mechanics be employed in build- 
ing, altering or repairing the within described premises for more than fifteen 
days at any onetime, * * * orifa building herein described whether in- 
tended for occupancy by owner or tenant, be or become vacant or unoccupied 
and so remain for ten days. 

A slip of paper was attached to the face of the policy, on which 
was written the following :— 

Thirty days granted to complete construction and occupy as dwelling the 
insured building. 

The policy also contains the following :— 

If fire otcur the insured shall give immediate notice of any loss thereby in 
writing to this company, * * * and within sixty days after the fire, un- 
less such time is extended in writing by this company, shall render a state- 
ment to this company, signed and sworn to by said insured, stating the 
knowledge and belief of the insured as to the time and origin of the fire; the 


interest of the assured and all others in the property; * * * by whom 
and for what purpose the building was occupied at the time of the fire. 


The house was burned on the 18th day of December, 1893. The 
defendant having refused to pay the loss, the plaintiff paid its debt 
to the building association, and thereupon instituted the present 
action on the policy. The defendant admitted the issuance of the 
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policy and the destruction of the building, but defended the action 
on the grounds that the plaintiff had failed to give immediate notice 
of the loss; had failed to furnish proofs of loss, and also that the 
house had not been completed and occupied as a dwelling within 
thirty days of the date of the policy, and that the house was incom- 
plete and unoccupied at the time of the fire. In the reply the 
plaintiff averred that due and timely notice of the fire was given. 
He admitted that proofs of loss were not furnished, but pleaded a 
waiver of them. He also admitted that the house was not com- 
pleted and occupied within thirty days of the date of the policy, but 
he averred that under the terms of the policy he had forty-five in- 
stead of thirty days within which to complete and occupy the house. 
At the close of the evidence the circuit court instructed the jury to 
return a verdict for the defendant, whereupon the plaintiff sub- 
mitted to an involuntary nonsuit. The court having refused to set 
aside the nonsuit, the plaintiff has brought the case here by appeal. 

It is conceded that the first and only notice of the fire received 
by the defendant was sent by its own agent at Hannibal, Mo., 
and was received at defendant’s office in Chicago, IIll., on the 5th 
day of January, 1894. Waiving the question of the right of the 
plaintiff to avail himself of this notice, we must, in the absence of 
any testimony excusing delay, hold that the notice was not in time. 
The policy required immediate notice. The fire occurred on De- 
cember 18, 1893, and the notice was sent January 4, 1894. Compli- 
ance with this condition of the policy was important and was a 
condition precedent to the right of the plaintiff to sue, and unless 
the defendant waived a compliance with it, its violation afforded 
sufficient ground for the action of the circuit court in directing a 
verdict for the defendant: LaForce vs. Insurance Co., 43 M. A., 518. 
It is conceded that the plaintiff failed to furnish proofs of loss, 
therefore the nonsuit was properly granted for that reason, unless 
this requirement was also waived: Leigh vs. Insurance Co., 37 Mo. 
App., 542. It is also undisputed that the house was not completed 
and occupied at the time it was burned, which was more than thirty 
days after the date of the policy. We hold that a violation of such 
a condition, where there is no waiver, invalidates the contract of in- 
surance: Newmarket Savings Bank vs. Royal Ins. Co., 23 N. E. Rept. 
(Mass.), 210. 

As to the question of failure to occupy, the plaintiff makes two 
contentions: (1) That by the terms of the policy he had forty-five 
days to complete and occupy the house, instead of thirty, as con- 
tended by the defendant; or (2) if the defendant is right in its con- 
struction, then by its acts and conduct it likewise waived a breach 


1898. } Burnham vs. Royal Ins. Co. 931 


of this condition or requirement. As to the first contention the 
plaintiff is wrong. The written indorsement allowing thirty days 
for the construction of the house superseded the printed conditions 
of the policy until the house was completed and occupied: May on 
Insurance, 3d Ed., Vol. 1, Sec. 177. The printed requirements as 
to vacancies and the making of repairs are applicable to ordinary 
policies—that is, to houses that are completed and occupied. As to 
such risk a vacancy of more than ten days avoids the policy, and the 
making of repairs which extend beyond fifteen days likewise avoids 
it. Here the house was unfinished and by special agreement the 
plaintiff was given thirty days to complete and occupy it. The 
other conditions or limitations referred to were oaly intended to 
apply after the house had been completed and occupied according 
to the special contract. It would, in our opinion, be a forced and 
unreasonable construction of the policy to allow the limit of thirty 
days to be extended by tacking on to it either of the other limitations. 

The final question is whether there was any substantial evidence 
that the defendant waived the violation of the foregoing conditions. 
On this question it is insisted by counsel for plaintiff that there is 
evidence tending to prove that the defendant in February, 1894, 
sent its agent or adjuster to Poplar Bluff and that he adjusted the 
loss. There is some evidence that an adjusting agent of the defend- 
ant went to Poplar Bluff in February, 1894, but there is no evidence 
that he went there with any intention of adjusting the loss or that 
he attempted todoso. Linton and Tetwiler had procured builder’s 
policy on the house with another company. After the fire they 
made out proofs of loss. The only thing the adjuster did was to 
look over those papers. He did not see, nor did he have any com- 
munication with the plaintiff or with any one who represented him. 
It is impossible to connect his visit or his actions while at Poplar 
Bluff with the question of waiver. 

An insurance company has the right to send its adjuster to the 
scene of a loss without running the risk of having its action attrib- 
uted to an intention to waive breaches of the conditions in its policy. 

Finally it is urged that the correspondence of the defendant with 
the building association concerning the loss evinces an intention by 
the defendant to waive the breaches of the conditions of the policy. 
Under the separate agreement with the building association the de- 
fendant agreed to indemnify it, in case of loss, regardless of acts of 
omission or commission on the part of the plaintiff. In this separate 
agreement the plaintiff had no concern, nor was he prejudiced by it. 

The authorities treat such an agreement as a separate and inde- 
pendent contract of insurance: Westchester Fire Ins. Co. vs. Cov- 
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erdale, 29 Pac. Rep. (Kan.), 682; Ulster vs. Lake, 73 N. Y., 161; 
Orstrander on Fire Ins., Sec. 120. Hence the acknowledgment by 
defendant of its liability to indemnify the building association 
(which is expressed in the correspondence) cannot be construed as 
a waiver of its defenses as to plaintiff, especially as the defendant 
at all times in his dealings and correspondence with the association 
expressly disclaimed liability to the plaintiff. Thus in a letter of 
April 28, 1894, the defendant wrote: “We are now in receipt of a 
report on this claim from Mr. Mattison, our special agent, which 
has had our careful attention. No claim has been made under this 
policy by the assured. The building not having been completed 
and occupied within the time limited by the policy and there having 
been other insurance on the property without notice to us, our only 
liability it appears is under the special agreement with you.” 

It follows that the circuit court did right in directing a nonsuit, 
and the judgment will therefore be affirmed. All the judges concur. 


OTHER INSURANCE—LIMITATION ON AGENTS’ AUTHORITY. 
Kansas City Court of Appeals. 


WOLF, ADMINISTRATOR, Respondent, 
v8. 
DWELLING HOUSE INS. CO., Appellant.* 


Where the policy provides that it should be void if there is or shall be any 
other prior, concurrent or subsequent contract of insurance, whether valid 
or void, on property covered in whole or in part by the policy. unless other- 
wise provided by agreement indorsed on said policy, such provision is 
valid, and other insurance without notice avoids the policy. 

The policy also contained the following: ‘‘ The company shall not be barred 
by any act or statement made to or by any ayent unless inserted in this 
contract.” Held, A valid limitation on the power of the agent who issued 
the policy, of which the insured was bound to take notice, and that the 
consent of such agent to other insurance was not binding onthe company. 
The rule is otherwise where the insured has no notice of any limitation 
upon the authority of the agent. 


I. J. Rineousry, fur Respondent. 
Fyxe, Yates & Fyxe, fur Appellant. 
Ex.ison, J. 

This action is on an insurance policy issued by defendant and in- 
volves in many respects the same points as presented in a case de- 
eided this term wherein this plaintiff is the plaintiff and the Sun 
Insurance Company is defendant. There is a point presented in 
"* Decision rendered, May 2, 1898. From Mo. App. Rep. sS=~STS 
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this case which did not arise in the other and it goes to the root of 
the action. There was other insurance on the property which was 
not stated in the application or policy. The policy provided that:— 

This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if there is or shall be any other prior, concur- 
rent or subsequent contract of insurance, whether valid or void, on property 
covered in whole or in part by this policy. 

No agreement was indorsed on or added to said policy with refer- 
ence to such other insurance. 

The policy sued on also provided :— 

The company shall not be bound by any act or statement made to or by any 
agent unless inserted in this contract. 

It is conceded that the other insurance would avoid the policy 
but for the fact that defendant’s local agent knew of the additional 
insurance at the time that he issued the policy. The question is, 
will such knowledge be considered a waiver of the terms of the 
policy by such agents in regard to additional insurance? We are 
quite willing to concede to plaintiff, under the following authorities, 
which he cites that it would, if there had been no express limitation 
of the agent’s authority brought to his knowledge: Hamilton vs. 
Insurance Co., 94 Mo., 353; Breckinridge vs. Insurance Co., 87 
Mo., 62, 70, 71; Parson vs. Insurance Co., 1382 Mo., 583,600; Banard 
vs. Insurance Co., 38 M. A., 106, 114; Cromwell vs. Insurance Co., 
47 M. A., 109, 113; Anthony vs. Insurance Co., 48 M. A., 65, 73; 
Hanna vs. Insurance Co., 56 M. A., 582, 587; Burnham, H. M., & 
Co. vs. Insurance Co., 63 M. A., 85; Jenkins vs. Insurance Co., 59 
M. A., 210, 212. - 

But it will be found, on an examination of those cases, that there 
was no limitation of the authority of the agent, and that several of 
them recognize the distinction between cases where there is and 
where there is not a limitation. 

On the other hand, an express limitation of the power or authority 
of the agent brought home to the assured is valid and binding on 
the assured: Loehner vs. Insurance Co. (17 Mo., 247), approved by 
Supreme Court of the United States in Insurance Co. vs. Fletcher, 
117 U.S., 519; Greenwood vs. Insurance Co., 27 M. A., 412; Sprague 
vs. Insurance Co., 49 M. A., 423; Shoup vs. Insurance Co., 51 M. A., 
286; Lama vs. Insurance Co., 51 M. A., 447; Burnham et al. vs. In- 
surance Co., 63 M. A., loc. cit., 93. This distinction is made and ap- 
plied in other States: Cleaver vs. Insurance Co., 65 Mich., 527; Cook 
vs. Insurance Co., 84 Mich., 12; Marvin vs. Insurance Co., 85 N. Y., 
278; Bank vs. Insurance Co., 62 Texas, 461; Fitzmaurice vs. Insur- 
ance Co., 84 Texas, 64; Insurance Co. vs. Fletcher, 117 U. S., 519. 
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In the latter case the authority and power of agents to bind in- 
surance companies was urged by argument and authority, but the 
court discusses the question fully and points out the distinction be- 
tween the acts of an agent which are in his apparent authority and 
which a party dealing with him has a right to suppose are within 
his authority, and those instances where the authority is specified 
or restricted and is so known by the person dealing with him. 
These cases are but a recognition of that fundamental right which 
has always belonged to a principal of restricting the powers of his 
agent to only those things which he is authorized to do. The 
principal has no right to tmpose secret restrictions which are 
inconsistent with apparent authority, for that would be a deception. 
But there can be no deception or misunderstanding when he makes 
known to those with whom he deals just what limit he has placed 
on his agent. 

In Burnbam vs. Insurance Co. (63 Mo. App., 93), and in the same 
case (56 Mo. App., 582), the restrictive provision was as follows:— 

This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements or conditions as 
may be indorsed hereon or added hereto, and no officer, agent, or other repre- 
sentative of this company shall have the power to waive any provisions or 
condition of this policy except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added hereto; and as to such pro- 
visions and conditions, no officer, agent or representative shall have such 
power, or be deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto, nor shall 
any privilege or permission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached. 

This was held to be an attempt to prevent and disable the insurer 
from waiving a provision made for his own benefit. It was said to 
be out of the power of any one to disable himself as to future action 
which would only affect himself. The language of the policy in that 
case by restricting the power of all its officers, or agent, or other 
representatives necessarily attempted to restrict the power of the 
corporation itself, since it can only act through an officer, or agent, 
or other representative. But in the case at bar the language of the 
policy is directed to the agent who may act for the company in ob- 
taining and consummating the original contract of insurance or 
some additional contractual matter in relation thereto. It is not at 
all like the provision in the Burnham Case. The Burnham Case was 
a restriction on the power of the corporation itself. This case is a 
restriction on the authority of a certain agent of the corporation. 

The judgment must therefore be reversed. All concur. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 

AssEssMENT FoR UNLICENSED Bustnzss. 

The Supreme Judicial Court of Massachusetts, in the case of 
Commonwealth Mutual Fire Ins. Co. vs. Wood, decided June 24 
1898, held that the members of a mutual company are liable to 
assessment for losses in a State where it was not licensed. The 
policyholders became members and the business was valid in the 
company’s own State, they are therefore liable whether the assess- 


ment can be collected or not. 


Acrent To Accept SERVICE. 
A statute requiring a foreign company to appoint the insurance 
commissioner an agent to accept service, does not invalidate a prior 


statute requiring an authorized agent to be appointed, and service 
on one appointed under such prior statute is valid. When such 
company does business there the presumption is that it assents to a 
statute requiring the agent last appointed to continue as its attorney 
in case it ceases to do business there. Such was the decision of the 
Supreme Court of Iowa in the case of Green vs. Equitable Mutual 
Life and Endowment Association, decided May 21, 1898, 


Live Srockx Insurance.—Norice or SIcKNEss. 
The Court of Appeals of Kansas in the case of Alston vs, North- 
western Live Stock Ins. Co., decided on July 8, 1898, furnished the 
following syllabus:— 


1. The policy issued by the defendant in error upon the plaintiff’s horse 
contained the following provision: ‘‘ And he shall in every case at once notify 
this company, at the home office in Des Moines, Ia., by telegram, of the fact 
of such sickness or accident ; otherwise this policy shall be void.” It is ad- 
mitted that the notice was not given, although the horse was sick about nine 
days before it died. Held, that the condition was made a material one by in- 
sertion in the policy, and the failure to give the notice rendered it void. 

2. After the death of the horse, upon application of the plaintiff, the com- 
pany furnished blanks upon which to make proof of loss, and in the letter 
transmitting them is this statement: ‘‘ The company has no information upon 
the subject except your statement, nor has it any information with reference 
to the other facts and circumstances attending the death of this horse.” 
Proofs of loss were then made out and forwarded to the company, upon re- 
ceipt of which they disclaimed liability on account of not having received 
notice as required by the policy. Held, that furnishing blanks for proof of 
loss was not a waiver of the condition providing for notice. 
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Inso.vency 1n Case oF EnpowMENT ORDER. 


In the case of Youth’s Temple of Honor et al. vs. Laddy et al. 
the Supreme Court of Minnesota, on July 14, 1898, furnished the 


following syllabus :— 

Where an endowment association, organized under the provisions of Gen. 
St. 1894, § 3296 et seq., is simply unable, because of the general impractica- 
bility of its scheme, to carry out its plan, it is not ‘‘insolvent” in any proper 
sense of the word, and therefore should not make an assignment for the 
benefit of its creditors. It should wind up its affairs, and distribute its 


assets, under Gen. St. 1894, § 3430 et seq., or in an equitable proceeding in- 
stituted for that purpose. 


Upon the winding up and dissolution of such an association, the holders of 
all classes of certificates are to be treated as members of the association, and 
none are to be treated as creditors, and the rule of distribution of its assets 
is necessarily different from the order of payment made by it while a going 
concern. 


An endowment fund set apart under the by-laws for the payment of ma- 
tured certificates as a trust fund is equally a trust fund for the benefit of all 
certificates, in proceedings to wind up the concern because it is unable to 
meet and pay its certificates as they mature. 


When the affairs of an endowment association, organized under the statute 
above referred to, are being wound up because of its inability to accomplish 
its purpose, and its assets are to be distributed in proceedings instituted for 
that purpose, the expenses incident to the proceedings are first to be paid, 
and then the general creditors, if any, in full; and, finally, the residue of 
the trust fund must be distributed pro rata among holders of certificates 
without regard to whether they have matured or not. 


Wuat Constitutes DrerEenDENCE. 


In the case of Offill vs. Supreme Lodge Knights of Honor, decided 
by the Supreme Court of Tennessee, March 10, 1898, it was held 
that a child living with her parents, whom a member of a benevo- 
lent society promised to educate, support and clothe, but who only 
paid for some music lessons, a dress, a pair of shoes, and a watch, 
is not within the provision of such society a dependent on the 
member. 


Liapitity or Directors AND AGENTS OF A BENEVOLENT SOCIETY. 


‘In the case of Perkins vs. Fish et al., decided by the Supreme 
Court of California, June 30, 1898, it was held that the agents and 
directors of a co-operative life insurance company, who acted in 
good faith, were not liable to the members in case of its failure, 
because it was not legally incorporated, as they believed and 
represented. 


SS 


ERRATUM. 


In the syllabus of Baldwin vs. German Ins. Co., on page 794 of 
the September number, the words “will validate a policy already 
void,” should read “ will not validate, etc.” 


Fer ave 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


MUTUAL LIFE INS. CO., or NEw York, 


v8. 
LOGAN.* 


The insured gave his note for the amount of the first premium and the note 
was placed by the agent in bank for collection together with the policy 
and with instructions to deliver the latter on payment of the note. The 
insured died with the note unpaid. 


Held, In an action by the exeeutor where it was claimed that the contract 
was not consummated, evidence of the executor of declarations by in- 
sured of liability for the note in proof of his acceptance of the policy, 
are inadmissible. Declarations ten days after alleged delivery of the 
policy are inadmissible to show such delivery. 


An agent authorized to deliver policies and receive premiums has implied 


authority to accept notes for premiums, making himself thereby respon- 
sible for their payment. 


Knowledge by a general agent without objection of the frequent acceptances 
of such notes by a subagent, is a waiver of insistence on a rule of the 
company forbidding their acceptance, and where such rule is simply for 


the guidance of agents, a party dealing with the company in ignorance 
of it is not bound. 


The fact that the executor allowed the note as a claim against the estate 
could not bind the company. 


Where the evidence of a witness conflicts with statements in his letters, the 
relative weight of evidence is for the jury to determine. 


Statement of the case by Morrow, J. 


' The action was brought by Lysander S. Logan, the defendant in 
error, as executor of the last will and testament of Thomas J. Logan, 
deceased, to recover $10,000 and interest, alleged to be due upon a 
certain policy of insurance claimed to have been issued by plaintiff 
in error, the Mutual Life Ins. Co., of New York, upon the life of 
Thomas J. Logan. The case was tried in the court below before a 
jury, which rendered a verdict for the plaintiff, the defendant in 
error here, in the sum of $10,000, with interest at 6 per cent per 
annum from September 28, 1894. Judgment was entered December 
28, 1896, to reverse which the defendant sued out this writ of error. 

The policy in question was for the sum of $10,000, was numbered 
581,368, and was issued by the company on August 28, 1893. The 
defense interposed in the court below was that the contract of in- 
surance was never consummated by Thomas J. Logan. That was 
the only issue in the case. Thomas J. Logan resided near Prine- 
ville, Crook County, Ore., and on the 26th day of August, 1893, 


* Decision rendered, Feb. 28, 1898. 
VoL. XXVII.—60. 
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signed an application for insurance, and at the same time and place 
executed a promissory note payable to his own order for the sum 
of $1,185, due on November Ist thereafter, payable at the First 
National Bank of Prineville. The sum of $1,185 was the amount 
of the premium. The note was indorsed in blank by the maker, 
and delivered at the time of the signing of the application to one 
William Johnson, who appears to have been a solicitor of insurance. 
The application was accompanied with a medical examiner’s report, 
also signed by Thomas J. Logan, and made by H. P. Belknap, medi- 
cal examiner, of the same date, and was forwarded to one F. L. 
Stinson, an agent of the defendant company at Seattle, Wash., and 
was by him in turn forwarded to A. B. Forbes & Son, at San Fran- 
cisco, the general agents of the plaintiff in error for the Pacific 
Coast, and by them in turn forwarded to the home office of the 
company, in New York. Thereafter a policy in the form called for 
by the application was issued, and forwarded to Stinson, at Seattle. 
On October 18, 1893, Stinson wrote Logan, from Seattle, the 
following letter:— 
The Mutual Life Insurance Company of New York. Richard A. McCurdy, 
President. F. L. Stinson, General Agent for Washington and Oregon. 
Seattle, Washington, Oct. 18th, 189-. 
Thos. J. Logan, Esq., Prineville, Ore.—DearSir: I take pleasure in inform- 
ing you that the company have accepted your risk for $10,000, and have issued 
policy No. 581,368, and I have forwarded same this day, together with your 
note for $1,185, to the First National Bank of Prineville, where the latter is 
payable. If you wish to take the note up at once, I will allow you a discount 
of 1 per cent from the face value. * * * 
Yours, very truly, F. L. Stinson, General Agent. 
Stinson also wrote and sent the following letter to the First 
National Bank of Prineville:— 
The Mutual Life Insurance Company of New York. Richard A. McCurdy, 
President. F. L. Stinson, General Agent, Washington, Oregon. 
Seattle, Washington, Oct. 18th, 1893. 
First National Bank, Prineville, Ore.—Dear Sirs: Inclosed please find 
policy No. 581,368, T. J. Logan, amount, $10,000, together with his note due 
November Ist, in amount $1,185, which please collect and remit, less your 
charges, cost of exchange, etc. Kindly deliver the policy to Mr. Logan upon 
payment of note. If he wished to pay same at once, 1 per cent from the face 


of note will be deducted. Yours, very truly, 
F. L. Stinson, General Agent. 


To this communication the bank made the following reply :— 


First National Bank, Prineville, Ore. Prineville, Oregon, 11—1, 1893. 
F. L. Stinson, Esq., General Agent, Seattle—Dear Sir: * * * Policy of 
T. J. Logan received. Mr. Logan says he is unable to pay, and desires that 
the policy be surrendered, and note returned to him. Please advise. * * * 
Yours, respectfully, T. M. Baldwin, Cashier. 
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Stinson thereupon advised the bank as follows, under date of 
November 6, 1893:— 


First National Bank, Prineville, Oregon—Dear Sirs: I have your favor of 
the Ist inst. * * * Regarding T. J. Logan, I note what yousay. Please 
hold the policy subject to his call; that is, when he pays the note, deliver 
same to him. If the note is not paid with four days from receipt of this 
letter, kindly return same to me, and I will proceed to collect same. Will 
you kindly advise me if Mr. Logan is good for the amount of his note? If 
he will pay one-half of the face of the note, kindly accept and indorse same, 
and have promised him time to pay the balance. Thanking you in antici- 
pation of an early reply, Yours, very truly, 

F. L. Stinson, General Agent. 


He also, on the same day, wrote to Thomas J. Logan the follow- 
ing letter:— 


The Mutual Life Insurance Company of New York. Richard A. McCurdy, 
President. F. L. Stinson, General Agent, Washington, Oregon. 
Seattle, Washington, Nov. 6th, 1893. 
T. J. Logan, Esq., Prineville, Ore.—Dear Sir: I am advised by the First 
National Bank, under date of the 1st inst., that you state that you are unable 
to meet your note of $1,185, which I had sent to the above bank for collection, 
same being due on Nov. Ist. I had hoped that you would have met this note 
promptly, and trust that upon receipt of this you will take the same up im- 
mediately. If unable to pay the full amount, if you will pay half of the note 
I will give you time on the balance. I must insist, however, upon the pay- 
ment of at least half immediately. Kindly let me hear from you by return 
mail, and oblige, Yours, very truly, 
F. L. Stinson, General Agent. 
The bank, on the 14th of November, 1893, sent the following 
communication to Stinson:— 


First National Bank of Prineville. Prineville, Ore., Nov. 14th, 1893. 
F. L. Stinson, Esq., General Agent, Seattle, Wash.—Dear Sir: I return 
herewith your note on T. J. Logan for $1,185. Payment refused. Mr. Logan 
refuses to accept policy. Yours, very truly. 
T. M. Baldwin, Cashier. 
To this letter Stinson sent the following letter to the bank:— 


The Mutual Life Insurance Company of New York. Richard A. McCurdy, 
President. F. L. Stinson, State General Agent, Washington, Oregon. 

Seattle, Washington, Nov. 20th, 1893. 

First National Bank, Prineville, Ore.—Dear Sirs: I have your favor of the 

14th inst., returning note of T. J. Logan, in amount $1,185. Please hold the 

policy subject to Mr. Logan’s call. Kindly advise me the amount of expenses 

for your trouble in this matter, and I will remit. 

Yours, very truly, F. L. Stinson, General Agent. 


Thereafter the policy appears to have continued in the possession 
of Baldwin until March 29, 1894, when he returned the same to W. 
S. Pond, at that time the cashier of the plaintiff in error, at Seattle, 
Washington, upon a request as contained in the following letter:— 
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The Mutual Life Insurance Company of New York. Richard A. McCurdy, 
President. F. L. Stinson, State General Agent, Washington, Oregon. 
Seattle, Washington, March 24, 1894. 
First National Bank, Prineville, Ore.—Dear Sirs: Kindly send the Logan 
policy here, No. 581,368, as per inclosed order from Mr. F. L. Stinson, and 
oblige, Yours, very truly, Wm. S. Pond, Cashier. 
It was subsequently sent on to the company’s home office for can- 
cellation. The note was returned to Stinson, as per his request, on 
or about November 20, 1893. It was by him given to the National 
Bank of Commerce, at Seattle, Wash., to secure the payment of 
advances made to him by the bank prior to November 25, 1893, and 
for further advances to be thereafter made. On November 25, 1893, 
the note was mailed by the bank to one J. Park Henderson, an 
attorney at law, at Portland, Ore., to endeavor to collect for the 
bank. Suit was thereupon brought on the note on November 29, 
1893, by Henderson. A demurrer, answer, and reply were succes- 
sively filed, and it appears that on May 7, 1894, following, the suit 
was dismissed without prejudice by order of court, on motion of 
counsel for defendant, Thomas J. Logan. Nothing appears to have 
been done in regard to collection of the note, beyond its being held 
by the National Bank of Commerce as collateral for moneys there- 
tofore and thereafter advanced to Stinson, until August 31, 1894, 
when it was sent by the National Bank of Commerce to the First 
National Bank of Prineville, Ore., in a letter dated July 31, 1894. 
It was returned to the National Bank of Commerce by a letter dated 
August 29, 1894, which reads as follows;— 
First National Bank of Prineville. Prineville, Ore., Aug. 29th, 1894. 
The National Bank of Commerce, Seattle, Wash.—Dear Sirs: We return 
herewith your collection, No. 8,553, T. J. Logan, for $1,185 and interest. T. 
J. Logan, the maker, is now dead, and his son, L. 8. Logan, is the executor 
of his will. He informs me that the note will have to take the regular course 
of such matters in this State. A copy of the note, duly sworn to, must be 
filed with the executor, and paid by order of the probate judge. 
Yours, very truly, [Signed] T. M. Baldwin, Cashier. 
It farther appears that the note was thereafter filed and proved 
up against the estate of Thomas J. Logan, deceased, by the National 
Bank of Commerce. The latter died at Prineville, Ore., July 10, 1894. 
The deposition of Baldwin, the cashier of the First National Bank 
of Prineville, was introduced in evidence, from which it appears 
that he testified as follows in regard to his possession of the policy 
and his conversations with Logan in regard to it: That he knew 
Thomas J. Logan; that he (the witness) was cashier of the First 
National Bank at Prineville, Ore., and had been such for nine years 
past continuously; that he was cashier in November, 1893, and re- 
membered receiving a promissory note signed by Thomas J. Logan, 
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dated at or near Prineville, Ore., August 26, 1893, whereby said 
Logan promised to pay to the order of himself, on November 1» 
1893, the sum of $1,185, with interest, that he received the letter of 
October 18, 1893, from F. L. Stinson, containing policy of insurance 
No. 581,368, with the note above referred to. The deposition 
showed that the witness was asked the following question, among 
others, upon examination in chief: “Q. What did you do with the 
policy after receiving this letter?” After objection and exception, 
he replied: “I filed it in Mr. Logan’s name in the bank.” That 
the policy was placed in a case kept for that purpose, alphabetically 
arranged, under Mr. Logan’s initials; that the case was kept for the 
purpose of holding the papers of customers of the bank; the bank 
habitually had papers there belonging to Mr. Logan, but could not 
say that any were there at that particular time; the papers were 
kept for safe-keeping; that it was customary for the bank to receive 
and safely keep papers for its customers and patrons; that Mr. 
Logan was a patron of the bank, and that there was a definite 
understanding between the bank and Mr. Logan that the bank 
should keep his papers for safe-keeping, they being left there and 
received by the bank as an accommodation to him; that the custom 
alluded to had existed ever since the bank was organized, which 
was about six years prior to the date last referred to; that upon the 
receipt of the letter from Stinson of October 18, 1893, he gave the 
policy and note to Logan; that he thinks Logan took the policy in 
his hands, and then handed it back; that Logan did not refuse 
absolutely to accept the policy; that Logan did not instruct him to 
return the policy, but that he did not remember that Logan in- 
structed him to keep the policy for him; that Logan told him that, 
if he could not raise the money, he would like to return the policy; 
that he received no instructions or directions with relation to this 
policy from Logan after November 14, 1893; that he did not re- 
member having any communication with him or any one acting for 
him after that time; that he might not remember, as it was a good 
while ago; that he did not remember that Logan instructed him to 
keep the policy for him; that he (Logan) did not instruct him to 
’ return the policy; that subsequent to November 20th, when Stinson 
wrote to the First National Bank telling them to “hold the policy 
subject to Mr. Logan’s call,” he held the policy subject to Mr. 
Logan’s call; that, had Logan called for the policy while it was in 
the bank subsequent to that date (November 20, 1893), he would 
have delivered it to him; that Logan made no objection to receiving 
the policy subsequent to the date witness received instructions from 
Stinson to hold the policy subject to his call; that, when he said 
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that Logan desired to have the policy returned and his note de- 
livered to him, he (witness) was referring to a time prior to Novem- 
ber 20, 1893; that he thought he must have informed Logan that 
the policy was in his box after November 20, 1893, but that he had 
no distinct recollection as to the time, and thought so because it 
would have been their custom to do so. He further deposed as 
follows: “Q. Have you any distinct recollection that you are will- 
ing to say certainly that you notified him that you had placed the 
policy with his papers? A. I don’t remember distinctly of notifying 
him at that time. Q. You can’t say whether you did or not? A. 
Only it being in the line of my duty to do so. Q. It was your cus- 
tom to do so? A. Yes,sir. Q. But you knew there had been a 
refusal on Mr. Logan’s part to accept this policy before that because 
he could not pay this note? A. That was the only reason he ever 
gave. Q. You knew the fact that he refused to take the policy, 
didn’t you. A. I knew that he could not take it under the circum- 
stances. Q. Well, you knew that he had declined to accept the 
policy, and wanted you to return it? A. On the ground I have 
stated. Q. You knew that. Now, knowing thet fact, did he ever 
change his mind or instructions to you in reference to that policy 
to your knowledge? A. No.” The witness further testified, sub- 
stantially as follows: That before writing the letter of November 
1, 1893, he conferred with Logan in reference to the payment of the 
note and the delivery of the policy, and that said letter was written 
from what Logan told him; that before writing the letter of Novem- 
ber 14, 1893, he also conferred with Logan in reference to the note 
and policy, and that said letter was also written from what Logan 
told him; that he had only one conversation with Logan up to that 
time; that the letter of November 1, 1893, was written shortly after 
said conversation, and that of November 14, 1893, was also based 
on said conversation; that no person was present at the conver- 
sation; that he thought that after receiving the letter of date No- 
vember 6, 1893, he must have communicated to Logan the offer of 
Stinson that, if he could pay half of the face of the note, he might 
have time on the balance; that Logan did nothing in relation 
thereto; that he does not remember what Logan said in reference 
thereto; that Logan did not show him a letter he had received from 
Stinson bearing the same date, with reference to this matter; that 
he (witness) never saw such letter. The witness further testified 
that about March 29, 1894, he received a letter of date March 24, 
1894, from W. S. Pond, inclosing an order from F. L. Stinson, dated 
March 14, 1894, both addressed to the First National Bank of Prine- 
ville, Ore., and that he acted upon the said order and letter, by 
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returning, on March 29, 1894, the policy to W.S. Pond, Seattle; 
Wash.; that he did not remember notifying Logan that the policy 
was to be returned; Logan never told him to return the policy; was 
an intimate friend and intimate business acquaintance of Logan for 
many years; does not remember that he notified Logan that the 
parties had requested a return of the policy; Logan had not called 
for the policy, and he (witness) wanted to see him get his note back; 
that he took the liberty to return the policy; that he felt authorized 
to return the policy from what he knew of Logan’s wishes in the 
matter; that he does not remember that he communicated with 
Logan after returning the policy as to his having done so; does not 
remember having told him that he returned it. He further testified 
that he did not notify Stinson that he had placed the policy among 
or with Logan’s papers, and that Stinson did not know the fact, nor 
did Logan; that he put the policy in the note case for the first 
time after he received the letter advising him to hold it subject to 
Logan’s call. 

F. L. Stinson testified that he was the State general agent of the 
Mutual Life Ins. Co., of New York, for Washington and Oregon; 
that his head office was at Seattle; that the company knew of this 
designation; that his letter heads sent to him by the company in- 
dicated that he was general agent for the States of Washington and 
Oregon; that his duties were to solicit applications for insurance, 
to collect premiums, and to deliver policies, remitting the premiums 
to the company; that, as such agent, it had been his custom to re- 
ceive notes in payment of policies in lieu of money; that he had 
upon one or two different occasions told a Mr. Forbes, the general 
agent of the company for the Pacific Coast, that he had taken a 
great many notes in payment of premiums; that Mr. Forbes advised 
him not to take too many notes; that he should be careful in taking 
notes; that it had been his custom to deliver policies prior to the 
payment of the notes in many cases. The witness further stated 
that he remembered receiving an application for a policy in this 
company from Logan, and that he received the same from William 
Johnson, the agent; that he received at the same time the promissory 
note; that, after receiving the application and the note, he took a 
copy of the application, and sent the original to A. B. Forbes & Son; 
that the application was accepted by the company; that he received 
from the company a policy in accordance with the requirements of 
the application; that he sent the policy and note to the First 
National at Prineville, Ore.; that the National Bank of Commerce 
of Seattle got the note from him, he having sold it to that bank for 
certain indebtedness due by him to the bank; that the note was 
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taken as collateral security; that he had told Mr. Forbes, upon one 
occasion, of the fact that he had sold this note to the National Bank 
of Commerce; that, when he took the note from Logan, he took it 
as payment for the premium; that he never advised Mr. Logan or 
consented to return to Mr. Logan his note in accordance with the 
wishes purported to have been expressed by the latter as contained 
in the letter of Mr. Baldwin of November 1, 1898; that he told Mr. 
Forbes, upon the occasion of the latter’s visit to Seattle about the 
last of November, 1893, that he had sold the note to the National 
Bank of Commerce; that Mr. Forbes asked him regarding the pay- 
ment on the Logan policy, and that he told about the note, and 
where it was, and that he told him further, that he (the witness) 
could not get the note without paying for it; that it was in the 
bank, and he (witness) could not get it without paying at least 
one-half of the note; that Mr. Forbes said he would look into the 
matter, and see what could be done; that he (witness) thought this 
conversation occurred in November, 1893, but he would not be posi- 
tive; that, before writing the letter to the Prineville Bank wherein 
he told Mr. Baldwin to hold the policy subject to Mr. Logan’s call, 
he had investigated the personal responsibility of Thomas J. Logan, 
the maker of the note, and had found it good; that, at the time he 
took the note, it was received by him in payment of the premium; 
that the policy had not then been received; that the note was to 
mature November, 1893, and he intended that the policy should be 
tendered at the time the note matured; that he did not intend that 
the policy should be delivered to Mr. Logan before the payment of 
the note, that he could not say that he did not intend at any time 
to deliver the policy until after he had collected the money that was 
due upon the note; that he does not remember ever having seen 
the rules and regulations issued by the company; that he did not 
think he received a printed copy of the rules and regulations, 
edition of March, 1893, from Mr. Forbes, governing him in his 
business, and did not have any printed instructions at all; that he 
did not know that, as an agent, he was expressly prohibited from 
receiving notes as payment for premiums. 

A. B. Forbes, whose deposition was taken on behalf of the plain- 
tiff in error, testified that he was the general agent of the company 
for the States of California, Nevada, Oregon, Washington, and other 
Pacific States and territories; that F. L. Stinson was his subagent, 
with limited powers; that he does not know why the policy to Logan 
was never delivered, if it was not delivered, except from corre- 
spondence about the policy after it was sent to Stinson; that in the 
latter part of 1893 he visited Seattle, and was then told by Mr. 
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Stinson that delivery had not been made because Mr. Logan had 
not paid the premium; that he then told Stinson that a re-examina- 
tion must be had, and the premium paid, before the delivery of the 
policy, and that he must give it immediate attention; that nothing 
was then said by Stinson to witness about any note made by Mr. 
Logan being hypothecated in any bank, nor did the witness know 
of the fact; that he did not recollect any conversation with Stinson 
about the particular note of Thomas J. Logan for $1,185, payable 
to his own order. The witness further testified, and produced and . 
made a part of his deposition a pamphlet book, entitled, “ Sugges- 
tions for the Guidance and Instruction of Local Agents and So- 
licitors, Edition of March, 1893, Published for the Mutual Life Ins. 
Co. of New York;” that Stinson had a copy of such pamphlet book 
of rules; that among such rules was the following: “Agents are 
expressly prohibited from receiving notes as payment for premium.” 
The witness further testified that he had no knowledge of the taking 
of promissory notes for the payment of premiums by soliciting 
agents of F. L. Stinson or by F. L. Stinson, and that, after sixty days 
from the date of the policy, a re-examination of the applicant was 
required, and the premium was required to be paid before the 
policy was delivered; that Stinson was not a general agent; that he 
was a subagent, he (witness) being the general agent for the com- 
pany on the Coast; that Stinson held himself out as general agent, 
with the knowledge of witness; that he was in the employ of wit- 
ness; that he had no doubt that Stinson represented himself as 
general agent of the company. 

The plaintiff, Lysander S. Logan, son of the deceased, Thomas J. 
Logan, and defendant in error here, testified, over the objection of 
plaintiff in error, that he had a conversation with his father about 
the 1st of December,—the early part of December,—regarding the 
note and policy; that his father told him he had given his note for 
the premium on the policy, and that it was in the hands of attorneys, 
and he wanted to know if he (witness) could raise the money for 
him to lift the note; and that he (witness) told him that he could 
not at that time; and that his father then said, “‘I believe I will go 
to the bank and get the policy, and see if I can mortgage it for the 
money to pay the note,”—mortgage it to parties there, to see if. he 
could get the money to lift his note with. 

It is unnecessary to refer further to evidence in the case, as that 
already stated presents, for the most part, the only question at 
issue, viz., whether the contract of insurance was consummated on 
November 20, 1893. 
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Fenton, Bronaveu & Murr, for Plaintiff in Error. 
Auten & Auten and Joun H. Powett, for Defendant in Error. 


Before Gilbert, Ross, and Morrow, Circuit Judges. 


Morrow, C. J. 

The assignments of error are 32 in number. The errors claimed 
relate to admission and rejection of evidence, refusal to instruct the 
jury to bring in a verdict for the defendant, refusal to charge the 
jury as requested by plaintiff in error, defendant in the court below, 
and exceptions taken to certain parts of the charge as given. It 
will be necessary to consider first the alleged errors in admitting or 
rejecting evidence. If the court below committed a material error 
either in the admission or rejection of evidence, it follows that the 
judgment must be reversed, and a new trial ordered. 

One of the assignments of error raises the question whether or 
not the court erred in permitting the witness Lysander S. Logan, 
the plaintiff in the court below, to answer the following question: 
*Q. Now, Mr. Logan, did you, subsequent to November, 1893, and, 
if so, when, have a conversation with Mr. Thomas J. Logan regard- 
ing this policy and this note?” To which the witness answered as 
follows: ‘A. I had a conversation with my father about the first 
of December,—the early part of December, regarding the note and 
policy. He told me that he had given his note for the premium on 
this policy, and it was in the hands of attorneys, and he wanted to 
know if I could raise the money for him to lift his note; and I told 
him I could not at that time, and he says, ‘I believe I will go to 
the bank, and get the policy, and see if I can mortgage it for, the 
money to pay the note, —mortgage it to parties there, to see if he 
could get the money to lift his note with.” In the offer to prove 
this conversation, the following colloquy occurred between counsel 
and court. Counsel for defendant in error said: “I desire to 
prove by this witness that Thomas J. Logan stated to him that he 
knew that the policy was in the bank, and that he could go and get 
it whenever he wanted it. That was subsequent to November 20, 
1893, in the early part of December, 1893, and Thomas J. Logan 
did say that he was going to try to get it. I offer to prove that 
Themas J. Logan told this witness that the policy was there; that 
he could go there, and get it; that the attorney was after him for 
this note; that he was going to go to one Maley, and borrow the 
money if he could; if Maley would lend him the money, he was 
going to mortgage the policy to Maley to secure payment.” Where- 
upon the court said: “Have you examined to see whether this kind 
of testimony was admissible under any circumstances?” Where- 
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upon counsel for plaintiff said: “I took it for granted it was, if your 
honor pleases.” To which the court replied: “If itis a part of the 
transaction, it is entitled to come in. I think this testimony had 
better come in subject to your objection, giving counsel and myself 
an opportunity to consider the question at a later date in the course 
of the trial.” Whereupon counsel for the defendant inquired: 
“You mean both conversations?” To which the court replied: 
“No; I am not speaking of the other conversation. I am quite 
clear as to the other conversation, but as to this transaction, this 
matter, that seems to be in the nature of an act endeavoring to 
borrow money.” Whereupon counsel for defendant excepted, on 
the ground that it was incompetent and immaterial. The court 
then said: “I will allow this testimony subject to the objection. 
I will endeavor to give the jury such directions as I think the case 
warrants.” As stated above, it does not appear that the court, in 
its instructions to the jury, again referred to this matter. 

We are of the opinion that the admission of this testimony as to 
the conversation the witness had had with his father at a time sub- 
sequent to November 20, 1893, when the alleged delivery of the 
policy took place, was incompetent and self-serving testimony to 
show that Thomas J. Logan had accepted and thereby completed 
the delivery of the policy. In the first place, it was clearly hearsay 
testimony. The only way in which such testimony would have been 
admissible, the declarant being dead, was a declaration against 
interest. But it does not appear to have been offered as such, 
although the claim is not made that it would have been competent 
for that purpose. The conversation cannot, however, be regarded 
as constituting a declaration against interest, for it was plainly 
intended as, and its inevitable effect was that of, self-serving testi- 
mony. It is contended that it was, substantially, a declaration 
against interest, because Logan admitted his liability upon the note, 
by endeavoring to raise funds to pay it; but it must be observed 
that, while the statements indicating an admission of liability upon 
the note would have been properly admissible in an action on the 
note against Logan or his estate, the present suit is not brought to 
enforce a liability against him on the note, but is brought by his 
executor, who is also one of his heirs and legatees under the will, 
to enforce a liability against the company upon the policy, in which 
one of the chief questions of fact for the determination of the jury 
is whether or not the policy was delivered to, and accepted by, 
Thomas J. Logan. The court below, however, evidently considered 
it as part of the res geste, and admitted it as such. But it is diffi- 
cult to see how this conversation could be admitted as a part of the 
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res geste. It took place, according to the witness, about the first 
part of December, 1893, although the witness does not remember 
exactly when it occurred. This was at least some ten days after 
November 20, 1893, when the alleged delivery of the policy took 
place. A declaration, to be admissible as part of the res geste, 
must be contemporaneous with it, and so limit, explain, or charac- 
terize the fact it assists to constitute as to be in a just sense a part 
of it, and necessary to its complete understanding: 1 Greenl. Ev., 
§ 110; Whart. Ev., § 259. That the conversation held between 
Logan, the plaintiff in the court below, and bis father, and the 
statements made by the father in the course of such conversation, 
are not necessary incidents of the litigated act,—that is, whether 
the contract of insurance was consummated by a delivery of the 
policy on November 20, 1893,—is too clear for argument. The ad- 
mission of this testimony must have had some effect on the jury, 
and, in our opinion, was material error. 

The next question for our consideration is whether the court 
below erred in refusing to instruct the jury to bring in a verdict in 
favor of the defendant, plaintiff in error here. This alleged error 
is covered by assignment No.1. As stated, the only issue in the 
case was whether the contract of insurance had been consummated. 
Three questions of fact may be said to arise under this issue: (1) 
Did Stinson have the authority to take a note in payment of the 
premium for the policy?” (2) Did he, in fact, take the note in 
payment of the premium? (3) Was there a delivery of the policy 
to Logan? So far as these questions involve matters of fact, it was, 
undoubtedly, for the jury to determine them: Smith vs. Assurance 
Soc., 13 C. C. A., 284. Their verdict, subject to the law as given by 
the court, is conclusive on this court, especially as the evidence 
may be said to be contradictory and conflicting. We think there 
was sufficient eyidence to go to the jury, even excluding the evi- 
dence which we think the court below improperly admitted. It 
may not be of the strongest and most satisfactory character, but 
still it was sufficient to justify the jury in passing its judgment 
thereon. Upon the question of delivery, the case depended very 
much upon the credence given by the jury to the testimony of 
Baldwin, the cashier of the First National Bank of Prineville, Ore., 
and an intimate friend of the deceased Logan. 

Upon the question of law whether or not the taking of a note 
constitutes a payment, it is well settled by the weight of authority 
that an agent of a life company, who is intrusted with the business 
of closing the contract by delivering the policy, has an implied 
authority to determine how the premium then due shall ke paid, 
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whether in cash, or, as is sometimes done, by giving credit, in 
which case the agent becomes the creditor of the insured, and the 
debtor of the insurer. In that event, though the agent should 
subsequently default, and ‘he premium should never reach the 
company, the policy would still be binding: Richards, Ins. (2d Ed.), 
§ 93; Miller vs. Insurance. Co., 12 Wall., 285; Ball & S. Wagon Co. 
vs. Aurora F. & M. Ins. Co., 20 Fed., 235; Smith vs. Assurance Soc., 
13 C. C. A., 284. The authorities cited by plaintiff in error are not 
inconsistent with this rule. While the rule itself is well settled, 
still an agent must have the authority, either actual or apparent, 
to take notes in payment of premiums, or the course of business of 
the company must be such as to warrant an implication of author- 
ity: Insurance Co. vs. Willets, 24 Mich., 268. Whether or not 
Stinson possessed this authority, either actually or ostensibly, was, 
as has been stated, a questjon of fact. It appeared, on the one 
hand, that Stinson had made it a practice of taking notes in pay- 
ment of premiums, and that the general agents knew this; that 
they acquiesced in this method of receiving payment, making no 
serious objection beyond admonishing Stinson to be cautious, as he 
might involve himself too heavily. On the other hand, Mr. Forbes, 
one of the general agents, directly contradicted this evidence. It 
was for the jury to pass upon this conflicting evidence. 

It is, however, further contended that Stinson was prohibited by 
a rule of the company from taking notes. Stinson, in his testi- 
mony, made some claim that he was not aware of such a rule; but, 
however that may be, assuming for the purposes of the case that 
he did not know of the rule, the fact remains that there was evi- 
dence tending to show that the company knew of his frequent vio- 
lations of the rule, and that it made no objection thereto, beyond 
advising Stinson to be cautious, as he might involve himself too 
heavily. It is not claimed that the insured knew of this rule. He 
cannot be prejudiced in his rights by the failure of Stinson, on the 
one hand, to observe a rule of the company, and of the company, 
on the other hand, to enforce the rule. It must be deemed that 
the company, through its general agent, waived the application of 
the rule in this case: Insurance Co. vs. Norton, 96 U. S., 234; In- 
surance Co. vs. Carder, 42 U. S. App., 659, 665, 27 ©. C. A., 344. 

We now come to consider the charge of the court to the jury, 
and its refusal to charge as requested by the plaintiff in error. 
The court refused to give the following instruction:— 

The fact, if it be a fact, that plaintiff, as executor of the estate of T. J. 


Logan, may have allowed the note as a claim against the estate, and in favor 
of the National Bank of Commerce, cannot be considered by you. Such 
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action by the executor, if taken, cannot bind the insurance company or add 
anything to the rights of the plaintiff in this case.” 

This, in our opinion, was error. The only issue before the jury 
was whether or not the contract of insurance was consummated on 
November 20, 1893. The mere fact that, long subsequent thereto, 
the note was allowed as a claim against the estate, cannot be 
deemed to bind the plaintiff in error in any way, the note not 
having been presented on behalf of the insurance company. If 
the contract of insurance was never consummated, if Logan never 
accepted the policy, the fact that the note, which at the outset he 
had given to Stinson, was allowed as a claim against his estate, 
cannot bind the insurance company, nor add anything to the rights 
of the plaintiff. We think that the instruction requested for should 
have been given, in view of the evidence presented in the case. 

The court, in its charge, instructed the jury as follows:— 

Now, in determining what was done, or what Logan said or did, you must 


take the testimony of witnesses as to what Logan did or said, and not consider 
the statements contained in the letters that passed from Baldwin to Stinson. 


In objecting to this instruction, the following colloquy occurred 
between the court and counsel for the plaintiff in error:— 

Judge McArthur: We also except to your honor’s instruction to the jury 
that the statements in the letters are not to be considered by them as evi- 
dence. The letters of Baldwin to Stinson are not to be considered as evi- 
dence in the case. 

Whereupon the court, in response to said objection, and before 
the jury retired, said :— 


I do not wish to be understood in that way. I say the statements in the 
letters of Baldwin to Stinson as to what Logan did are not to be considered, 
but, instead, Baldwin’s testimony as to what Logan did and said; that they 
may consider that rather than the statements of Baldwin in his letters as to 
what Logan said. 


Whereupon counsel for defendant replied to the court, in the 
presence of the jury:— 

Yes, I understand the court to draw the distinction between the statement 
in the letter and the statement under oath as evidence; but we consider that 
the statement in the letter is simply a verbal act, and is the best evidence of 
what was done, coming so recently after the statements said to have been 
made by Logan, and are receivable in evidence, and should have full force 
and effect as a verbal act. 

This part of the charge was clearly error. The jury were told, 
in effect, that they should consider the testimony of Baldwin in 
preference to the statements made by him, and contained in his 
letters to Stinson. But it was for the jury to say which of the 
statements they preferred to accept. It was for them to pass upon 
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the credibility of Baldwin’s testimony. They might have considered 
that the statements contained in his letters to Stinson written at 
the time were preferable and more truthful than his subsequent 
testimony. The significance of this is seen in the fact that in the 
letters Baldwin stated that Logan refused to take the policy, while 
in his testimony he swore that Logan never absolutely refused to 
take the policy, and that, furthermore, he never directed him 
(Baldwin) to return the policy. This variance was matter for the 
jury to consider and judge. It may be that the learned judge felt 
justified in believing that the testimony of Baldwin was entitled to 
more credence than the statements contained in his letters to Stin- 
son; but the instruction was couched in such language that it may 
well be that the jury considered they were bound to give more 
weight to Baldwin’s testimony than to his statements in the letters. 
The court should have been careful to distinguish the law from the 
facts. Cite Starr vs. U. S., 153 U. S., 614. 

The remaining assignments of error do not, in our opinion, show 
any error committed by the court in its other instructions to the 
jury. For the reasons stated above, the judgment will be reversed, 
and the cause remanded for a new trial. 
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An accident company offered to issue free insurance to the policyholders of an 
insolvent company for such times as their premiums in the latter covered. 


Held, That such substituted policies were not bound to comform to the 
original. 

An accident policy excluding death from intentional injuries inflicted by any 
person does not cover murder, 


Statement of facts by Hammonp, J. 

During the argument of the demurrer filed in the record the 
parties stipulated in writing that the case should be tried by the 
court without a jury, and thereupon filed an agreed statement of 
facts upon which the cause was heard. The stipulation to try without 
a jury and the agreed statement of facts are filed in the record. 
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Special Finding of Facts. 


The court therefore finds the following facts:— 

(1) The testator, H. B. Miller, was the holder of a policy in the 
United States Mutual Accident Association, of the city of New York, 
No. 671, which insured him “ against personal bodily injuries effected 
through external, violent, and accidental means.” It contains in 
none of its stipulations any expressed limitation or exception upon 
the liability declared by the above-quoted covenant of insurance, 
so far as applicable to the facts of this case. 

(2) The United States Mutual Accident Association becoming in- 
solvent, and being wound up as such, the defendant, the United 
States Casualty Company, issued its circular letter inviting the policy- 
holders of the defunct company to accept a policy in that company, 
free of cost, for the period for which the premiums had been paid 
in the defunct company; this being a business scheme to possess 
itself, as successor, of the business of the insolvent company. 

(3) This offer Miller accepted by returning to the defendant com- 
pany a postal card whereon was printed the form of acceptance 
which had been sent to him by the defendant company for that pur- 
pose. It reads as follows:— 

United States Casualty Company: I hereby reaffirm the statements and 
warranties contained in my application to the United States Mutual Accident 
Association for membership therein, and authorize the Unitd States Casualty 
Company to issue to me an accident policy based thereon, conditioned that 
my insurance shall be carried without further charge to the date to which it 
now stands paid on the books of the United States Mutual Accident Associa- 
tion; andI agree that upon the issue of such new policy my present policies 
in the United States Mutual Accident Association shall thereafter be void and 
of no effect, reserving my right to share in the distribution of any assets of the 
United States Mutual Accident Association after payment of all liabilities. 

H. P. MILLER, Milan, Tennessee. 

(4) Thereupon the defendant company issued to him the policy 
sued on in this case, insuring him “against bodily injuries sustained 
through external, violent and accidental means,” but also containing 
among its other stipulations the following condition :— 

First. The insurance under this contract shall not cover disappearances, or 
injuries, whether fatal or disabling, of which there is no visible mark on the 
body (the body in case of death not to be deemed such mark), nor cover in- 
juries, dismemberment, disability, or death sustained while the insured is 
bereft of reason, sight, or hearing, or while mining, blasting, wrecking, or 
employed in the manufacture, sale, transportation, or handling of any ex- 
plosive compound, or while, or in consequence of, violating the law, or while 
under the influence of intoxicating drinks or narcotics, or in consequence 
thereof, or while in any wild or uncivilized countries, or while riding or 
traveling in any vehicle or conveyance not provided for transportation of 
passengers, or resulting from or caused, directly or indirectly, wholly or in 
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part, or while so affected, by vertigo, somnambulism, bodily infirmities, de- 
formities, or disease of any kind, gas or poison in any form or manner, contact 
with poisonous substances, surgical or medical treatment, dueling, fighting, 
wrestling, war, riot, lifting, overexertion, suicide (sane or insane), sunstroke, 
freezing, riding or driving races, voluntary exposure to unnecessary danger, 
or intentional injuries inflicted by any person. 

(5) Subsequently, on the 3lst day of December, 1896, Miller was 
killed and murdered in his hotel by negroes striking him upon the 
head with a railway coupling pin, from which injuries he died almost 
immediately. He was killed while secluded in a water-closet, for 
the purpose of robbing his person of the money which he then 
carried, and which the murderers took from him. It is agreed, 
therefore, by the parties, that he was guilty of no negligence in be- 
ing at the place where he was murdered, and that he had no knowl- 
edge whatever of the intention on the part of the parties who 
murdered him. It is also agreed that the two murderers have been 
convicted of the crime. 

Conclusions of Law Found by the Court. 


First. The defendant company is bound only by the stipulations 
of its own substituted policy, and not at all by the broader stipula- 
tions of the original policy of its predecessor. 

Secondiy. The injuries through which the death was effected fall 
within the stipulated exceptions contained in the conditions of the 
policy. It was a death resulting from, and wholly caused directly 
by, intentional injuries inflicted by other persons, his murderers; 
wherefore the defendant company is not liable in this action, and the 
judgment should be for the defendant, which is ordered accordingly. 


S. P. L. Hitt, J. P. Ruopes, and J. J. Hays, for Plaintiffs. 
Warsins & Latimore, for Defendant. 


Hamwonp, J. (after stating the facts). 

The notion that Miller had contracted for an insurance as broad 
as the original policy, and was not, under the circumstances, bound 
by the more restricted limitations of the substituted policy, is wholly 
untenable. There is nothing whatever in the circular letter found in 
the evidence offering to bind the substituted company to the old 
policy of the defunct company. The first company was a mutual 
company, the second was a stock company; and this, of itself, would 
suggest the necessity of some change of the form of contract, and 
the necessity for a new policy. There was not a guaranty or an 
assumption of an old contract, nor any offer of such an arrange- 
ment, but only one to issue “ free insurance ” for the period for which 
the premium had been paid in the old company, with the evident 
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expectation of continuing the business upon the receipt of the 
newly-accrued premiums, and thereby taking the policyholder into 
the new company as one of its policyholders. This was the natural 
and orderly method growing out of the business scheme. But, no 
matter how that might be, Miller’s own acceptance on the postal 
card in its very words authorized the United States Casualty Com- 
pany to issue to him an accident insurance policy based upon his 
application to the old company, and not upon the terms and stipu- 
lations of the old policy; and then he says, “I agree that upon the 
issue of such new policy my present policies in the United States 
Accident Association shall thereafter be void and of no effect.” This 
shows conclusively that he contemplated the issuance of a new policy, 
and the well-known principle of law is that when he accepted the 
policy he accepted all its stipulations as they were contained therein, 
including the conditions which were made a part of it. 

Much stress has been laid upon what I will call the “ fine print ” 
argument, so often resorted to in cases like this. There are occa- 
sions, undoubtedly, when there is force in this argument, and the 
courts have sometimes sustained it when the circumstances were 
such that special notice of the particular condition would be re- 
quired to charge the policyholder with a knowledge of the fact of 
its existence. A pertinent illustration is found in the case cited by 
counsel of Bassell vs. Insurance Co., 2 Hughes, 531, Fed. Cas. No. 
1,094. There, in the negotiations with the agent of the insurance 
company, the policyholder had told him that he used kerosene oil 
for the lighting of his store, but did not keep it in stock. After- 
wards a policy was sent to him, in which there was a condition 
printed that kerosene oil should not be used for lighting the prem- 
ises, except by special permission; and it was held that under the 
circumstances the policyholder was not bound by the condition 
without having his attention specially called to it, for the obvious 
reason that he had negotiated for a contract which permitted him 
to use the kerosene oil, as he might reasonably suppose; and the 
appearance of the condition in fine print on the back of the policy with 
innumerable other conditions was held not to charge him with notice, 
or bind him to a change of the contract which he had made. Other 
cases might be cited to the same effect, but they do not all proceed 
upon the theory of eliminating the conditions that are printed in fine 
print, but depend upon the particular circumstances of the making 
of the contract which show that the policyholder had never agreed 
to it. It is unnecessary to consider these cases more particularly, for 
the reason that the present case is destitute of asingle circumstance 
to invoke that principle. It is well enough to remark, in the first 
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place, that there is no fine print on this policy. The condition in- 
volved is conspicuously printed in type as large as that on the face 
of the policy, and in such manner as to attract the attention of any 
one who should give the subject the least attention. The argument 
by the plaintiff assumes that Miller, being aware of the fact that he 
had a broad policy covering bis life if he should be murdered, 
naturally supposed that the new policy was as broad as the old, and 
that he was misled into accepting the limitations of the new policy 
for want of his attention being called to the distinctions between 
the two; but there is not the least circumstance in this case to justify 
the assumption that Miller ever knew or recognized any such differ- 
ence. Even now and here, on the authority of the cases cited pro 
and con, counsel differ as to whether or not the old policy, properly 
construed, would cover a life lost by murder. It may be conceded 
that the better opinion is that it does, yet it is not at all probable that 
Miller’s attention was called to the conflict about the construction 
of his original policy, and there is no proof that between him and 
any agent of the company there was ever any reference made to that 
subject. Doubtless he took the policy as it was given to him, without 
any consideration of that particular point. When the new policy 
came into existence, the circumstances were such that naturally he 
would be likely to accept anything that was offered to him. His old 
company had collapsed, and his old insurance was worthless. The 
new was offered to him gratuitously. He was paying nothing for 
it, and it is well denominated “ free insurance;” and it is altogether 
probable that he was following the homely adage not to look a gift 
horse in the mouth. So there is no circumstance proved here like 
that in the case just cited from the Federal Court of Virginia to in- 
voke on behalf of the policyholder the idea that he was misled, and 
not advised of the conditions of his policy; nothing whatever to 
overcome the firmly established doctrine that ordinarily and without 
special circumstance the policyholder, by accepting the policy, takes 
it as it is written or printed, with all its terms and conditions alike 
binding upon him; and this is particularly so when he agrees, as he 
did in this case, on the face of the policy itself, that the insurance 
should be “subject to all conditions indorsed hereon.” He must be 
conclusively presumed to have read his policy unless the circum- 
stances take the case out of that rule: Insurance Co. vs. Fletcher, 
117 U. S., 519, 529. 

The great and substantial struggle between the parties in this case 
depends upon the proper construction of the language of the condi- 
tion containing the exception relied upon to eliminate any liability 
in a case where the policyholder was murdered. Deeming it possible 
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that the rights of the parties might depend upon the construction 
of the phraseology of the old policy insuring in its broad terms 
against “ bodily injuries effected through external, violent, and acci- 
dental means,” without any limitation applicable to the case of one 
murdered, or that it was possible that the exception in the new 
policy might be disregarded upon the “fine print” theory, there 
was a very learned and able argument between counsel upon the 
authorities on the question whether or not the words of the old 
policy within themselves would cover a case of murder; whether 
death by murder, in the sense of the law, is a death by “ accidental 
means,” which are the words of both policies; but we are relieved 
from a consideration of this argument, or of the cases on either 
side, by the holding that the rights of the parties do not depend 
upon the old policy, and that the disputed condition of the new 
policy was accepted by Miller, and binding on him. It then becomes 
a question of the proper construction of the language of the given 
condition or exception, as quoted in the special finding of facts. 
Again, an ingenious argument has been made to the effect that, 
notwithstanding the condition, the case of murder is not taken from 
the broad language of the insurance clause of the policy, and, con- 
ceding that death by murder is an accidental means by which the 
life was destroyed, that there is then no exception to the condition 
against it. The argument for the plaintiff proceeds upon the theory 
that the disputed words, “or intentional injuries inflicted by any 
person,” can properly be held to apply only to “injuries that do not 
include death,” to use the language of learned counsel for the plain- 
tiff. Injury, commonly so called, counsel contends, includes any and 
all hurt and harm short of death, and this policy so confines the 
meaning of the word that only bodily injuries short of death, sus- 
tained through external, violent, or accidental means, are compre- 
hended within the disputed phrase above quoted. It divides, or 
rather subdivides, injuries short of death into three classes or 
divisions, for each of which different indemnities are to be paid: 
(a) Losses of time, not including loss of one or both hands, feet, or 
eyes, for each of which a different indemnity is paid; (b) severance 
or dismemberment,—the loss of one or both hands, feet, or eyes, for 
each of which a different indemnity is paid; this class of injuries 
being called “severance or dismemberment;” (c) total disability for 
two years arising from some injury other than the loss of one or both 
hands, feet, or eyes, for which a different indemnity is paid. This 
classification of the argumenf is taken from the terms of the policy, 
and is substantially correct; and now the argument proceeds to urge 
that the language or phraseology of the conditions containing the 
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exceptions must be construed in reference to that classification. 
Then we come to (d) death resulting from external, violent, and 
accidental means; this being an entirely independent class of 
“losses,” not at all related to the others, for which also a different 
indempityis paid, namely, a life insurance of $10,000,—the final con- 
tention of the argument being that this death loss is not included in 
the exception of “intentional injuries inflicted by any person,” the 
phrase used in the exception. In other words, the argument is that 
the exception of “intentional injuries inflicted by any person,” must 
be, by proper construction of the sentence, confined to those in- 
juries which would otherwise be covered by the policy falling short 
of death. 

The argument here is very ingenious and quite persuasive, but I 
think it is illusory and unsound, and is broken down by the plain, 
everyday, grammatical arrangement of the sentence. It does not 
depend upon adjudicated precedents, for no case has been cited on 
either side deciding the point. The full authority of the cases cited 
on either side may be conceded, and yet they do not throw even a 
useful sidelight upon this question, and I shall therefore confine 
consideration of the subject to the construction of the sentence it- 
self, conceding to the fullest extent the claim that all doubt must be 
resolved against the company. Undoubtedly, this question would 
never have been made if the architect of the sentence had antici- 
pated the point we have under consideration, and had proceeded to 
reconstruct the sentence to make its meaning more clear in respect 
of that point. Like most of the sentences in policies of insurance 
establishing the conditions and exceptions, this sentence is over- 
loaded with an immense cargo of details. With a commendable de- 
sire for condensation, the sentence is made to bear schedules of 
enumeration which very much obscure its meaning, undeniably, and 
which give occasion for the breeding of lawsuits by just such con- 
tentions as we have here. But a little close thought and careful 
analysis brings out the meaning with sufficient distinctness to satisfy 
the judicial judgment as tothe meaning of the parties in making the 
contract. It should not be overlooked in construing a contract like 
this, and a condition like this, and a sentence like this, that the ex- 
ception was adopted to provide against the very conflict of authority 
which has been developed by the investigations of counsel in this 
case. It being doubtful, under the authorities or adjudications of 
the courts, whether a death by murder was a death by accidental 
means, if the parties should set to work to agree upon the question 
whether it should be so considered, they might use much more 
specific language to express their intention than we find in this 
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policy, and, possibly, under such a writing of the policy, this ques- 
tion would not have arisen; but when the insurance company, being 


‘also aware of the wide scope of the question, were desirous of con- 


structing a policy which should provide against any liability for any 
injuries, whether resulting in death or not, that might come from 
the intentional assaults of third parties upon the person of the 
policyholder, they might reasonably be expected to construct a 
sentence very much like that we have here, although it might even 
then have been more clearly expressed than in the sentence we have 
under consideration, which unites with this subject, in the same 
complex sentence, many others rather widely separated in their 
analogies. The argument for the plaintiff uses in the simple process 
of grammatical analysis a very rigid and relentless sort of foot rule, 
or measuring tape; which has nothing on it except the classifications 
or subdivisions of injuries made for another purpose in the body of 
the policy, entirely ignoring the methodical classifications or subdi- 
visions of injuries and liabilities which are contained in the sentence 
itself, for the different purpose of enumerating exceptions. The 
body of the policy schedules or enumerates injuries for which the 
liability exists. Naturally these would be strictly specific in their 
description, and the word “injury ” might be confined as the plain- 
tiff suggests. The body of the condition or exception schedules or 
enumerates the injuries for which no liability is to exist, and, while 
the essential connection between the two cannot be denied, they are 
not essentially wholly interdependent upon each other in the manner 
insisted upon by plaintiff’s counsel. Naturally these schedules 
would be broadly generic in their description, and the word 
“injury ” might have an enlarged meaning in this place. 

Let us analyze the sentence in a simple way, as follows: (1) The 
insurance under this contract shall not cover (a) disappearances, or 
(b) injuries, whether fatal or disabling, of which there is no visible 
mark, etc. (2) Nor cover (a) injuries, (b) dismemberment, (c) dis- 
ability, or (d) death sustained (a) while the insured is bereft of 
reason, sight, etc., (b) or while mining, blasting, wrecking, (c) or 
employed in the manufacture, sale, transportation, or handling of 
any explosive compound, (d) or while, or in consequence of, violat- 
ing the law, (e) or while under the influence of intoxicating drinks 
or narcotics, or in consequence thereof, (f) or while in any wild or 
uncivilized countries, (g) or while riding or traveling in any vehicle 
or conveyance not provided for transportation of passengers; or re- 
sulting from or caused, directly or indirectly, wholly or in part, or 
while so affected, by (a) vertigo, (b) somnambulism, (c) bodily in- 
firmities, (d) deformities, or (e) disease of any kind, (f) gas or (g) 
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poison in any form or manner, (h) contact with poisonous sub- 
stances, (i) surgical or medical treatment, (j) dueling, (k) fighting, 
' (1) wrestling, (m) war, (n) riot, (0) lifting, (p) overexertion, (q) sui- 
cide (sane or insane), (r) sunstroke, (s) freezing, (t) riding or driving 
races, (u) voluntary exposure to unnecessary danger, or (v) inten- 
tional injuries inflicted by any person. Now, by the mere cancella- 
tion of the outlying terms of the sentence, we have the exception 
stated thus: “The insurance under this contract shall not cover 
* * * death * * * resultingfrom * * * intentional in- 
juries inflicted by any person.” And then we have almost precisely 
the case of Insurance Co. vs. McConkey (127 U. S., 661), where it 
was held that under such an exception the policy did not cover a 
case of murder. It is true that in that policy the exception in its 
application to a case of death was somewhat more clearly manifested 
by a structural plan of the sentence, bringing the word “death” 
more closely in association with the words “intentional injuries in- 
flicted by the insured or any other person.” But I think the inten- 
tion of the parties to exclude a case of death so inflicted is just as 
clear under this policy as it was under that. 
Judgment for the defendant. So ordered. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 





“INSURANCE CO. OF NORTH AMERICA 
v8. 


CANADA SUGAR-REFINING CO., LimirEep.* 


Under a contract of insurance of the profits on a cargo of sugar “against 
total loss — there is no actual total loss of profits where any part, 
however small, of the cargo, is saved, and reaches the owner in condition 
to earn a profit; and in such case no recovery can be had. 

In the United States the owner may abandon ship or cargo, and treat the loss 
as constructively total, when the damage exceeds 50 per cent of ‘the total 
value. 

In cases of constructive total loss, abandonment is indispensable to recovery 
of insurance, except when it could not possibly be of benefit to the insurer. 

Where insurance is upon the profits of a cargo, and not upon the cargo itself, 
a partial loss cannot be converted by abandonment into a constructive 
total loss. 


* Decision rendered, April 19, 1898. From Federal Reporter. 
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Currorp A. Hanp, for Appellant. 
Wituetmvus Mynpersz, for Appellee. 


Before Wallace, Lacombe, and Shipman, Circuit Judges. 


Wattace, C. J. 

The libel in this cause was filed to recover upon a contract of 
insurance with the libelant, evidenced by a certificate dated April 
29, 1893, delivered by the appellant at Philadelphia, whereby the 
latter caused to be insured under its open policy No. 117,407, 
against perils of the sea, “$15,000 on profits on cargo of sugar 
against total loss only, valued at sum insured, shipped on board the 
British ship John E. Sayre at and from Iloilo to Montreal.” The 
policy contains the usual clause making the insurer responsible 
only for so much as the amount of prior insurance may be deficient 
towards fully covering the property at risk. The sugar was owned 
by the libelant, consisted of about 2,460 tons, was of the value of 
about $181,000, and was insured for $166,145 by the Atlantic Mutual 
Ins. Co. The insurance of the Atlantic Mutual Ins. Co. covered the 
original cost price of the sugar to the libelant and an advance in 
market price since its purchase by the libelant; and when the insur- 
ance with the appellant was effected there had been a still further 
advance in market price, so that the insurance on profits really 
covered a profit which had accrued to the libelant when it was 
effected. The appellant had been informed by the libelant of the 
insurance upon the cargo. July 6th the ship stranded on the coast 
of Newfoundland, and ultimately became a total wreck. The master 
at once made arrangements with local salvors for saving and storing 
the cargo, agreeing to give them one-half saved. The salvors re- 
moved from the ship to their own vessels all the cargo capable of 
being saved. The master was about to arrange for the transpor- 
tation to Montreal of the part not going to the salvors, when the 
Atlantic Mutual Ins. Co., which had meantime been informed of 
the disaster, intervened, and took entire control. That company 
carried out the agreement made by the master with the salvors, 
paying them an equivalent in leu of one-half of the sugar saved, 
and caused the sugar saved to be reconditioned, and shipped to 
Montreal on the steamer Tiber, and delivered upon arrival there to 
the libelant. The expenses incurred by the Atlantic Mutual Ins, 
Co. for reconditioning and forwarding the cargo and adjusting the 
claims of the salvors amounted to $10,167. That company also paid 
the ocean freight upon the quantity of cargo saved. It adjusted the 
loss with the libelant by paying the equivalent of the whole amount 
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of its policy less the insured value of the sugar delivered to the 
libelant. The cargo delivered to the libelant consisted of 307 tons 
of dry sugar and about 26 tons of wet, and was of the value of 
about $20,000. There was no notice of abandonment given to the 
appellant. 

Upon these facts the court below was of the opinion that there 
had been a total loss of the profits insured within the meaning of 
the contract, and decreed accordingly for the full amount of the 
insurance. 

The subject of insurance was not the libelant’s cargo of sugar, 
but the profits, and the total loss to which the liability of the 
underwriter was restricted by the contract of the parties was a 
total loss of profits. That there was no actual total loss of profits 
is entirely clear. Insurance of profits of a cargo is an engagement 
by the underwriter that the goods shall not be prevented by the 
perils insured against from arriving at their destination in a con- 
dition for earning profits; and in a valued policy the parties fix for 
the purpose of adjusting a loss the sum which the cargo would earn 
upon safe arrival by way of profits. Under an insurance of profits, 
a loss of cargo carries with it, of course, the loss of the profits, at 
least is prima facie evidence of their loss; and under a valued policy 
the assured is entitled to recover the whole insurance upon proof 
of a total loss of the goods, without proof that any profits would 
have been made if the goods had arrived: Barclay vs. Cousins, 2 
East, 544; Insurance Co. vs. Coulter, 3 Pet., 222; Mumford vs. 
Hallett, 1 Jobns., 489; Fosdick vs. Insurance Co., 3 Day, 108; 
French vs. Insurance Co., 16 Pick., 397. “If a part of the goods 
only are prevented from arriving, it constitutes a partial loss of 
those interests, according to the construction put upon it in the 
United States:” 2 Phil., Ins ,§ 1503. In other words, there can be 
no actual total loss of profits when part of the goods arrive in con- 
dition to earn a profit (Loomis vs. Shaw, 2 Johns. Cas., 36), notwith- 
standing a greater part have been destroyed by the perils insured 
against (Waln vs. Thompson, 9 Serg. & R., 115). In such a case, 
under a valued policy, the insured can only recover of the under- 
writer the valuation less the profits to be accounted for: French 
vs. Insurance Co., supra. It is only in a case of total loss that 
there is any difference between an open and valued policy: Marsh.; 
Ins., 268, 618; Batem. Com. Law, § 1129. In the present case the 
value of the cargo saved was comparatively insignificant, being only 
about $10,000, after deducting salvage and expenses, or alternatively 
something over 150 tons of dry sugar out of 2,460 tons; but, part 
having been saved, and actually received by the libelant, there was 
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not an actual] total loss. A loss of part of the cargo is a pro- 
portional loss on profits. 

The question then arises whether the libelant was entitled to re- 
cover upon the theory of a constructive total loss. A constructive 
total loss is one where the loss, though not actually total, is of such 
a character that the assured is entitled, if he thinks fit, to treat it as 
total by an abandonment. A constructive total loss of cargo may 
arise by the loss of the ship under circumstances amounting to the 
destruction of the contemplated adventure, when no part of the 
cargo can be forwarded by a substituted ship except at a cost 
beyond the value of the goods. So, also, it may arise if the damage 
to the goods, though repairable, cannot be repaired except at an 
expense greater than their value when repaired, and is thus im- 
practicable from a business point of view. There is also in the 
United States a conventional rule, originally adopted because of its 
convenience and certainty, which authorizes an abandonment of 
ship or cargo when the damage exceeds a moiety of the value, and 
a recovery as for a total loss. An abandonment is indispensable in 
all cases of constructive total loss, except in those where it could 
not possibly be of any benefit to the insurer. 

By the later authorities it is settled that under a policy insuring 
a ship or cargo against “total loss only” the assured is entitled to 
recover upon proof of a constructive total loss: Adams vs. Macken- 
zie, 13 C. B. (N. S.), 422; Heebner vs. Insurance Co., 10 Gray, 131; 
Greene vs. Insurance Co., 9 Allen, 217; Burt vs. Insurance Co., 78 
N. Y., 400; Carr vs. Insurance Co., 109 N. Y., 504, 17 N. E., 369; 
Snow vs. Insurance Co., 119 Mass., 592. It is a reasonable jntend- 
ment that when an underwriter offers to indemnify the insured 
against a “total loss” he means to be understood to include any 
loss which the latter may justifiably treat as total. If he contem- 
plates a more limited liability, he can protect himself by insuring 
against actual or absolute total loss. It does not necessarily follow 
that these words are to be given the same meaning in a policy 
upon profits as in a policy upon cargo; and our opinion is that they 
cannot have the same meaning. How can there be a constructive 
total loss of profits? In all cases where the destruction of the 
voyage or the damage to the cargo renders it impracticable, because 
the outlay will exceed the returns, to go on with the adventure 
there is an actual total loss of profits, though it may be there is 
only a constructive total loss of the cargo. The moiety rule can- 
not apply, because the profits cannot be separated from the goods 
themselves, and an abandonment is ordinarily so impracticable that 
the rule cannot be supposed to have entered into the contemplation 
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of the parties when making their contract. It has never been de- 
cided that in case of an insurance of profits an actual partial loss 
of the profits can be made total by abandonment, and the com- 
mentators incline to the contrary view. Mr. Phillipssays: “On the 
whole, it does not seem that the rule of constructive loss of over 
50 per cent of the value is applicable toa policy on profits in favor 
of the owner of the goods under any circumstances:” Phil., Ins., 1656. 

Prof. Parsons, after intimating that an actual partial loss of 
profits cannot be made constructively total by abandonment, uses 
this language: “It would seem, therefore, that the 50 per cent 
rule would not apply to an insurance on profits unless the insurer 
(the assured) should waive his right to abandon the goods, and, 
treating the loss of them as partial, abandon the profits separately. 
In theory this might be possible, but it would be attended with 
some difficulties, and can hardly be considered as in fact practicable:” 
2 Pars., Mar., Ins., 170, 171. 

If there can be no constructive loss of profits the words “against 
total loss only” in an insurance upon profits can only refer to an 
actual total loss. They certainly cannot refer to a partial loss. 
They can have no effect whatever, if, as has happened here, the 
assured can retain part of the profits, and yet recover as though 
all have been lost. 

The present contract, in view of the extrinsic facts, was intended 
to be, in substance, a second insurance on the goods themselves, 
“another way of valuing the goods” (Tom vs. Smith, 3 Caines, 247), 
to cover the value represented by the advance in market price, 
and not adequately protected by prior insurance. See Ionides vs: 
Pender, L. R., 9 Q. B., 531-536. Indeed, it is customary at the 
place where this contract was made to insure profits under the general 
denomination of “goods:” Pritchet vs. Insurance Co., 3 Yeates: 
461. If the cargo itself, instead of the profits, had been the in- 
terest insured, the libelant would have been indemnified only to 
the extent that the prior insurance might prove insufficient. In- 
surance is a contract of indemnity, and cannot extend to cover the 
loss in excess of the real loss; and, even under a valued policy, 
where there is a prior insurance, the assured cannot recover upon 
it more than will, with what has been received from the prior insur- 
ance, make up his whole loss: Craig vs. Murgatroyd, 4 Yeates, 161; 
Watson vs. Insurance Co., 3 Wash. C. C. 1, Fed Cas., No. 17,286; 
Stevenson vs. Insurance Co., 54 Me., 71; Pleasants vs. Insurance Co., 
8Cranch,55. The property at risk was really the cargo, because the 
profits were merely an excrescence of the goods; and, if the con- 
tract had not been “against total loss only,” the appellant would 
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have been liable only for the deficiency. It cannot be that the in- 
sertion of these words were intended to enlarge the extent of the 
appellant’s liability. They were meant to restrict it. They were 
used in view of the doctrine, expressed by the commentators upon 
insurance, that there cannot be a constructive total loss of profits. 
We think the insurance was placed upon the profits instead of upon 
the cargo directly, and restricted to a total loss only, to save any 
question as to the liabilitv of the appellant for a partial or con- 
structive total loss; otherwise there would have been no oceasion 
for naming that interest, and the insurance would have been upon 
the cargo itself. 

By the decree of the court below the libelant has been awarded 
a recovery, which, if collected, would put into its pocket the profits 
realized on the cargo saved, in addition to the amount of the re- 
spondent’s policy. Irrespective of this consideration, ard because 
it has received the profits on a part of the cargo, we are of the 
opinion that there has not been a total loss of profits within the 
meaning of the contract. 

The decree is reversed, with costs, and with direction to dismiss 
the libel. 


SUPREME COURT OF MINNESOTA. 


SMITH, INSURANCE COMMISSIONER, ET AL. 
v8. 
NATIONAL CREDIT INS. CO. ET Ax.* 


In an action instituted by the insurance commissioner to administer and dis- 
tribute a fund deposited with him in trust for the policyholders of the 
insurance company, held, that, upon the facts, the court did not abuse its 
discretion in denying the application of the stockholders to intervene and 
become parties to the action. 


Arruur M. Wickwire, for Apypeilanis. 

CuetsEA J. Rockwoop, Victor J. Wetcu, Lewis ScuwaGer, Firievp, 
Fiercuer & Firtexp, Joun F. Beyers, Kerry, Evans, Toompson & Farr- 
cHILp, and Youne & Licutner, fur Respondents. 

Mrrcuet., J. 

In September, 1895, the defendant the National Credit Insurance 
Company made an assignment for the benefit of creditors. It had 
practically no assets except securities of the face value of $100,000 
“* Decision rendered, May 26,1898. SyllabusbytheQourt. #3 
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on deposit with the insurance commissioner, and which were the 
subject of the litigation in Smith vs. Insurance Co., 65 Minn., 283, 
and Hayne vs. Trust Co., 67 Minn., 245. Within a few days after 
the execution of this assignment, the insurance commissioner and 
one of the policyholders of the insurance company commenced this 
action to have a receiver appointed to administer this trust fund for 
the benefit of all the policyholders. The insurance company, its 
assignees under the assignment for the benefit of creditors, and all 
the policyholders, are made defendants. Very soon after the com- 
mencement of this action, another action was brought by and on 
behalf of all creditors against the stockholders of the insurance com- 
pany, to enforce their personal liability for corporate debts. That 
action is still pending. Neither the insurance company nor the 
assignees have ever appeared or answered in the present action; 
and the court, on August, 1896, appointed a receiver to take posses- 
sion of and administer the trust fund in the hands of the insurance 
commissioner, and also appointed a referee to take and report tu 
the court the evidence as to the claims of the various policyholders. 
Soon afterwards the various policyholders entered into stipulations 
evidently designed to supersede in part or modify the court’s order 
of reference. By the terms of these stipulations, it was provided 
that the referee might, without further proof, accept as proven the 
claims which had been adjusted and allowed by the insurance com- 
pany before it made an assignment; that unearned paid premiums 
should be ascertained upon the basis of the original bonds and 
date of assignment without further proof; that, as proof of other 
claims, the referee might accept the ex parte affidavit of the claim- 
ants in a form prescribed in the stipulations, and that, as to such 
claims whose amounts are found correct, no testimony should be 
required to prove the other allegations of the answers of the policy- 
holders except as to date of notice of claim or loss in case of dispute 
on that point; that the referee should examine the books and 
records and files of the insurance company with reference to each 
loss claimed, and make a summary statement of the facts as shown 
by such records and files, and that the amount of claims, as shown 
by such affidavits and statement made by the referee, should by 
him be returned to James I. Best, and will be accepted as sufficient 
proof of the amount of loss if satisfactory to said Best, who was 
agreed upon as commissioner to examine and pass upon verified 
claims; that, if the proof was not satisfactory to such commissioner, 
the claimant was put to the legal proof of the claim. These stipu- 
lations have never been approved by the court, and were never filed 
in court until September 9, 1897. After the proofs of loss and the 
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statement of the referee had been placed in the hands of Best, 
pursuant to the stipulations, and on August 30, 1897, the receiver 
sent notice to the attorneys of the policyholders calling their at- 
tention to their stipulations and what had been done under them, 
and notifying them that the report and statement of the referee 
had been filed with Best, and that objections to the allowance or 
disallowance of any claim should be made before the commissioner 
as early as October 1st next. On the 28th of September, 1897, the 
appellants, who are stockholders of the insurance company, applied 
to the court for leave to come into this action, and file their com- 
plaint in intervention. The court denied their application, and 
from that order they appealed. In the affidavits in support of their 
application they do not deny that they knew of the pendency of 
this action ever since its commencement, some two years previously, 
and that the insurance company and its assignees had failed to ap- 
pear and answer. Neither do they allege that they had ever re- 
quested the company or its assignees to appear in the action; but, 
on the contrary, it fairly appears by inference that they themselves 
control the corporate organization. They allege, however, that 
neither the corporation nor its assignees have any assets with which 
to defray the expense of defending the action; nor do they allege 
that they ever kept any watch over what was being done in the ac- 
tion. Their only claim is that they had a right to assume that 
claims of policyholders would be investigated, and allowed or dis- 
allowed, in a judicial manner, upon legal evidence, and that they 
had no knowledge or notice of the irregular and “ nonjudicial” pro- 
cedure agreed upon by the attorneys for the policyholders until 
the attention of some of them was called to it by the notice to 
the policyholders issued by the receiver. It is very difficult to 
ascertain from their proposed complaint in intervention what de- 
fense, if any, they intend to interpose, or what relief they desire. 
It gives a full history of the assignment proceedings, the pending 
action against them as stockholders, and of the present action, in- 
cluding the decision of this court on the former appeal (65 Minn., 
283), which, it suggests, adopted an incorrect method of computing 
the amount due a certain class of policyholders. It alsostates that, 
while the company was in business, a large number of invalid 
claims were presented by policyholders under a misapprehension of 
their legal rights; that the method of ascertaining the validity of 
claims adopted by the referee under the stipulation is imperfect 
and inadequate to ascertain the truth in a great many cases; that 
they are informed and believe that, by the report of the referee, a 
large number of invalid claims have been allowed but they do not 
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specify a single one of them; that, by reason of the premises, it is 
of vital importance to them, as stockholders, that they be allowed 
to become parties to the action, in order that the liability of the in- 
surance company be ascertained in a proper and legal manner, and 
according to due process of law. The fair inference to be drawn 
from this is that they propose to contest and overturn all that has 
been done in this action, including the decision of this court. 

In our opinion, their laches has been such as to justify, if not re- 
quire, the court in refusing them the right to intervene for any 
such purpose. Knowing, as they did, of the pendency and purpose 
of this action, and knowing, as they presumably did, that the cor- 
poration had not appeared, they ought to have kept some watch 
over what was being done, and not rested supinely upon the as- 
sumption that everything was being done rightly. If the allowance 
of claims in this action as valid debts of the corporation would be 
binding and conclusive against them as stockholders in the other 
suit, a court would be inclined to be liberal in excusing their 
laches. But this suit is brought merely to administer the fund 
held by the insurance commissioner in trust for policyholders, and 
the allowance of a claim is only operative for that purpose, and in 
no way concludes the stockholders in the suit against them, at 
least if they do not appear and litigate the validity of the claims in 
this action. The only interest which they have in having no invalid 
claims allowed in this case is that, the further the trust fund goes 
in paying claims, the less will be the balance of the debts for which 
they will be liable in the stockholders’ suit. Ifthe appellants had 
applied merely for leave to appear in the action, and take the pro- 
ceedings as they then stood, and interpose such objections as they 
desired to the allowance of any of the claims filed, probably the 
court ought to have permitted them to do so, as this would not 
have delayed the administration of the fund. The court has never 
authorized or approved the mode of procedure stipulated by the 
policyholders, and might, in its discretion, refuse to approve of it 
if it thought that it had resulted in injustice; and probably the ap- 
pellants ought, on a proper showing, to be allowed to appear and 
ask the court, not as a matter of right, but of grace and discretion, 
to refuse to confirm or approve what had been done under the 
stipulation. But this was not the scope or extent of what they 
asked. The order appealed from should be affirmed, but without 
prejudice to appellants’ right to apply hereafter for leave to inter- 
vene merely for the purposes just suggested. So ordered. 
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Supreme Court of Missouri. 


SUPREME COURT OF MISSOURI. 


Division No. 2. 


CHRISTIAN Et AL. 
v8. 


CONNECTICUT MUT. LIFE INS. CO.* 


It was alleged in the answer that insured intended to commit suicide at the 
time of insuring, and had made false representations as to other insurance, 
but did not allege that insurance would have been refused if true repre- 
sentations had been made. The statute of Missouri that false representa- 
tions to be available must contribute to the loss. 


Held, That the question of the effect of such misrepresentations must be for 
the jury, and must be pleaded as a defense. 


In the absence of any request, an instruction at instance of the plaintiff cannot 
be complained of as not properly stating the issues, nor where the in- 
struction asked by defendant shared the same fault. 


An instruction that the jury must disregard all evidence of frauds, unless 
they find that the insured intended when insuring to perpetrate the 
frauds complained of, was proper and clear. 


The issues raised in the pleadings cannot be enlarged by evidence or 
instructions. 


Lee & McKereuan and Rost. A. Hottann, Jr., for Appellant. 
Joun R. Curistian, for Respondents. 
SHERWOOD, J. 

Action on a life insurance policy for the sum of $10,000, which 
insurance was effected by A. K. Florida on his own life on the 11th 
day of July, 1892. On the 20th day of January, 1893, Florida as- 
signed this policy to plaintiffs. On the 27th day of April next fol- 
lowing he committed suicide. The answer of defendant is based on 
two defenses: The first, that at the time Florida made the appli- 
cation for insurance he intended to commit suicide, and that after- 
wards he carried out that intention; the second, that it was agreed 
between the parties that if there were in any of the answers con- 
tained in said application any fraud, untruth, evasion, or conceal- 
ment of facts, then any policy granted upon said applicatien should 
be null and void, etc.; that certain of said answers were not true, in 
that they were false, fraudulent, and evasive, and a concealment of 
facts to which said answers related; that the answers did not truth- 
fully answer questions as to the names of the companies and the 
amount of the insurance he had in each; that there were other in- 
surance companies at that time in which Florida had insurance, 
giving names and amounts, which he failed to disclose. The answer 
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contains no allegation that defendant would not have issued the 
policy had it known the real state of the facts respecting which the 
answers were made. Nor does the auswer contain, nor the evidence 
disclose, that any such misstatements in any way contributed to 
the issuance of the policy. The reply of plaintiffs was a general 
denial. Section 5849, Rev. St., 1889, provides that: ‘ No misrepre- 
sentations made in obtaining or securing a policy of insurance on 
the life or lives of any person or persons shall be deemed material 
or render the policy void, unless the matter misrepresented shall 
have actually contributed to the contingency or event on which the 
policy is to become due and payable, and whether it is so contrib- 
uted in any case shall be a question for the jury.” 

1. This section, being in force when the policy in question was 
issued, became part and parcel thereof; for whatsoever the law will 
imply as a part of a contract becomes such part by implication, and 
as effectually as if incorporated therein: Havens vs. Insurance Co., 
123 Mo., 403; Daggs vs. Insurance Co., (Mo. Sup.); State vs. Lac- 
lede Gaslight Co., 102 Mo., loc. cit., 485; State vs. Grant, 79 Mo., 
loc. cit., 122. Under the provisions of the quoted section it was a 
matter to be left to the jury whether the misrepresentation contrib- 
uted to the event or contingency upon which the policy was to be- 
come due and payable. It therefore was one of the defenses open 
to defendant in a suit on the policy, but the answer raises no such 
issue and pleads no such defense. It is quite obvious that mis- 
representations, however numerous, cut no figure unless they pro- 
duce the result pointed outin the section under comment; but no 
such issue was raised as aforesaid, and consequently it is not now 
open for consideration. This view renders unnecessary the review 
of any instructions based on the point of misrepresentations. 

2. Section 5855, Rev. St., 1889, contains this provision: “In all 
suits upon policies of insurance on life hereafter issued by any 
company doing business in this State, it shall be no defense that 
the insured committed suicide, unless it shall be shown to the gatis- 
faction of the court or jury trying the cause, that the insured con- 
templated suicide at the time he made his application for the policy, 
and any stipulation in the policy to the contrary shall be void.” 
Upon this section the first count in defendant’s answer is based. 
For reasons already given, this section also becomes part and parcel 
of the policy of insurance, and that policy is consequently to be 
read as if that section had been therein inserted. The main point 
of contention in this case was instruction 7 given at instance of 
plaintiffs, coupled with the proper construction to be given to sec- 
tion 5855. The instructions, given as well as refused, will accom- 

Vou. XXVII.—62. 
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pany this opinion. Instruction 7 is as follows: ‘The court in- 
structs the jury that, unless they find from the evidence that, at the 
time Florida applied for the policy of insurance sued on, to wit, 
July 11, 1892, he intended to perpetrate frauds of the character 
which the defendant claims he did thereafter perpetrate, the jury 
must disregard all the testimony concerning said alleged frauds.” 
This instruction, as is proper, follows the language of the section on 
which it is bottomed. That section is very plain, clear, and unam- 
biguous. We have a statutory provision that in construing statutes 
“words and phrases are to be taken in their plain or ordinary and 
usual sense:” Rev. St., 1889, § 6570. In a case of this sort the 
statute is its own expositor, the legislature must be presumed to 
have intended what it has so clearly expressed, and this cuts off all 
resort to construction: Suth. St. Const., §§ 237, 238. The United 
States Court of Appeals, in the recent case of Insurance Co. vs. 
Florida (32 U. 8S. App., 753, 16 C. C. A., 618, and 69 Fed., 932), has 
ruled that a similar instruction to No. 7 was correct, and that the 
word “contemplated” in section 5855 meant “intended,” as “ in- 
tend” is a synonym of “contemplate.” This view evidently accords 
with that of the trial court in giving instruction 7, and we discover 
no objection to this instruction. 

It is objected that in this instruction the court did not “state the 
issues to the jury,” and that it is “unintelligible and ambiguous.” 
As to the first objection, this being a civil cause, even if the instruc- 
tion was defective in not stating the issues to the jury, the instruc- 
tion being otherwise correct, such defect should have been supplied 
by an appropriate instruction asked by defendant. Besides, though 
the issues were not defined in instruction 7, it is proper to say that 
such fault, if it be one, runs through all of the instructions given at 
request of defendant. A party is not at liberty to complain of an 
instruction on the part of his adversary where his own exhibits the 
same fault: Reilly vs. Railroad Co., 94 Mo., loc. cit., 611, and cases 
cited. 

As to the second objection, we do not regard the instruction as 
being either “unintelligible or ambiguous.” It is couched in very 
plain terms, and it was unnecessary to define the term “ frauds:” 
Muehlhausen vs. Railroad Co., 91 Mo., 332; Masterson vs. Railroad 
Co., 5 Mo. App., 575. Jurors of ordinary intelligence would find 
no difficulty in understanding the meaning of words in daily use. 

3. But it is urged that instruction 7 is in conflict with instruction 
2 given at defendant’s request, which instruction is as follows: 
“The court instructs the jury that, if they believe from the evidence 
that the said Florida, before the date of his application for the 
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policy of insurance sued on herein, had been the owner of certain 
notes secured by deeds of trust or mortgages on real estate, either 
in the State of Missouri or the State of Illinois; that he had sold or 
transferred said notes to third parties; that, without having paid 
said notes, he had fraudulently executed deeds of release and satis- 
faction of said deeds of trust on said property; that the said Florida, 
at the time of the making of the application for the policy sued on 
herein, believed that he bad by said acts subjected himself to crim- 
inal prosecution, and that in consequence thereof he contemplated 
committing suicide, rather than be exposed to the publicity and 
disgrace of said prosecution in the event that. the same should be 
attempted; and that, in consequence of such belief and contempla- 
tion, he had conceived the idea of taking out, among others, the 
policy of insurance sued on herein, as provision for his family and 
his creditors in ease he should so, as aforesaid, commit suicide,— 
then, and in that case, the jury should find a verdict for the defend- 
ant.” A long while ago it was decided in this State that a party 
cannot complain of errors in an instruction given at his own in- 
stance: Flowers vs. Helm, 29 Mo., 324. This ruling was thought 
indisputably good law for many years. Later on, however, in Blue- 
dorn vs. Railway Co. (108 Mo., 439), a brand new doctrine was pro- 
claimed, to wit: That if the instructions of a plaintiff in a damage 
suit were all right and regular, but one asked by and given to de- 
fendant was erroneous, and in conflict with the correct instructions 
of plaintiff, and the latter recovered, this conflict, on the appeal of 
defendant, would necessitate the reversal of the judgment! In 
other words, that self-invited error was ground for reversal. But 
this heresy was not long lived. It received its coup de grace in 
Baker vs. Railroad Co., 122 Mo., 533. So that, having held plain- 
tiffs’ instruction 7 is free from error, it must needs follow that if 
defendant’s instruction 2 is in conflict therewith, it must be errone- 
ous, and, if so, defendant takes nothing by reason of such conflict. 

4. Finally, it is asserted “that the court erred in restricting the 
evidence introduced by defendant to the defense set up in the an- 
swer that Florida contemplated suicide at and prior to the time 
when he made his application for the policy sued on herein.” 
Hitherto it has been supposed that the issues to be raised in a 
cause had to be raised alone by the pleadings, and could not be 
enlarged either by the evidence or the instructions, nor, indeed, by 
both combined: Bank vs. Armstrong, 62 Mo., 59. 

Finding no error in the record, judgment affirmed. All concur. 
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Under the statute of Oregon providing that in case of partial loss no greater 
amount shall be collected than the damage sustained, the amount of loss 
may be determined by arbitrators, as provided in the policy. 


Knowledge that an arbitrator is a nonresident when selected is a waiver of 
subsequent objection. 


The fact that an arbitrator had before been employed as such by the company 
does not necessarily render him incompetent. 


An objection by arbitrators to competent testimony will not defeat an 
award where the party only announced his willingness to offer it, but did 
not actually do so. 


An award on various items need not be announced in detail when agreed on. 
It is enough if so announced when the award is completed. 


An honest error in applying rules of evidence is not alone sufficient to nullify 
an award. 


The stationery and boxes of a glovemaker are not ‘implements of trade.” ' 


When an award is held binding as a matter of law, equity will not decree a 
recovery for property omitted in the submission to arbitration. 


In case of suit to set aside an award by the insured, interest begins to run 
from the time the decree was rendered. 


Statement of facts by Moors, C. J. 

This a suit by Solomon Stemmer against the Scottish Union & 
National Insurance Company and others, to set aside the awards of 
arbitrators, and to recover upon certain policies of insurance the 
amount of loss claimed to have been sustained by fire. The facts 
are: That plaintiff was the owner of and operated a glove factory 
at Portland, Ore., and kept therein a stock of gloves, skins, leather, 
and other material and goods, besides tools and machinery used in 
manufacturing gloves. That on October 14, 1895, a fire occurred in 
said factory, resulting in damage to the goods, machinery, etc., at 
which time insurance policies, issued by the following companies to 
plaintiff, were in force thereon, viz.: The Prussian National Insur- 
ance Company for $4,250, covering the following property: $525 on 
fifteen assorted machines; $100 on empty boxes; and $3,625 on a 
stock of gloves, finished and unfinished, and on material for finishing 
the same, including a stock of skins, whips, and lashes and other 
material used in a glove factory. The Scottish Union & National 
Insurance Company for $3,300, as follows: $2,000 on a stock of skins, 
gloves, and materials for manufacturing the same; $50 on station- 


* Decision rendered, June 23, 1898. 
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ery; $50 on scales, laying-off tools, button machines, and eyelet 
machines; $200 on press and tools belonging thereto; $1,000 on 
cutting dies, blocks, and other implements of trade. The Magde- 
burg Fire Insurance Company for $2,000 on stock of skins and 
gloves, and on material for manufacturing the same. And the 
Western Fire Insurance Company for $2,200, as follows: $2,100 on 
the stock of skins.and gloves and materials for manufacturing same, 
and $100 on fixtures. Each policy permitted concurrent insurance, 
and also contained a provision to the effect that, in the event of 
disagreement as tothe amount of loss in case of fire, the same should 
be ascertained by two competent and disinterested appraisers, plain- 
tiff and the insurance company each to appoint one, and the persons 
so chosen to select a competent and disinterested umpire, after 
which the appraisers were required to estimate and appraise the 
loss, stating separately sound value and damage, and, failing to 
agree, they were to submit their differences to the umpire, and the 
award in writing of any two was to determine the amount of such 
loss. That the insurance adjusters, representing the several com- 
panies, being unable to agree with plaintiff as to the amount of his 
loss, entered into an agreement with him by which they selected one 
Godfrey Fisher, of San Francisco, and plaintiff chose Isaac L. White, 
of Portland, to appraise the damage on the stock of skins and 
gloves, and the material for manufacturing the same, and also the 
stock of whips and lashes, and the persons so selected appointed 
one W. P. Olds umpire; and, in like manner, W. B. Honeyman and 
A. Gaudron were appointed to appraise the damage to the tools and 
machinery, and the latter selected one Bert Hicks as umpire. That, 
in pursuance of their appointment, Fisher and White appraised the 
damage to the stock of skins, gloves, etc., at $3,213, and Horeyman 
and Gaudron estimated the damage to the tools, machinery, etc., at 
$528, and, the awards having been made in writing, plaintiff brings 
this suit to set them aside, alleging that Fisher was not an impartial 
or disinterested appraiser, but was, at the time of bis appointment, 
in the employ of the defendant companies, and was so employed 
with the understanding that he would appraise and make the losses 
as light as possible, which fact was at that time unknown to plain- 
tiff. That plaintiff, desiring to procure as an appraiser some person 
who had experience in the glove business and was acquainted with 
the value of gloves and of the stock from which they are manufac- 
tured, attempted to select either Abraham Dryer, T. Dittenhoefer, 
Julius R. Haas, or Frank Deitch, but defendants refused to permit 
him to appoint either of them, and urged him to appoint White, 
stating that, if he did not do so, they would deny all liability, but 
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if White was appointed they would consent to the arbitration, and 
would pay the amount awarded. That neither Fisher nor White 
was familiar with or knew the value of the goods or materials in- 
sured under said policies; and plaintiff having discovered, after their 
appointment, that they were not experts in this line, appeared be- 
fore them, and offered proof of the true value of such goods and 
materials, and also tendered the evidence of competent witnesses as 
to such value and damages, but the appraisers refused to hear said 
testimony, or permit plaintiff to show the extent of his loss or dam- 
age, which is alleged to be $11,741.67, on the following goods: 
$5,794.17 on manufactured gloves; $1,050.59 on gloves in process of 
manufacture; $290.88 on materials used in manufacturing gloves; 
$72 on whips and lashes; $3,376.28 on stock of skins; $1,085.25 on 
machines, tools, etc.; $395 on sewing machines; and $272 on station- 
ery, empty boxes, etc.,—which sums were included in plaintiff's 
proof of loss, and are sought to be recovered in this suit. 

The cause being at issue, a trial was had, and the court found, 
from the evidence taken before it, the facts, in substance, as here- 
inbefore stated; and also “ that said appraisement so demanded and 
entered into by plaintiff and defendants was honestly, fairly, and 
deliberately entered into by plaintiff, and, in the selection of Isaac 
L. White as appraiser, said plaintiff was in no way overreached, de- 
ceived, or in any manner imposed upon, but that said Isaac L. 
White was the voluntary choice of plaintiff as an appraiser, and said 
Isaac L. White acted in said appraisement, and the award made, 
fairly, honestly, and according to his best judgment; that there was 
no fraud, bad faith, or deception in the appraisement made by the 
said appraisers, or in the award by them, and said appraisement and 
award was regularly, fairly, and honestly conducted and made, and 
is binding upon the parties thereto.” Similar findings having been 
made as to the award of Gaudron and Honeyman, the court appor- 
tioned the award against the insurance companies as follows: To 
the Scottish Union & National Insurance Company, $723.50; the 
Prussian National Insurance Company, $1,564.95; the Magdeburg 
Fire Insurance Company, $659.35; and the Weschester Fire Insur- 
ance Company, $792.20; and ordered that neither party recover 
costs,—from which decree plaintiff appeals. Affirmed. 


J. W. Wuattey and Tos. O’Day, for Appellant. 
JosePpH Simon, for Respondents. 


Moore, C. J. (after stating the facts as above.) 
It is contended by plaintiff's counsel that their client, having 
agreed upon a submission of differences to arbitration, sought to 
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select some reputable and competent person to estimate the amount 
of his loss, and to that end proposed the names of several individuals 
possessing these qualifications; but that E. P. Farnsworth and A. J, 
Wetzler, insurance adjusters, representing the defendant companies, 
after objecting to each name so proposed, suggested the name of 
Isaac L. White, claiming that he was well qualified for the position, 
and stating that, if plaintiff did not accept White as his appraiser, 
they would deny all liability; and that, in view of this threat, their 
client, against his wish, was compelled to accept White, and that 
such conduct on the part of defendants’ agents rendered the award 
void. 

It is impossible to reconcile the testimony on this branch of the 
case. Plaintiff and one of his employes, named J. B. McC'osky, tes- 
tified that Farnsworth and Wetzler made these statements, and that 
the threat was uttered in a “stage whisper.” But Farnsworth and 
Wetzler each deny the statements entirely, except that the former 
admits that they objected to the name of one person proposed by 
plaintiff, because the person so suggested was doing business with, 
and furnishing material to, plaintiff, for which reason they con- 
sidered him not impartial. Farnsworth says that plaintiff, after 
finding that he could not obtain other persons whom he desired, on 
account of business engagements, voluntarily suggested the name 
of Isaac L. White, with whom, at that time, they were unacquainted, 
but, having heard that he possessed an excellent reputation as an 
upright citizen, no objection was made to him. The testimony of 
this witness is corroborated by that of William Church, Jr., who was 
present when the appraisers were appointed, and says that White’s 
name was proposed byStemmer. The trial court had the advantage 
of seeing the witnesses, hearing them testify, and noting their man- 
ner and bearing on the stand, for which reason it was in a better 
position to judge of their credibility than it is possible for this court 
to do from an inspection of the record; and, having found against 
plaintiff on this issue, we are impelled to adopt its conclusions in 
this respect. 

It is maintained that the agreement entered into by the parties 
for the submission to appraisers, and the method adopted by the 
persons so selected in appraising and determining the amount of 
plaintiff's loss by the fire, were in contravention of the public policy 
adopted by the State, and hence the awards should be set aside. In 
thus contending, counsel proceeds upon the theory that the act of 
the legislative assembly of February 21, 1893 (Laws 1893, p. 133), 
operated to take insurance on buildings out of the provisions of sec- 
tion 3577, Hill’s Ann. Laws Ore., and to render insurance on personal 
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property a valued policy. Assuming, without deciding, that an in- 
surance company and the insured could not enter into a contract 
inhibited by the alleged public policy, and that the act of 1893 so 
amended section 3577, supra, as to bring about the result insisted 
upon, do the agreements to submit the question of the amount of loss 
to appraisers violate any public policy? The agreement for submis- 
sion required the appraisers to estimate, at the true cash value, the 
loss or damage by fire, and, in doing so, 

To take into consideration the age, condition, and location of said property 
previous to the fire, and also the value of the material, or any portion of said 
property, saved; and, after making an estimate of the cost of repairing or 
replacing said property, a proper deduction shall be made by them for the 
difference between the value of new or replaced property and the property in- 
sured and destroyed or damaged. Said appraisers are hereby directed to ex- 
clude from the amount of damage any sum for previous depreciation from 
age, location, ordinary use, or any cause whatever, and simply to arrive at 
the damage actually caused by said fire. 

The appraisers, in pursuance of their appointment, reported as 
follows:— 

Having carefully and accurately estimated and appraised the loss and dam- 
age by fire of October 14, 1895, to the property of S. Stemmer, agreeably to 
the foregoing appointment, we hereby report that, after having taken into 
consideration the age, condition and location of the property previous to the 
fire, and making proper deductions for the materials and portions of the 
property saved, also making deductions for depreciation and other causes, we 
have appraised and determined the damage to be as per schedule hereto an- 
nexed and made a part hereof. 

The act of 1893 provides that, “in case there is a partial destruc- 
tion of the property insured, no greater amount shall be collected 
than the damages sustained.” It will thus be seen that, if the act 
in question converted an insurance on personal property into a 
valued policy, the amount expressed therein is not payable except 
in case of total loss. 

The total value of the property covered by the several policies, at 
the time of the fire, is claimed by plaintiff in his proof of loss to 
have been $19,623.31, while it will be remembered that the aggre- 
gate amount of the several policies is $11,750, and the amount of 
loss claimed to have been sustained is $11,741.67 only; from which 
it will be observed that the loss is only partial, in which case it was 
incumbent upon the insurance companies, under the provisions of 
section 3577, supra, to pay “the full amount of such loss,” and, 
under the act of 1893, “no greater amount shall be collected than 
the damages sustained.” These terms, “full amount of such loss,” 
etc., undoubtedly mean indemnity (Ostr. Ins., § 156; 1 Wood, Ins., 
§ 41), to arrive at which must necessarily involve a consideration of 
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several questions. The agreement for submission was tantamount 
to written instructions, given by the interested parties to the ap- 
praisers, to guide them in ascertaining the amount of plaintiff's loss. 
True, the appraisers, following these instructions, reported that they 
considered the several elements which tended to measure the 
amount of the loss and “ other causes,” but this phrase must be used 
in the light of the submission, which instructed the appraisers 
simply ‘to arrive at the damage actually caused by said fire;” and 
hence “other causes” must be understood to mean, under the 
maxim of “ejusdem generis,” such causes as might tend to fix the 
full amount of such loss, and to aid them in making an award equiv- 
alent to the damages sustained. We do not think the agreement 
for submission, or the award made in pursuance thereof, violate any 
public policy which the State seeks to promote. 

It is insisted that the agents of said insurance companies falsely 
represented to plaintiff that Godfrey Fisher, who resided in Cali- 
fornia, was impartial, and possessed such qualifications as rendered 
him competent, under the terms of the policies, to act as an ap- 
praiser of losses sustained by fire, and that plaintiff, being unac- 
quainted with him, had no opportunity to inform himself as to the 
truth of such representations, and hence relied thereon; and that 
Fisher had been frequently employed by insurance companies to 
appraise their losses, in consequence of which he was not impartial; 
and that such employment and his nonresidence rendered him in- 
eligible to act as an appraiser. It is undoubtedly true that it was 
the duty of each party to select an impartial appraiser, but experience 
teaches that selfishness is ordinarily the mainspring of human con- 
duct, in view of which each party would probably seek to appoint 
an appraiser who was friendly, at least, to the one who selected 
him; thus imposing upon the other party the duty of closely 
scrutinizing the character, reputation, and qualifications of the per- 
son so chosen by his adversary: Fox vs. Hazelton, 10 Pick., 275- 
Plaintiff at the time of Fisher’s appointment knew that he resided 
in California, and, if his residence tended to render him ineligible, 
a failure to except to him must necessarily be deemed a waiver of 
any objection on that ground: 2 Am. & Eng. Enc. Law (2d Ed.), 
637; Morse, Arb., 100. 

It is admitted that Fisher had been appointed by both insurers 
and insured to appraise losses sustained by fire, and it does not 
appear that plaintiff was aware of this fact when the appointment 
was made in the case at bar. But Fisher’s prior service as an ap- 
praiser ought not necessarily to have rendered him incompetent. If 
& person so appointed faithfully discharges his duty by carefully 
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considering the issues which have been submitted to him, and ren- 
ders a conscientious award thereon, his experience ought to render 
him more competent to try similar questions rather than to render 
him ineligible on account thereof. We are unable to say, from a 
careful inspection of all the evidence, that Fisher had formed a 
preconceiv-d opinien on the subject-matter of the submission, or 
that he was biased or prejudiced against either party. 

It is maintained that the inadequacy of the award is so gross as 
to warrant the court in setting it aside. In Bradshaw vs. Insurance 
Co. (187 N. Y., 137), the court having found that an award made by 
appraisers was $989.61 less than the amount of damage sustained by 
a fire, and that an appraiser selected by the insurance company, 
whom it falsely represented to the insured as an impartial person, 
was not disinterested, set aside the award; but this result must 
have been reached as a consequence of the prejudice of the appraiser 
instead of the inadequacy of the award, or, perhaps, the combined 
elements of prejudice and inadequacy afforded the reason for the 
decree rendered. If an award is adequate, the assured could not 
be injured thereby, and hence it would seem that a court of equity 
would be powerless to set it aside, however prejudiced the ap- 
praisers may have been. In the absence of fraud or misconduct on 
the part of appraisers in the discharge of their duties, their deter- 
mination is final and conclusive, the rule being that an award de- 
liberately and honestly made will not be set aside merely for an 
excess: Nutter vs. Taylor, 78 Me., 424; Railway Co. vs. Callanan, 
61 Mich., 22; Goddard vs. King, 40 Minn., 164; Ellicott vs. Coffin, 
106 Mass., 365; Davis vs. Henry, 121 Mass., 150; Underhill vs. Van 
Cortlandt, 2 Johns Ch., *539. 

The amount of damage claimed to have been sustained by plaintiff 
is $11,741.67, while the amount awarded by the appraisers, on ac- 
count thereof, is only $3,741,—a difference of $8,000,—but the dis- 
allowance of this sum, though comparatively large, ic not alone 
sufficient to warrant us in setting aside the award when the evidence 
on which it is based is considered. Plaintiff, in the proof which he 
submitted to the insurance companies, claimed to have sustained a 
loss of $1,085.25 on machines, tools, etc., and $395 on sewing 
machines. These items being considered by the appraisers, A. 
Gaudron and W. B. Honeyman, they estimated the damage thereto 
to be but little more than one-third of the amount claimed, to wit, 
$528. The evidence shows that Mr. Honeyman is a manufacturer 
of, and dealer in, machinery, tools, etc., and as a witness he testified 
that he was ready and willing to repair and put the machinery, 
tools, etc., in as good condition as they were at the time of the fire, 
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for the amount of damages awarded thereon. The evidence also 
shows that the witness has had much experience in his line of 
business. From this award, the amount of which is not seriously 
controverted by plaintiff, it is evident that the claim of loss on this 
class of property was very much overestimated. Plaintiff claimed 
to have lost on the other property covered by the insurance the sum 
of $10,261.42, according to an estimate, as in the case of the 
machinery, tools, etc., made by persons selected by himself. The 
damage to this class of property was estimated by Fisher and White 
at about one-third of the amount claimed to have been sustained 
thereon, to wit, $3,213; and this being about the same percentage 
allowed on the claim for machines, tools, etc., by Messrs. Gaudron 
and Honeyman, it would seem to follow that it is equally correct, 
and hence the alleged inadequacy of the award is not so gross as to 
authorize a court of equity to set it aside: Morris vs. Ross, 2 Hen. 
& M., 408; Pierce vs. Perkins, 17 N. C., 250. 

It is claimed that Fisher and White excluded evidence which 
tended to show the amount of damage sustained, thereby denying 
to plaintiff a hearing on the merits of the controversy and rendering 
the award invalid. The rule is quite general that the exclusion of 
pertinent and material testimony by the appraisers is usually fatal 
to the award: 2 Am. & Eng. Enc. Law (2d Ed.), 655; Morse, Arb., 
142; Mosness vs. Insurance Co., 50 Minn., 341; Van Cortlandt vs. 
Underhill, 17 Johns., 405; Canfield vs. Insurance Co., 55 Wis., 419; 
Insurance Co. vs. Hamilton, 48 Ill. App., 593; Hart vs. Kennedy, 47 
N. J. Eq., 51. An exception to this rule seems to be that, if the 
persons selected as appraisers possess peculiar skill or knowledge 
concerning the subject-matter, and it appears that the parties to the 
submission intended to rely upon such skill or knowledge, the ap- 
praisers will be justified in refusing to hear evidence (Morse, Arb., 
143; Hall vs. Insurance Co., 57 Conn., 105, 17 Atl., 356); but, how- 
ever this may be, it is admitted that neither of said appraisers 
possessed any peculiar knowledge of skins or other material used in 
manufacturing gloves, so that, if they be regarded in the light of 
ordinary arbitrators, and rejected material evidence, to plaintiff's 
prejudice, it necessarily follows that the award should be set aside. 
The evidence tends to show that plaintiff was present when Fisher 
and White examined the stock and manufactured goods that had 
been injured by the fire, but he was not permitted to volunteer any 
information concerning his loss, his answers being confined to such 
questions as were propounded to him by the appraisers. He was 
not permitted to know what amount of damage the appraisers placed 
upon any of the stock or goods until the award was made, where- 
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upon he stated to the appraisers that he would not accept the 
amount awarded, and notified them that he intended to offer further 
testimony. The appraisers called one Mathiesen, a competent wit- 
ness, who estimated the value of the skins used in the manufacture 
of gloves at from 25 to 100 per cent more than the invoice prices; 
but plaintiff claims that they relied upon their own knowledge as to 
the damage to such material, and, not being experts, they did not 
know the effect of heat upon leather and skins, and refused to hear 
any evidence which would have enlightened them on the subject, 
and consequently did not make a reasonable allowance on account 
thereof. Stemmer, referring to what he said to Fisher and White 
when they were appraising this material, testified as follows: “I 
told them time and time again I was willing to bring in any informa- 
tion, from people that were capable and understood that class of 
goods, to give them information; ” to which he says the appraisers 
replied that, “if we need to, we will get them ourselves.” Godfrey 
Fisher, one of the appraisers, in his deposition states that “Mr. 
Stemmer never, to my knowledge, offered to produce any evidence 
which we rejected.” While plaintiff may have been willing to have 
brought in persons who would have testified concerning the amount 
of his damage, he did not produce a single witness, and, such being 
the case, it cannot be said that the appraisers rejected material 
testimony. Testimony must be offered before it can be rejected, 
and astatement of a party’s willingness to bring in witnesses is not a 
production of testimony. As we understand it, the appraisers simply 
refused to permit plaintiff to participate in their deliberations when 
making a memorandum of the losses upon which the award was 
based. In other words, they declined to listen to the advice of 
counsel, but we are unable to find, from a careful perusal of the 
testimony, that the appraisers rejected any evidence that was offered. 

The appraisers used pasteboard cards on which they noted the 
number and character of the goods examined, and, when they had 
agreed upon the amount of damage resulting thereto, a memoran- 
dum thereof was entered in books kept by each appraiser, without 
permitting plaintiff to see or know what was being done. Plaintiff’s 
counsel complain of this method of keeping the appraisement from 
the knowledge of their client until the award was made, but it is 
manifest that the course adopted was prudent; for, if the interested 
parties were permitted to examine the work or to understand the 
deliberation of the appraisers as it was progressing, it is possible 
that, unless the amount agreed upon tallied with the expectations 
of the parties, a controversy might ensue which would tend to de- 
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stroy the free agency of the appraisers, and render the award the 
mere conclusion of the parties. 

The evidence also shows that one Charles R. Hallett, immediately 
after the fire, was employed by the insurance companies to guard 
the damaged property, and was performing that duty when the ap- 
praisers arrived; and, being called as a witness, he testified that he 
was instructed not to permit any one to enter the building unless it 
was satisfactory to Fisher; that Stemmer seemed to be trying to 
give the appraisers information; and that the hardest job he had 
was to keep Stemmer back; and that Fisher frequently said to Stem- 
mer, “ You keep back; we don’t wish for your services at all.” This 
testimony is corroborated by that of Fisher, who says: “Stemmer 
seemed to be talking once or twice in there, and I told Mr. White 
that ‘I am doing business with him, and I certainly don’t want 
anybody else to be looking around here and interrupting our work.’” 
Fisher, in assigning a reason for his treatment of Stemmer, says: 
“ According to the articles of agreement, he waived his right, and 
I thought he had no right on the premises.” 

There is no stipulation in the agreement of submission by which 
Stemmer waived his right to be present at the appraisement of his 
loss, or to give testimony concerning the amount of damage he had 
sustained. But, notwithstanding Fisher thought Stemmer had no 
right on the premises, he was allowed to remain, and answered such 
questions as were propounded to him touching the value of his 
goods. True, Fisher mistook the law applicable to the case under 
consideration before the appraisers, but an honest error in the ap- 
plication of the rules of evidence does not alone constitute a valid 
reason for setting aside an award (Johnson vs. Noble, 38 Am. Dec., 
485); and, if the rule were otherwise, Stemmer, by not offering tes- 
timony, acquiesced in this erroneous judgment. 

It is maintained that certain stationery, envelopes, boxes, fixturesl 
etc., which were covered by the insurance and injured by the fire, 
were not embraced within the submission or award, and, having 
been damaged by the fire to the extent of $272, the court erred in 
its refusal to decree a recovery of that amount in addition to the 
award. The evidence shows that the Prussian National Insurance 
Company of Stettin had in its policy “$100 on empty boxes,” the ~ 
Scottish Union & National Insurance Company “ $50 on stationery,” 
and the Westchester Fire Insurance Company “$100 on furniture 
and fixtures.” The submission to Fisher and White contained the 
following clause: ‘The property on which loss and damage is to be 
estimated and appraised is on stock of skins and gloves, manufac- 
tured and in process of manufacture, and on materials for manufac- 
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turing the same, all while contained in the third floor of the brick 
building situate on the southeast corner of First and Stark Streets, 
Portland, Oregon; also a stock of whips and lashes on same prem- 
ises.” The submission to Gaudron and Honeyman embraced the 
following: “The property on which loss and damage is to be esti- 
mated and appraised is scales, laying-off tools, button machines and 
eyelet machines, press, and tools belonging thereto, cutting dies, 
blocks, and all other kinds of implements of trade, fifteen assorted 
machines, furniture and fixtures, all while contained in the third 
floor of the brick building situate on the southeast corner of First 
and Stark Streets, Portland, Oregon.” It will be observed that the 
submission to Gaudron and Honeyman included “furniture and 
fixtures,” and the evidence shows that the appraisers estimated the 
damages resulting thereto at $165, which was included in their 
award, and, such being the case, the question of “stationery and 
boxes” only remains to be considered. 

Plaintiff, in his proof submitted to the defendant companies after 
the award was made, claimed the following as total loss: “ Station- 
ery, $50; empty boxes, $25.” But their counsel insist that the 
damage to the “stationery, boxes, fixtures,” etc., was duly considered 
by the appraisers, and included in the general award, and due com- 
pensation made therefor. In Wood-Working Co. vs. Schnieder (119 
N. Y., 475), Mr. Justice Gray, in commenting upon the extent of an 
award, says: “In the absence of some positive proof of neglect or 
refusal by the arbitrators to decide any of the particular matters 
presented under the submission, the presumption holds good that 
their award covers all of the submission.” While it will be presumed 
that all matters within an issue which have been submitted to ap- 
“ praisers have been passed upon by them when the award is made, 
it cannot be presumed that the award includes matters not em- 
braced within the submission: 2 Am. & Eng. Enc. Law (2d Ed.), 
740; Morse, Arb., 367. It clearly appears that the award did not 
include “stationery and boxes,” unless these were embraced within 
the term, “all other kinds of implements of trade.” “Implements ” 
are defined in Anderson’s Law Dictionary to be: “‘ Things necessary 
to any trade, without which the work cannot be performed.” From 
this definition it is quite evident that the work incident to the man- 
ufacture of gloves could be performed without “ empty boxes” to 
encase such goods, or “stationery ” to promote or advertise plain- 
tiffs business; and, such being the case, we do not think these items 
were submitted to or embraced within the award of the appraisers. 

This omission, however, does not authorize a court of equity, in 
case the award is upheld, to decree a recovery on the demand which 
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was not submitted, because for this the party injured thereby has an 
adequate remedy at law: Bixby vs. Whitney, 5 Me., 192; McDonald 
vs. Bacon, 4 IIll., 428; Pritchard vs. Daly, 73 Ill., 523. The rule that 
when equity obtains jurisdiction of a cause for one purpose it will 
retain it until complete justice is administered can have no applica- 
tion to the case at bar, for jurisdiction to set aside an award cannot 
attach except for misconduct of the arbitrators or mistake in the 
award: Hartford Fire Ins. Co. vs. Bonner Mercantile Co., 44 Fed., 
151. Mr. Chief Justice Marshall, in Carnochan vs. Christie (11 
Wheat., 445), commenting upon the decision of arbitrators, con- 
cisely states the rule as follows: “ But the award ought itself to 
settle finally and conclusively the whole matter referred to them. It 
is contrary to the principle of a general reference that the court 
should take the award so far as it goes, and supply all omissions by 
its decree. The award ought to be, in itself, a complete adjustment 
of the controversies submitted to the arbitrators.” 

It is also claimed that the plaintiff is entitled to interest on the 
amount found to be due him from the time of his loss until the 
decree was rendered. The suit is not prosecuted to recover the 
amount awarded, and the damage sustained by plaintiff, although 
ascertained by the appraisers, was unliquidated until the decree was 
rendered, for which reason there was no error in refusing to allow 
interest: Hawley vs. Dawson, 16 Ore., 344; Pengra vs. Wheeler, 24 
Ore., 532. It follows that the decree is affirmed. 


SUPREME COURT OF CALIFORNIA. 


STOCKTON COMBINED HARVESTER & AGRICULTURAL WORKS ) 


v8. 


GLENS FALLS INS. CO., or NEw York.* \ 


The arbitrators appointed to adjust a loss on contents were unable to agree. 
At a meeting of the agents representing the insurance companies, among 
them the defendant, the chairman of the meeting instructed the arbitra- 
tors that they had decided to accept the higher figures and to make out 
their award accordingly. This was done,an umpire being called in, who, 
without knowledge of the facts, agreed to sign the report. The counsel 
of the defendant was also present at the meeting. 


Held, That the evidence was sufficient to sustain a finding that the defendant 
had accepted the award. 





* Decision rendered, June 10, 1898. 
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An oral agreement to settle a loss is a new contract, and not in conflict with 
the California statute that an agreement to alter a written contract must 
be in writing. 

In an action on an agreement to settle a loss for a specific sum, it appeared 


that at first the bookkeeper refused to show certain records regarding the 
loss, but there was evidence that they were afterwards shown by him. 


Held, That a finding that there had been no concealment of the books would 
not be disturbed. 


The declarations of an agent for another company, who acts for the defendant 
in the settlement of a loss, is such an agent of the defendant as to render 
his declarations against it admissible. 


Where a witness had testified that certain machines were worthless, it was 
harmless error to allow him to state his reasons. 


Evidence that other machines of like pattern were worthless, was not ad- 
missible to show that the value of the machines in question was mis- 
represented. 


Van Ness & Repman, for Appellant. 
Nicott & Orr and J. C. Campsety, for Respondent. 


Curpman, C. 

This is an action to recover for insurance on the property of plain- 
tiff destroyed by fire. The cause was tried by the court without a 
jury, and plaintiff had judgment, from which, and from the order 
denying motion for a new trial, this appeal is prosecuted upon bill 
of exceptions. The case was once before tried, and appealed to this 
court, and is reported in 98 Cal., 557. 

Submitted upon the brief in this case, upon the same record, are 
also two other cases, to wit, Stockton Combined Harvester & Agri- 
cultural Works vs. Hartford Fire Ins. Co. (No. 261), and Same 
Plaintiff vs. Hamburg-Magdeburg Fire Ins. Co. (No. 259). Upon 
substantially the same record is one other case, to wit, Stockton 
Combined Harvester & Agricultural Works vs. American Fire Ins. 
Co. (No. 260), but in which one point is urged by appellant not open 
to it in the other cases. The total insurance upon the property was 
$127,000. The aggregate amount claimed by plaintiff from all the 
defendants is $90,000. The pleadings are verified. The complaint 
contains three counts. The third was stricken out on motion. The 
first count alleges that plaintiff presented its proofs of loss imme- 
diately after the fire, which occurred August 19, 1888, in accordance 
with the terms of the policies, but that plaintiff and the insurers 
were unable to agree upon the amount of the loss, and thereupon 
all parties submitted the question of loss to the arbitrament of certain 
arbitrators, as the policies provided might be done, viz.: to James 
Brown and A. A. Snyder on the building, and to Fred Arnold 
and Alex. Neilson on all the other property; that said Brown and 
Snyder, after investigation, reported to the parties that the loss sub- 
mitted to them was $22,360 on the building; that said decision and 
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award has been accepted by the parties, and has never been ques- 
tioned or disapproved; that the said Arnold and Neilson, being 
unable to agree as to the amount of the loss submitted to them, 
thereupon, under the terms of the submission, selected one A. A. 
Snyder as an umpire; that these three, after due investigation, de- 
cided and reported to the parties that the loss submitted to them 
was $67,640 in the aggregate; that thereupon the insurers agreed 
with plaintiff, “as an adjustment of the entire of its said loss and 
damage, to pay to said plaintiff the sum of ninety thousand dollars,” 
and that the loss was adjusted at that sum, of which the proportion- 
ate share of this defendant was $1,859.25, which defendant promised 
to pay; that the value of the entire insured property destroyed was 
greatly in excess of the said awards. The second count differs from 
the first only in alleging that, upon the disagreement of the arbi- 
trators, Arnold and Neilsun, defendant and the other insurers “ in- 
structed and directed the said arbitrators, Arnold and Neilson, as 
aforesaid, to appoint and select one A. A. Snyder as an umpire to 
ascertain and agree upon the amount of the said loss and damage, 
* * * and to adjust the same, and were instructed and directed 
* * * to fix and determine the said lossand damage at such sum 
that the same, in addition to the said loss and damage ascertained, 
fixed, and determined by said arbitrators, Brown and Snyder, as 
aforesaid, should equal the sum of ninety thousand dollars upon the 
entire of the said property insured by all of plaintiffs insurers.” The 
complaint then sets forth the several sums apportioned against the 
different properties insured, and the acceptance and acquiescence of 
the insurers in the awards thus made, and their agreement to pay, ete. 

1. Appellant urges its demurrer to the complaint on the ground 
of ambiguity and uncertainty, basing its objection upon the incon- 
sistency and contradiction in the two counts in this: that in one it 
is claimed that the awards were the result of due investigation and 
decision, while in the other the awards were alleged to be the result 
of consent and agreement without investigation,—citing Bell vs. 
Brown, 22 Cal., 671. There is no merit in this point. It is not 
claimed that there is ambiguity or uncertainty in either count con- 
sidered alone, but the claim is that the first count is rendered am- 
biguous and uncertain by reason of allegations found in the second 
count, and vice versa. We do not think that a demurrer, under 
section 430, subd. 7, Code Civ. Proc., to a particular count on either 
of the grounds therein mentioned, to wit, ambiguity, unintelligibility, 
or uncertainty, can be aided by reference to another count or 
separate cause of action found in the complaint. There is no sug- 
gestion that the causes of action separately stated in the two counts 

Vou. XXVII.—63. 
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may not be united, nor is it suggested that either count fails to state 
a cause of action. Besides, we see no reason why a cause of action 
arising out of the same transaction may not be separately stated in 
different ways, even though they are inconsistent with each other. 
The defendant is permitted to plead inconsistent defenses (Id., 
§ 441); and there can be no good reason why the same rule should 
not apply to different counts of a complaint as well as to the 
answer. 

2. Appellant claims that judgment should have been ordered for 
defendant upon the pleadings. Defendant answered in part by 
cross complaint, and the claim now is that certain of its allegations 
were admitted by a failure to deny them. We nowhere can find in 
the transcript and our attention is not called to any motion for 
judgment upon the pleadings at the trial. No objection was made 
to the introduction of evidence on such ground. Defendant intro- 
duced evidence in support of the allegations now claimed to be ad- 
mitted by the pleadings. It nowhere appears that the attention of 
the trial court was called to these alleged admissions, and it appears 
that both parties tried the case as if all the allegations of the cross 
complaint were denied. We do not think appellant can be heard 
here for the first time upon the point raised: Klopper vs. Levy, 98 
Cal., 525; Loftus vs. Fischer, 106 Cal., 616. 

3. The point is urged by appellant that there is a fatal variance 
between the promise as alleged and as found. The complaint was 
filed after December 31, 1888. It alleged that the defendant 
“ promised and agreed to pay to plaintiff herein said sum ofjeighteen 
hundred and fifty-nine and ;23, dollars on or before December 31, 
188%, as and for its proportionate amount of said loss. The promise 
as found by the court was as follows:— 

That said defendant, at the time of the settlement and adjustment afore- 
said, promised to pay to said plaintiff herein, and said plaintiff promised and 
agreed to accept from it, the said sum of $1,859.25 in full settlement of 
and for defendant’s proportionate amount of said loss, such payment to be 
made to plaintiff within sixty days from the time when formal proofs of loss, 
prepared in accordance with said settlement and adjustment, should be re- 
ceived by defendant. That such formal proofs of loss were prepared by said 
plaintiff, and presented to said defendant on the 3lst day of October, 1888. 

The position of appellant is that the promise alleged is to pay ab- 
solutely and unconditionally within a specified time, while the 
promise found is to pay within a specified time after the happening 
of another event, to wit, the receipt by defendant of proofs of loss, 
to be prepared in accordance with the alleged settlement; that in 
the one case the promise would certainly mature at the expiration 
of the 31st day of December, 1888; in the other it might not mature 
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until after an indefinite period, and possibly never. Appellant cites 
numerous cases from our Reports where variances have been held 
to be fatal. The Code of Civil Procedure (sections 469-471) has 
prescribed the rules as to variances; and section 475 directs the 
court to disregard any error or defect in the pleadings and proceed- 
ings which does not affect the substantial rights of the parties, and 
it forbids the reversal of a judgment by reason of such an error. 
The complaint alleged asettlement and a promise to pay at a definite 
time, to wit, December 31, 1888. The finding is to the like effect, 
with the addition that it stated « condition, to wit, that certain proofs 
of loss were to be prepared and served, and it was found that they 
were so served October 31, 1888. In the point as to time when the 
loss was payable, the two dates concur. The pleading and findings 
concur in the essential fact that a settlement was made, and that 
there was an agreement to pay. We do not think the omission to 
plead the fact that payment was to follow procfs of such a material 
element as could in any way have misled defendant or deprived it 
of full preparation to make its defense. The pleading and the find- 
ing both identify the transaction which is the basis of the action. 
Furthermore, the objection comes too late. No objection was made 
to the evidence, and no motion was made for a nonsuit on this 
ground at the trial, and plaintiff was deprived of an opportunity to 
amend. The complaint was sufficient to support the judgment as 
rendered, and so were the findings. There was much evidence in- 
troduced by both parties relating to the proofs made of the loss. 
The rule was stated in this court as early as Marshall vs. Fergu- 
son (23 Cal., 66), and has been repeated many times since, and 
as late as Horn vs. Hamilton, 89 Cal., 276. See Davis vs. Baugh, 
59 Cal., 568; Eversdon vs. Mayhew, 85 Cal., 1; Yik Hon vs. Spring 
Valley Waterworks, 65 Cal., 619, and cases there cited; Pom. 
Rem., § 555. 

4, It is claimed that the evidence does not sustain either the 
promise pleaded or the promise found; and it is claimed that the 
promise which plaintiff was bound to prove was a several express 
promise upon the part of defendant. The allegations of the com- 
plaint, we think, show, as do also the findings, that the defendant 
and the other insurers agreed to an adjustment of the entire loss at 
the sum of $90,000, which they agreed to pay plaintiff in full settle- 
ment of the damage, and plaintiff agreed to accept the same, and 
that, as part of the agreement, each company or insurer was to pay 
its proportionate amount of this agreed total sum. The evidence is 
quite voluminous, and is contained in volumes 2. and 3 of the tran- 
script, comprising over 2,500 folios. Obviously, we can give but a 
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brief outline of the testimony. It appeared that, shortly after the 
tire, numerous adjusters representing the different insurers went to 
Stockton to adjust the loss. Plaintiff presented its claim, repre- 
senting the loss to be $142,037, and demanded payment of the full 
insurance of $127,000. This sum was deemed excessive by the in- 
surers, whereupon Brown and Snyder were appointed to appraise, 
and did appraise, the loss on the buildings; and, as to the propriety 
and regularity of this appraisement, there seems to be no contro- 
versy. Arnold, for plaintiff, and Neilson, for the insurers, were ap- 
pointed, together with such umpire as they might agree upon, to 
appraise the other insured property, which consisted of combined 
harvesters, complete and incomplete, and of various patterns, 
machinery of all kinds used in a factory for the construction of farm 
implements and harvesters, engines, boilers, etc. These latter arbi- 
trators being unable to agree upon an award while at Stockton, or 
to agree upon an umpire, they came to San Francisco, and on Octo- 
ber 18, 1888, had an interview, at a joint meeting, with the agents 
of all the insurers, the object being to endeavor to arrive at a basis 
of settlement. At this meeting of the agents, Mr. H. R. Mann, of 
the firm of Mann & Wilson, was made chairman. His firm repre- 
sented a large number of the insurance companies (of which there 
were about sixty interested). At the first meeting, Arnold and 
Neilson were both called before these assembled agents. Their 
estimates of the loss were presented and found not far apart,— 
Arnold’s something over $90,000, and Neilson’s about $2,000 under. 
The meeting adjourned the first day without results. At the meet- 
ing next day the agents reached a conclusion, and the chairman was 
directed to state it to Arnold, who was in waiting. He came out of 
the meeting, and his testimony was: “I stated to Mr. Arnold and 
Mr. Neilson at that time that the companies had agreed to a certain 
award in the neighborhood of ninety thousand dollars,—I forget 
the exact figures,—and for them to go ahead and make up their 
award. * * * When I say they were authorized to make an 
award for a sum in the neighborhood of ninety thousand dollars, I 
mean that it was understood that was to be awarded for the entire 
loss, every item under the policies, * * * including the pre- 
vious award onthe building. * * * I meant that the companies 
had concluded to accept the figures as an award for the arbitrators 
to act upon. * * * The figures were named by Mr. Arnold, and 
I think, if I am not mistaken, that they were agreed to by Mr. Neil- 
son, but they were named by Mr. Arnold particularly.” Neilson 
testitied as follows: ‘“‘Mr. Mann came out and told us: ‘The last 
proposition is accepted,—the ninety thousand dollar proposition. 
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Go on, make up the papers. Go on, and make up your papers.’ ” 
He further said that “ nothing was said by Mr. Mann at that time in 
regard to making up proofs of loss.” Arnold testified that, when 
Mann came out of the meeting, “he said that the agony is over; to 
make proofs of loss, and we would get our money, or the company 
would get their money.” He further testified that, when he was 
before the agents, he was detained there two hours, answering 
questions as to the loss and the claim of plaintiff; that he informed 
the agents he had authority to settle the award or loss; that the 
companies’ counsel was present, and asked many questions; that 
Mr. Mann, who represented $15,000 or $20,000 of the loss, said, as 
soon as the proofs of loss were made out, they were ready to pay. 
Shortly after this last meeting,—that evening, or the next morning, 
according to Arnold’s testimony,—he and Neilson went to the office 
of A. J. Wetzlar, who was one of the adjusters, to make out the 
awards or proofs of loss agreeably to the settlement. Mr. Neilson 
testified that they went to Wetzlar’s office that afternoon, where he, 
the witness, had a desk, and completed their work in about two 
‘hours. He said: “In Mr. Wetzlar’s office we went to work, and 
the first thing that struck us again here was the third-man question; 
and we looked upon it that we had to appoint athird man before we 
could fill up those papers.” Snyder, who had a desk in the office, 
and was in some employment by the companies, and had acted with 
Brown in appraising the building, was agreed upon as the third 
man or umpire. “He agreed with us that whatever figures that 
Mr. Arnold and I made in making up this amount of ninety thousand 
dollars, that he would sign the papers, not knowing anything about 
it himself; but he would agree to sign whatever papers we asked 
him to do,—whatever figures. * * * We must have explained 
to Mr. Snyder about how the matter was settled by compromise. 
My recollection is we did.” The witness then explained in detail 
how they proceeded to make the awards. Among other things, he 
said: “It didn’t make any particular difference whether we put more 
or less on any particular quality of machines. We wanted simply 
to arrive at the ninety thousand dollars.” He was asked on cross- 
examination if he had not made affidavit that he had been in the 
employ of the companies for twelve years, and that the companies 
had agreed to a full settlement and adjustment of the loss, and if 
that was correct. He answered: “ Well, it might have been. I 
might have signed that; and to my mind, in a certain way, it was 
correct, because that was the way we looked at it.” This affidavit 
was made by witness at the instance of one of the companies in a 
series of actions brought by them to restrain the plaintiff from 
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enforcing the awards made. It showed the award to be as follows:— 
$60,240 


22,360 
Aggregated said sum of $90,000 


“Q. It was your understanding that the entire matter was settled 
for ninety thousand dollars; that they agreed to pay, and the com- 
pany had agreed to accept, the ninety thousand dollars? A. That 
was the general understanding by myself and Mr. Arnold, and 
everybody else that had anything to do with it.” He further testi- 
fied that the proposition to settle, its acceptance, and the making of 
the papers were all one transaction to carry out the settlement. 
The written agreement for submission to arbitrators with the de- 
tailed awards under it occupy about 100 folios. The agreement is 
dated August 30, 1888, and the schedule of loss and damage bears 
date October 18, 1888. 

On December 31, 1888, defendant commenced an action by verified 
complaint to restrain the plaintiff from commencing a suit to enforce 
its claim against defendant. Similar action was taken by all the 
companies on the same day. In this complaint defendant averred, 
among other things, that “on October 18, 1888, the plaintiff and the 
other insurers covenanted and agreed with plaintiff, by way of com- 
promise and as an adjustment of said loss (referring to the loss by 
fire) and damage, to pay to said defendant the sum of ninety thousand 
dollars; and thereupon the loss was adjusted at ninety thousand 
dollars, and plaintiff and said other insurers agreed to pay, and de- 
fendant agreed to accept, the said sum of ninety thousand dollars 
in full settlement of said loss, and the proportionate amount to be 
paid by plaintiff to defendant, pursuant to said settlement and ad- 
justment, was and is the sum of $1,859.25.” Similar statements 
were made by each company in its pleadings. These suits were 
brought because of the alleged discovery of fraud and concealment 
on the part of the assured of facts relating tothe value of the insured 
property by which the insurers had been misled in making the 
agreement and awards above set out. It appeared in evidence that 
plaintiff executed for the several companies proofs of loss on Octo- 
ber 29, 1888, at Stockton, which conformed to the adjustment made 
by the arbitrators, and the proportionate amount due from each 
appeared in the separate proofs relating to each company. Attached 
to the proofs of loss is a report made to the companies by eight ad- 





1898.] Stockton,etc., Agricultural Works vs.Glens Falls Ins.Co. 99% 


justers representing all the companies. These proofs reached the 
companies October 31, 1888, as found by the court; and, by the 
terms of the policies, the claims were not due or payable until sixty 
‘days after proofs of loss were furnished. It appears also from 
affidavits made by the plaintiff company (defendant here) in its in- 
junction suit referred to, on motion for change of venue by defend- 
ant therein, that the “said companies consulted together and agreed 
with the said Arnold, acting for and in the interest of defendant 
(plaintiff here), to pay the defendant the said sum of ninety thousand 
dollars, and the said defendant agreed to accept said sum in full 
settlement of the loss in the complaint mentioned; that pursuant to 
said agreement, in said city and county, the papers in the matter of 
said settlement were drawn and executed, and the adjustment and 
promise to pay as aforesaid were made.” It was perhaps not neces- 
sary, after the compromise agreement, for plaintiff to make further 
proof of loss, but that it did so cannot be held to affect its rights 
injuriously. It was perhaps also unnecessary for the arbitrators to 
callin an umpire after being told to make up the papers upon an 
agreed basis of settlement. But we cannot see that the fact of 
Snyder acting as umpire and signing the awards with or without 
knowledge of all the details could in any way change the rights of 
plaintiff. Nor can we see that the liability of defendant is any less 
certain because all parties assumed that proofs of loss must also be 
made under the new agreement, and that the claims would be pay- 
able sixty days after these proofs were filed. Defendant cannot be 
heard to complain of a procedure which was to its advantage. 
Counsel for defendant say, in their printed argument: “‘ We have 
no doubt that it was anticipated by all parties that, upon the coming 
in of the awards, proofs as required by the policies would be duly 
presented, and that within or at the expiration of sixty days there- 
after, as stipulated in the policies, the loss would be paid. But that 
there was any independent promise to pay, or any intention upon 
the part of the companies, or any of them, or any understanding 
upon the part of Arnold, that there was a new agreement. or that 
plaintiff had acquired any right outside of the policies, is clearly not 
so.” It is urged that at no time prior to the reversal of the original 
judgment against defendant did plaintiff or its counsel under- 
stand that there had been an independent several promise on the 
part of defendant to pay; that plaintiffs original theory was that a 
promise resulted, as matter of law, from the rendition and return of 
the awards. But it is said that this claim was overthrown in the 
first appeal (98 Cal., 557, 33 Pac., 633); that the finding of the court 
upon the first trial was that there was no such promise; and, as 
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there was no evidence of an independent promise upon the second 
trial, it must follow that the action here must rest upon an implied 
promise resulting from the submission to arbitration to pay at the 
time fixed in the policies. It was held in the first appeal that, where 
the cause of action is upon an agreement to pay the loss after it had 
been ascertained by arbitrators, it is distinct from a cause of action 
upon the policy; and where the complaint does not state a cause of 
action on the policy, but upon the promise to pay the appraised 
loss, a finding that nosuch promise was made is fatal to a judgment 
in favor of plaintiff. In the case now here the cause of action is 
upon the agreement, and not upon the policy; and in this second 
trial the court found in favor of plaintiff on the agreement. The 
case is here now on a different state of facts and on different find- 
ings. If the evidence sustains the findings, and the findings support 
the promise pleaded, we do not see that the decision in the former 
case can control this case. Nor do we think that the position taken 
by plaintiff in the first trial—in some respects inconsistent with that 
assumed now—should deprive it of the fruits of this action if the 
cause of action as now presented is sustained by the evidence and 
findings. 

There is conflict in the evidence as to the agreement upon which 
plaintiff sues, but we think there is some evidence tending to estab- 
lish the agreement as found. Appellant appears to have so under- 
stood the result of the meeting at San Francisco, and, on the six- 
teenth day after the proofs were filed with the companies, it stated the 
agreement in its pleadings to enjoin plaintiff substantially as it is now 
found by the court. The evidence is not very clear as to the point 
that each company separately and independently agreed for itself 
to pay its proportionate share of the $90,000, but all the facts and 
the conduct of the parties show that it was so understood, and was 
not questioned until long after the awards were made and the proofs 
filed, and then only because of alleged discovery of fraud and con- 
cealment by plaintiff. We are asked to review the record in the first 
trial and the findings there made in support of appellant’s conten- 
tion that the evidence there was stronger than now, and vet the trial 
court found that there was no agreement to pay the loss outside 
that in the policy. We cannot do this. The law of that case upon 
like facts must be the law of this case. But the facts of this case 
must control the tindings, and the court found the facts to be dif- 
ferent in the second trial from the facts on the first trial; and by the 
facts as now found must we be guided. 

5. It is claimed by appellant that the contract sued on, conceding 
that it was made, was an unexecuted parol modification of a written 
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agreement, and hence void,—citing Civ. Code, § 1698; Thompson 
vs. Gorner, 104 Cal., 168; Benson vs. Shotwell, 103 Cal., 167; Eren- 
berg vs. Peters, 66 Cal., 114. As we understand the opinion in the 
first appeal, it was there held that the action, being upon an agree- 
ment to pay upon an adjusted claim, is not upon the policy, but 
upon the agreement, and may be maintained. The agreement is 
founded upon the policy, but it was in its essential elements a sub- 
stitution of an entirely new contract so far as it went, and upon a 
new consideration, to wit, to accept less than the amount of insur- 
ance and less than claimed by plaintiff. We cannot see that the 
fact that the new agreement (which need not be in writing) rested 
in parol affects the question. All the parties acted upon the new 
agreement as valid and binding up to the day the money was pay- 
able. It was executed on the part of plaintiff and defendant in the 
matter of having the awards and proofs made in writing, and filed 
with defendant; and it is practically conceded by defendant that, 
but for the discovery of the alleged fraud and concealments of p:ain- 
tiff, the awards would have been promptly paid. We do not think 
the point now raised, that the new agreement is void because not 
reduced to writing, is available to defendant. 

6. It is urged that the evidence is insufficient to sustain the find- 
ings that the books and memoranda showing cost and value were 
not concealed, and that plaintiff was not guilty of fraud, and that 
the property destroyed was in vadue equal to $90,000. As to the 
value the evidence is conflicting, but we think it is sufficient to sup- 
port the finding. We do not deem it necessary to go into this in- 
quiry, which occupies a large part of the transcript, for from the 
start plaintiff's and defendant’s arbitrators very closely agreed upon 
the value, and as to the value of the building ($22,360) there never 
was any disagreement. The question of fraud would seem to demand 
some notice, as it is the principal defense set up. It turned out at 
this trial that the alleged concealed documents were brought to 
light through the disclosures of one E. P. Palmer, at the time of the 
fire the plaintiff's bookkeeper, who it was alleged had kept the books 
and papers out of sight when the adjusters first visited plaintiff's 
office to ascertain the cost of the property destroyed; and it was 
claimed that defendant had no knowledge of these documents until 
after the agreement of October 18, 1888, and would not have made 
the agreement if it had received such knowledge. There is no evi- 
dence of any intentional concealment by any agent of the plaintiff 
except this one employe, and it appears that he was told by plaintiff 
to show the agents of the insurance companies everything, and that 
he acted wholly on his own motion in not doing so, if it be true, 
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which is stoutly denied, that he withheld the books or concealed 
them. It was found by the trial court at the first trial that the de- 
fendant and the other insurers consented that the arbitrators might 
find the amount of plaintiff's loss to be $90,000, because of state- 
ments made to defendant and the other insurers by plaintiff that 
there were no books showing cost of construction, value of certain 
of the insured property, and “ that, if defendant and plaintiff's other 
insurers had known of the books in the possession of plaintiff show- 
ing cost of construction and value, they would not have given such 
consent.” The trial court at that time apparently held that the 
plaintiff was'not bound by the fraudulent representations of its 
bookkeeper, Palmer, under the circumstances, as he had been told 
to show defendant all books and papers. Upon the first appeal as 
to Palmer’s conduct and plaintiffs liability therefor this court said: 
“It would seem very clear from these facts that the conduct of 
Palmer in concealing from defendant the books and inventories re- 
ferred to, and which conduct was the same in effect as a representa- 
tion that there were no such books and inventories in existence, was 
a substantial inducement to the action of defendant in waiving its 
rights to have an appraisement of plaintiff’s loss in accordance with 
the terms of its policy, and in consenting that such loss might be 
fixed at ninety thousand dollars without any examination or exercise 
of judgment upon the part of the arbitrators.” It was held that 
Palmer was acting within the scppe of his employment, and the 
plaintiff, as his principal, was bound by his acts and omissions in 
the performance of the duty intrusted to him, notwithstanding he 
may have disobeyed the instructions which he received. Upon the 
point that the books kept by Palmer were only his estimates, and 
were incorrect, and that defendant was not injured by their nonpro- 
duction, this court held that it was not “material to the question 
under consideration to determine whether any or all of the matters 
referred to in this finding would properly enter into the cost of the 
construction of the property destroyed. * * * Itis sufficient to 
say that the estimate of such cost was made by the person selected 
by plaintiff for that purpose; and the court finds that such estimate 
was made pursuant to the directions of the directors, and was en- 
tered in the books of plaintiff, and kept and retained in its business 
office. * * * The books would have afforded some information 
to the defendant, and to that information it was entitled, not only 
under the terms of the policy issued by it, but also upon the plainest 
principles of right and fair dealing; and the plaintiff cannot be per- 
mitted to enforce an agreement which the court found would never 
have been made but for the fraud of plaintiff's agent. * * *” 
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In the present case the court did not find, as before, that the de- 
fendant consented that the arbitrators might fix the loss at $90,000 
because of statements made to defendant that there were no books 
showing cost of construction and value; and consistently, because 
the court found that defendant was furnished the books which at the 
first trial plaintiff failed to show were exhibited to defendant. But 
we are not disposed to hold that even under the findings in this case 
the rule laid down in the first appeal would be ditferent. We think 
defendant was entitled to such knowledge as plaintiff possessed, no 
matter what the motive of defendant was in consenting to the agree- 
ment. As we understand the decision in the first appeal, it is im- 
material whether the concealed books in fact conveyed such accu- 
rate and complete information as would have enabled defendant to 
ascertain the exact cost of the property. It was entitled to have 
the information, such as it was; and it seems to us that the only 
question now is: Did the defendant have this information before or 
at the time it agreed to settle and adjust the loss as alleged and 
found? Finding 13 is to the effect that the adjusters of defendant 
and the other insurers demanded of plaintiff an inspection of its 
books and vouchers showing the cost of construction of the agricul- 
tural implements destroyed; “that, on said demand being made, 
plaintiff's agent directed one Palmer, its bookkeeper, in whose cus- 
tody and control all of its books and vouchers then were, to exhibit 
and present to the adjusters all books of said plaintiff in his posses- 
sion;” that Palmer then had in his charge “certain books in which 
were entered lists of materials in and the component parts of certain 
combined harvesters manufactured by it, and which were damaged 
or destroyed by said fire, and also estimates made by said book- 
keeper of the cost of construction of certain of said combined har- 
vesters;” that plaintiff had no books, papers, ete., “from which 
could be ascertained the cost of construction or actual value of any 
property damaged by said fire;” that plaintiff had no books, etc., 
showing cost of construction or value except such as are above re- 
ferred to. The finding then is that “prior to the time of the ap- 
pointment of said arbitrators and the presentation of said state- 
ment and proof of loss, all of the books containing the matters 
aforesaid were handed to said adjusters representing the defendant 
and the other insurers, and were then seen and examined by them.” 
Finding 14 is that all the insurers, “at and prior to August 30, 
1888, had been afforded by said plaintiff an inspection and examina- 
tion, and had inspected and examined all books in said plaintiff's 
possession, or under its control, containing any statement or data 
or memorandum of cost or estimate of cost of the construction or 
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value of the property damaged or destroyed by fire.” These find- 
ings refer to the books and papers alleged to have been withheld 
by Palmer. The finding that they did not afford information suffi- 
cient to enable defendant to ascertain the exact cost or value of the 
property is immaterial, as was held in the first appeal. Such as 
they were, defendant was entitled to them; and the court found 
that defendant was furnished them at and prior to August 30, 1888, 
and prior to the statement and proof of loss, and prior to the ap- 
pointment of the arbitrators. It was also found by the court that 
the adjusters informed the arbitrators, Arnold and Neilson, that 
they, the adjusters, had seen and examined the books, and that 
there was nothing therein from which could be cbtained the cost of 
construction, and directed the arbitrators to seek their information 
elsewhere; and it was found that the arbitrators separately inves- 
tigated the loss and its amount; that the defendant and the other 
insurers commenced an investigation to ascertain the condition and 
value of the destroyed property about August 19, 1888, and con- 
tinued such investigation for several weeks, and did ascertain the 
true value and cost of replacement of the property; and “that on 
October 1, 1888, they well knew, and prior thereto had well known 
the condition, value, and cost of replacement of all of said prop- 
erty so as aforesaid destroyed by said fire.” It appears from the 
evidence that the adjusters reached Stockton August 23d, and went 
at once to plaintiff's office, and called on Palmer, and asked to see 
the books. Palmer declined to show them without instructions 
from the directors. The next day, August 24th, Shippee, the man- 
ager of plaintiff company, to whom this matter of attending to the 
loss had been confided by plaintiff, went with the adjusters, and 
instructed Palmer to show them everything. 

It is admitted by defendant in the brief of counsel that there was 
evidence tending to prove that Palmer did in fact show the in- 
surers the books containing estimates or loss, and that they were 
“fairly examined by them prior to the making of the awards, thus 
negativing the defense based upon the alleged concealment, and 
necessarily negativing the various charges of fraud in that connec- 
tion.” But counsel contend that the testimony to the above effect 
is unworthy of belief, and cannot for that reason sustain the finding 
resting upon it. The evidence is conflicting,—flatly contradictory. 
We are cited to Lind vs. Closs (88 Cal., 6), and In re Irvine (102 
Cal., 606), in support of the proposition that a finding will not be 
sustained upon the positive testimony supporting it if, in the light 
of other evidence, it is unworthy of belief; and it is claimed that the 
challenged evidence is the result of a desire to fit the facts to the 
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law of the case as made by a previous decision,—citing Soule vs. 
Dawes, 14 Cal., 249. Charles Dorr testified at great length upon 
the point as to Palmer having shown all the books to the adjusters. 
He was in the employ of plaintiff at the time of the fire, and when 
the adjusters went to Stockton. He was familiar with the alleged 
concealed books referred to in the findings, and had himself made 
entries in some of them, and had furnished data for many of the 
figures and estimates used by Palmer. He testified positively to 
the fact that all these books were shown to Wetzlar and Dohrman, 
adjusters for the insurers, by Palmer, and that they were exam- 
ined by the adjusters; that he himself took the books from their 
usual place in the desks at Palmer’s request and laid them on a 
table, and that Palmer and the adjusters examined them together 
for some time. This was the same or the day following the day 
when Shippee took Wetzlar to the office. An entry in the tran- 
script apparently made by agreement states that “none of said 
books show the cost of construction or value of any of the 
property lost or damaged by the fire. In none of such books is 
anything showing the material in, or the cost of construction of, 
any of the Shippee machines.” The cases cited by appellant do 
not warrant us in holding the case here to be an exception to 
the universal rule that this court will not disturb the findings 
where the evidence in their support is conflicting. There is noth- 
ing inherently improbable in the evidence of Dorr, nor do we find 
that he made statements at any time contradictory of his evidence. 
Palmer testified that he did not exhibit these books to Wetzlar and 
Dohrman, but a witness, one L. H. Day, testified that Palmer told 
him (witness) “that he [Palmer] had shown to the insurance ad- 
justers all the books and papers which he had in relation to the 
cost of the harvesters.” There is evidence tending to show that 
Dohrman had in his possession shortly after the fire, which he gave 
to Wetzlar, a paper (defendant’s Exhibit No. 2) deemed of impor- 
tance by defendant, as showing the cost of the Houser machines, 
and one of the papers taken away by Palmer, which, as he claimed, 
was vot shuwn to the adjusters. A witness, one W. B. Starbird, 
testified that Dohrman showed witness a paper the week after the 
fire showing the value of the machinery destroyed, of which the 
witness said: “I should say that was the paper, or avery close copy 
of it.” He further testified: “I asked Mr. Dohrman how the fire 
adjustment was coming on, not knowing at the time that he was 
acting as an adjuster. He said it was coming on all right. I said, 
‘Charley, how do you get at the values?’ He says, ‘I have 
figures.’ I said, ‘In what way?’ ‘Well,’ he says, ‘I got them from 
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them.’ And at that time he showed me the yellow paper that I 
have just described.” Again, being asked bis best recollection as 
to whether the paper shown him then was the same as shown him 
on the witness stand, he answered, “ Well, I most certainly should 
think it was.” It appeared in cross-examination that Starbird was 
in Stockton at the first trial, and did not testify, and that, before 
the second trial, Dohrman died. He explains how he came to make 
known his possession of these facts at the second trial, and we see 
nothing improbable in the explanation. Other evidence might be 
cited tending in the same direction. It is contradicted, and it may 
be unworthy of belief. But whether so or not, and whether the 
contradictory evidence was any more reliable than the evidence it 
controverted, were matters as to which the trial judge was in much 
better position to determine than we possibly can be. There was 
evidence on which to base the findings, and they must therefore 
stand. 

As connected with the issue of fraud, it is urged that the findings 
as to the value of certain machines were not sustained by the evi- 
dence. Here, as elsewhere, was much conflict in the evidence; and 
we cannot say there was none in support of the findings, for there 
was much. We think there is evidence to sustain the finding that 
the property destroyed was of greater value than $90,000. Besides, 
after all parties had reached an agreement as to the entire loss, 
after much investigation, and the insurers had directed the arbi- 
trators to make up the awards or proofs on the basis of $90,000 for 
the entire loss, assuming the building to be worth $22,360, it was 
not very material just what value was attached to any given ma- 
chine or article insured, except as it might bear upon the question 
of fraud. The companies were to share the loss in the proportion 
the policies each held bore to the whole loss; and it was of small 
consequence whether this or that item was over or under valued in 
the awards; and, furthermore, the companies made no complaint of 
the awards when submitted. 

7. The bill of exceptions specifies 154 alleged erroneous rulings 
at the trial in admitting and excluding evidence offered. Appel- 
lant has thrown them all into seven classes and deals with the 
classes. 

(a) Error is claimed in admitting conversations with Charles W. 
Dohrman, who had died between the first and second trials, the 
ground being that he was not the agent of this defendant company, 
I think the evidence shows quite clearly that Dohrman was acting 
for all the companies, at least in the adjustment of the loss after 
the fire. He was the local agent for several of the companies at 
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Stockton, and to him was presented the proofs of loss by plaintiff, 
as agent of all the companies. His name is among those of the 
adjusters signed to their report. His name is attached to the 
agreement for the submission to arbitration, in which, with others, 
he assumes to represent all the companies. No specific question or 
answer is pointed out in appellant’s brief, as objected to. The ob- 
jection that Dohrman was not the agent of this particular defendant 
is not sustained. 

(b) The witness, Palmer, who had been the manayer and acting 
secretary of plaintiff up to the fire, testified, as defendant’s witness, 
that the Shippee harvester machines were unsalable at the time of 
the fire, and had no value except for the material! that was in them. 
He was then asked by defendant to state his reasons. The court 
sustained plaintiff's objection to this question. Ordinarily when a 
witness testifies to a fact involving an opinion, his reasons are 
sought by the other side to test the weight of the evidence. We 
think, however, as the witness was speaking of the value of ma- 
chines, it was proper for defendant’ to ask him why he had esti- 
mated them to be of no value except for old material, and why they 
were unsalable; but we cannot say that it was reversible error to 
exclude the evidence. The court was bound to consider what he 
testified as to value without his giving any reason for his answer. 

(c) The court excluded the evidence of defendant as to the opera- 
tion and value of any machines except those destroyed by the fire. 
Defendant endeavored to show that the destroyed machines were 
worthless by showing how other machines of similar pattern built 
by plaintiff had worked. This evidence was refused upon an objec- 
tion that the salability or cost of construction or value of one ma- 
chine cannot be shown by comparison with another. The witness 
had explained the workings of a machine he had purchased from - 
plaintiff, and had returned to plaintiff. Subsequently, he got a 
No. 2 Shippee machine, and he was asked: “Did that machine 
prove a success or a failure?” The objection was at this point 
made to the evidence, and the offer of defendant was to show that 
this machine was similar, in fact, identical, with some of the burned 
machines. Respondent claims that the ruling comes within the 
case of Fox vs. Agricultural Works, 83 Cal., 333; citing, also, 
Murray vs. Brooks, 41 Iowa, 47. Appellant contends that there 
was no other way to prove the inefficiency of the machines that 
were destroyed than by proof of the failure of tested machines of 
similar or identical pattern. We do not see that because the ma- 
chines in question were burned would change the reason for the 
rule laid down in Fox vs. Agricultural Works, supra. \The com- 
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parison by the method proposed would be the same whether the 
rejected machine was in a pile of junk or standing in the field un- 
used, or had been totally destroyed. We think the ruling was 
correct. 

(d) Defendant objected to certain evidence offered by plaintiff, 
and admitted to show that the Shippee machines had a value in 
excess of the award, because, if a person coukld not get a superior 
machine, the Shippee machine would be a good investment upon 
such valuation. We do not find upon examining the folios pointed 
out that the witnesses made their estimates of value upon the con- 
tingency that a superior machine was not available. 

(e) Some objections were made by plaintiff and sustained by the 
court, to the questions of defendant relating to the market value of 
the machines at the time of the fire. Examination of the record 
shows that the questions were objected to as not proper on cross- 
examination, and we cannot see that the court erred in its ruling. 
We have examined the record where the other alleged errors are to 
be found, and discover no reversible ruling of the trial court. 

8. It is contended that the decision is against law. The point 
rests upon the contention that certain allegations of the cross com- 
plaint were not denied by plaintiff, although it is conceded that the 
court found against defendant in respect of all these averments. 
We think that some of the allegations now claimed not to have 
been denied were clearly denied; others, by affirmative allegations 
of the plaintiff inconsistent with them. As to all these allegations, 
the parties submitted evidence pro and con. The trial was con- 
ducted as though full denials were made. The point now made can- 
not be heard here for the first time: Klopper vs. Levy, supra. The 
cause has been ably and exhaustively presented by counsel on both 
sides of the controversy. We have endeavored to consider and 
pass upon the salient and essential questions of law and fact called 
to our attention. Conscious that, in so extended a record, the diffi- 
culty in determining the exact relation of all the facts and their 
legal bearing upon the issues is very great, we yet believe there was 
evidence justifying the findings and decisions of the trial court, and 
therefore recommend that the judgment’and order be affirmed. 

We concur: Belcher, C.; Searls, C. 

Per Curiam. For the reasons given in the foregoing opinion, the 
judgment and order are affirmed. 
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The loss was payable to mortgagee as interest might appear, and she was 
party to the suit to recover under a compromise agreement to pay. It ap- 
peared that the mortgage had been paid. 


Held, That the liability of the company was not affected by the fact that she 
was not a party to the arbitration of the loss, under which the company 
agreed to settle. 


Held, That the promise to pay sued on was not barred by the statute of limit- 
ations, because in a supplemental complaint the mortgagee stated that 
her mortgage had been paid in order that the decree might be for the real 
party in interest. 


Van Ness & Repay, for Appellant. 
Nicott & Orr and J. C. Campsety, for Respondents. 


Curpman, C. 

This cause is submitted on substantially the same transcript as 
Sacramento No. 262 (Stockton Combined Harvester & Agricultural 
Works vs. Glens Falls Ins. Co.). Two points are presented in this 
case by appellant not raised in the Glens Falls Ins. Co. Case. 

The policy names the plaintiff company as the insured, but stipu- 
lates for payment of loss to one Eliza R. Buckles. It is now claimed 
by defendant that the insurers entered into no new agreement with 
Mrs. Buckles, such as is relied upon by plaintiff in the other cases 
and also in this; that Mrs. Buckles was not a party to the submis- 
sion to arbitration, and it nowhere appears that Arnold, arbitrator 
for plaintiff company, had authority to speak for her, or in fact did 
represent her. The final draft of the complaint, to which there was 
a supplemental complaint, and also several amendments, showed 
that Mrs. Buckles no longer had any interest in the policy, and that 
the agreements relied upon were made with the plaintiff company. 
The finding 4 was that on March 14, 1888, there was a subsisting 
mortgage upon a portion of the property of $25,000 to plaintiff 
Eliza R. Buckles, and ‘that the loss in said policy of insurance, if 
any, was made payable by its terms to the said Eliza R. Buckles,” 
and that, since the commencement of the action, it had been fully 
paid and discharged, and that her interest in the property had 

* Decision rendered, June 10, 1898. - , 7 
VoL.XXVII.—64. 
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ceased, as alleged in the supplemental complaint. The agreement, 
as finally alleged and as found, was that defendant agreed to pay 
plaintiff company. Mrs. Buckles was made co-plaintiff because the 
loss was by the terms of the policy payable to her, but the insurance 
was on the company property. When she ceased to have any inter- 
est in the policy or property it was proper to so state by supple- 
mental complaint; and we cannot see that the plaintiff company lost 
its rights thereby. There is no allegation of a joint agreement, be- 
tween defendant and plaintiff company and Mrs. Buckles, alleged 
in the complaint as finally amended. The allegation of the finally 
amended complaint is: “That thereupon said defendant and 
said insurers covenanted and agreed with said plaintiff, said 
Stockton Combined Harvester and Agricultural Works, and as 
an adjustment of the entire of said loss and damage, to pay 
to said plaintiff, the Stockton Combined Harvester & Agricultural 
Works; * * * and said defendant and said other insurers 
agreed to pay, and said plaintiff agreed to accept,” etc. Mrs. Buckles, 
however, remained a party plaintiff to the close of the action, which 
was not changed in any essential features by amendments to the 
complaint. If it was not true that defendant agreed to pay her the 
the amount according to the compromise, it did agree to pay the 
harvester company; and that liability was not changed by failure to 
prove that Mrs. Buckles took part in the agreement. She joined in 
the action, and it would be estopped by the judgment in it. 

2. It is claimed that the promise sued upon is barred by the 
statute of limitations. The original complaint appears in the bill of 
exceptions. The harvester company and Mrs. Buckles are the 
plaintiffs, and the alleyations of the original complaint proceed upon 
the assumption that both of the plaintiffs are joint parties in inter- 
est, although it does not appear that Mrs. Buckles had any interest 
in any policy except this one, and as to it the policy ran to the com- 
pany, “loss, if any, payable to” Mrs. Buckles. It was alleged that 
proofs of loss were made out by plaintiffs, and that the subse- 
quent agreements as to arbitration were between plaintiffs and de- 
fendant, and that the still later compromise or agreement to pay 
$90,000 was made with plaintiffs. The amended and supplemental 
complaints stated the action to be on a policy issued to the harvester 
company on its property, loss, if any, payable to Mrs Buckles; that 
all agreements to settle and adjust and pay the loss were with the 
harvester company; and, finally, that Mrs. Buckles had an interest 
in the property or policy as mortgagee; and that this interest had 
ceased by payment of the mortgage. The original complaint was 
on the same policy as was the amended complaint. Both the orig- 
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inal and amended complaints set up the same agreement to pay on 
compromise, the difference being that in the latter it was alleged 
that the compromise agreement was with the harvester company 
instead of both plaintiffs. But Mrs. Buckles’ interest was still the 
same, and she ratified or adopted the agreenient, so far as she was 
concerned, by joining in the action on it. The policy was payable 
to her, whether for the whole amount of the insurance ($1,50U), or 
for the less amount ($936.57) agreed upon by the compromise. She 
was a proper party in all the forms of the complaint, and when her 
mortgage was paid, and she no longer had any interest in the pol- 
icy, it was proper to so state by supplemental complaint in order 
that the judgment, if any, might be for the party in interest. The 
cause of action we do not think was changed, and hence the statute 
of limitations did not apply. We discover no reason why this case 
should be decided differently from the others; and, upon the author- 
ity of the case Sacramento No. 262 (Stockton Combined Harvester 
& Agricultural Works vs. Glens Falls Ins. Co.), the judgment and 
order should be affirmed. We concur: Belcher, C., Searls, C. 


Per Curiam. For the reasons given in the foregoing opinion, the 
judgment and order are affirmed. 


SUPREME COURT OF GEORGIA. 


MASSACHUSETTS BENEFIT LIFE ASS’N 
v8. 
ROBINSON.* 


A stipulation in a policy of life insurance that ‘‘ this policy is incontestable 
after three years from its date, provided three full yearly premiums have 
been made upon it, except that error in the age of the insured is open to 
adjustment,” in a manner therein prescribed, is valid; and after payment 
of'the premiums called for, and the lapse of time specified, the insurer is, 
with the exception indicated, precluded from setting up any defense based 
upon misrepresentations or warranties made by the insured in his ap- 
plication, whether fraudulent or otherwise. 

If a policy of insurance is capable of being construed in two ways, that inter- 
pretation must be placed upon it which is most favorable to the insured. 

A receipt by the insurer of a premium after default in the payment thereof 
according to the terms of the policy will generally constitute a waiver of 
the forfeiture of the policy on account of such detault. 

The giving of a note by the assured for a premium. and the acceptance of 
such note by the insurer as payment for the premium, is equivalent to 
cash payment; and default in the payment of such note at maturity will 
not work a forfeiture of the policy, unless it is so expressly stipulated by 
the parties at the time such note was given and received. 


* Decision rendered, May 24, 1898. Syllabus by the Court, 
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Where a policy of insurance became lapsed by the nonpayment of premiums, 
and the insured obtained a reinstatement by a fraudulent misrepresenta- 
tion of material facts, then the contract for reinstatement was void, and 
the policy remained lapsed. 


The recitals in an application for reinstatement made by the insured upon a 
mistaken idea that such application was necessary, when in point of fact 
it was not, are not binding on him; and any misrepresentations therein 
made, induced by the statement of the insurer that the policy had lapsed, 
and that such representations were necessary for his reinstatement, will 
not constitute a valid defense to a suit on the policy. 


Whether a given state of admitted or proved facts works a forfeiture or lapse 
of a policy of insurance is a question of law, for the decision of the court. 
When there is an issue about the facts, the matter should be submitted 
to the jury, under proper instructions. 


The materiality of representations made by the insured in his application, 
under the laws of Georgia, is a question for the jury to decide. The man- 
ner in which this question shall be determined, being a matter affecting 
the remedy only, and not the “‘ validity, form, or effect of the contract,” 
is to be controlled by the lex fori, and not by the lex loci contractus. 


The declarations made by the medical examiner, in a letter to his insurance 
company, as to the habits of the applicant, are not binding on the latter, 
notwithstanding the fact that the application states that the medical ex- 
aminer is the agent of the applicant in filling up the same, and the appli- 
cant knew that, under certain conditions, a letter is to be written to the 
company by the medical examiner in relation to the application and the 
examination. 

A statement in an application for reinstatement of a policy of insurance, ren; 
dered necessary by the lapse of the same, that the insured is in “‘ good 
health,” is not to be construed as a warranty that his health isabsolutely 
perfect, but only that his health is practically the same as it was when 
the policy was issued. 

There was no error requiring the grant of a new trial. If any error was com- 
mitted, it was either favorable to the defendant, or harmless, under the 
facts of the case. The case was fairly submitted to the jury, and there 
was evidence sufficient to authorize a finding of every issue in favor of 
the plaintiff, except the one hereafter alluded to. Except as above set 
out, the questions involved are not of such a character as to require ex- 
tended discussion. There was no evidence to authorize the conclusion 
that the defense was not made in good faith. The verdict for attorney’s 
fees and damages is therefore unauthorized, and direction is given that 
the portion of the verdict and judgment relating to attorney’s fees and 5 
per cent damages be written off, and that the verdict for the principal 
and interest due on the policy stand, and that the costs in this court, and 
all costs which have accrued in the court below since the rendition of the 
verdict, be taxed against the defendant in error. 


Axssorr & Cox, W. H. & E. R. Buacx, A. R. Bryan, and Grenn & 
Rountres, for Plaintiff in Error. 
Dorsey, Brewster & Howetx, for Defendant in Error. 


Coss, J. 

On March 12, 1888, John M. Robinson made an application to the 
Massachusetts Benefit Life Association for a policy of insurance 
upon his life for the sum of $3,600. To the*application was attached 
the following certificate: “I, John Madison Robinson, of Atlanta, 
County of Fulton, State of Georgia, do hereby warrant each and all 
the foregoing particulars and statements$to be true, and that I 
have not in this application for above-named contract concealed or 
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withheld any material circumstance or information concerning the 
past or present state of my health or habits of life; and I do hereby 
acknowledge, consent, and agree that any untrue or fraudulent 
statements made above by me or any one else, or to any medical 
examiner of said Massachusetts Benefit Association, or any conceal- 
ment of facts by me or any one else, may forfeit and cancel all 
rights to any benefit under the above-named contract.” To the ap- 
plication was also attached the following questions and answers: 
*Q. Are you, and have you always been, of sober and temperate 
habits? A. I am now, and bave been for some time, a total ab- 
stainer; formerly drank occasionally. Q. Do you usually have good 
health, and are you in good health? A. Yes. Q. What sickness, 
disease, or injury have you ever had? A. Pneumonia. Q. How 
long since you were under the care of a physician, and for what 
cause? A. Not since 1869, when I had pneumonia.” The medical 
examination attached to such application was made and signed by 
C. C. Green, M. D., and had attached to it the following certificate, 
signed by the insured: “I further declare and agree that my an- 
swers to the above questions put by the medical examiner are cor- 
rect and true, and that I am the person who signed the application 
on the opposite side, and was examined as above.” The questions 
and answers referred to in the certificate, which are material to this 
investigation, are as follows: “Q. Has the party had any severe 
illness or injury? A. Had pneumonia nineteen years ago, and has 
fully recovered. Q. Is the party deaf, dumb, blind, lame, or maimed, 
in any way? A. No. Q. Has weight increased or diminished, and 
how much in two years? A. Have gained seven pounds in two 
years. Q. How often does the party use spirits? A. None at 
present. Q. How often does the party use beeror wine? A. None 
at present. Q. How often does the party use tobacco? A. Chews 
occasionally. Q. What has been his habit through life? A. Has 
drank some in the past. Q. Do you consider this a first-class, fair, 
doubtful, or bad risk? A. Fair risk. Q. What feature in the case 
makes you rate it other than the best? A. From past habits. (See 
letter.) Q. Do you advise the risk? Yesorno? A. Yes. (If you 
have any hesitation in answering, unqualifiedly, ‘Yes,’ give the as- 
sociation the benefit of the doubt, and answer ‘ No,’ writing a confi- 
dential letter to the medical director at the home office.)” On 
March 17, 1888, the policy was issued, and contained, among others, 
the following stipulations: ‘That the statements and declarations 
made by and on behalf of said member in his application to become 
a benefit member of said association, which are hereby referred to 
as the basis of this contract, and are a part thereof, and on the faith 
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of which this policy is issued, are warranted to be in all respects 
true, and that no fact has been suppressed, relating to his health 
or circumstances, affecting the character of the risk, or the judg- 
ment of the association‘in accepting the same.” ‘“ This contract 
shall be void if said member shall at any time contract or fall into 
gross and confirmed habits of intoxication.” 

Subsequently the policy above referred to was surrendered to the 
company, and one for $5,000 was issued to the insured, in which 
his wife was named as beneficiary. This policy was dated February 
27, 1891, and contained the following stipulations, among others: 
“That the stutements and declarations made by and on behalf of 
said member in his application to become a benefit member of said 
association, which are hereby referred to as the basis of this con- 
tract, and are a part hereof, and on the faith of which this policy is 
issued, are warranted to be in all respects true, and that no fact has 
been omitted relating to the warranties.” ‘This policy is incon- 
testable after three years from its date, provided three full yearly 
payments have been made upon it, except that error in the age of 
the insured is open to adjustment, and, if understated, the insured 
will be entitled only to the amount of insurance which the sum paid 
would have purchased at his correct age, if insurable in this asso- 
ciation.” “ Death of the insured in consequence of the use of intoxi- 
cating liquors or narcotics, or by his own hand or act, whether sane 
or insane, whether the act be voluntary or involuntary, within three 
years from the date hereof, is a risk not contemplated or covered by 
this contract, and against which this association does not insure.” 
“Tf the insured shall fall into the habit of becoming intoxicated, or 
into the habitual use of narcotics, or shall have delirium tremens, 
within three years of the date hereof, then this contract shal] be 
void; and in such event the insured hereby authorizes and directs 
the association to cancel this contract, and return to him the sum 
of all payments made thereon, which sum he agrees to accept, for 
himself, his heirs or assigns, in full and complete settlement of all 
liability of said association under this contract.” ‘If the payments 
herein provided for are not received at the home office of the asso- 
ciation at Boston within thirty days of each of the above-named 
dates, on which the insured shall elect to pay, respectively, such 
nonpayment shall be accepted and taken as conclusive evidence that 
the party has decided to terminate his connection with the associa- 
tion, which connection shall thereupon terminate; and the party’s 
contract with the association shall lapse and be void, and all rights 
thereunder be forfeited to the association, unless the time for pay- 
ment be extended under the provision of section four. If the mor- 
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tality experience of the association shall require any variation from 
said rates in any call, due notice will be given; but the association 
assumes no obligation to give any other notice of payments here- 
under, except as provided in section feur.” ‘Each applicant to 
become a member must sign the association’s form of application 
therefor, filled out by himself or some one on his behalf, and pass a 
satisfactory examination by one of the association’s regularly ap- 
pointed medical examiners. This policy shall not become opera- 
tive, so as to bind the association, until the first payment is made 
thereon, and the policy is actually delivered to the member therein 
named, during his lifetime, and while in good health. No agent of 
this association is authorized to make, fill up, or alter any such ap- 
plication. In doing any such act, he is to be taken and considered 
as the agent of the applicant, and not of the association.” “It is 
further expressly agreed that the place of this contract is the home 
office of the association, in the city of Boston, and this contract shall 
be governed by and construed only according to the laws of the 
State of Massachusetts.” The application upon which this policy 
was issued had attached to it, and signed by the insured, the 
following certificate: “I do hereby warrant that each and all of 
the particulars and statements contained in this application for in- 
surance are true, and that I have not, in either part of said applica- 
ticn for above-named contract, concealed or withheld any material 
circumstance or information concerning the past or present state of 
my health, or habits of life; and I do hereby acknowledge, consent, 
and agree that any untrue or fraudulent statement made therein by 
me, or on my behalf, or to any medical examiner, whether written 
by my own hand or not, or any concealment of facts by me or any one 
else, may forfeit and cancel all righis to any benefit under the above- 
named contract; and I hereby expressly waive any and all provisions 
of law now existing, or that may hereafter exist, preventing any 
physician from disclosing any information acquired in attending me 
in a professional capacity or otherwise, or rendering him incom- 
petent to testify as a witness in any way whatever. I agree that an 
affidavit of the treasurer of the said association that notice of an as- 
sessment or annual dues has been addressed to me at the post office 
address appearing on the books of the association, and that the 
same has been mailed according to the usual course of business of 
said association, shall be admitted as evidence, and taken to be and 
constitute conclusive proof of the sending of such notice, in any and 
all suits on said certificate or policy. Dated Atlanta, State of 
Georgia, this 4th day of Feb., 1891.” The questions and answers in 
this application which are material in the present case are as fol- 
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lows: ‘“Q. Name and address of your usual medical attendant. A. 
Ihave none. Q. Do you desire to make payments annually, semi- 
annually, quarterly, or bimonthly? A. Quarterly.” The report of 
the medical examiner attached to this application was signed by 
C. C. Green, M. D., and attached thereto was the following war- 
ranty, signed by the insured: ‘Ido hereby warrant that the an- 
swers, as written to the above questions put by the medical examiner, 
are full, complete, and true, and the same shall be made a part 
of the herein referred to contract, and that Iam the person who 
signed the application on the other side, and was examined as above.” 
The questions and answers contained in the medical examiner’s re- 
port which are material to this investigation were as follows: “Q. 
What sickness, disease, or injury has applicant ever had? A. Had 
slight attack of dysentery about two years ago. Was sick for a few 
days, and recovered in good health. Q. Has applicant consulted or 
been advised by any physician regarding his bealth within the last 
five years? If so, whom, when, and for what ailment? A. No. 
(See above.) Q. If not treated within five years, how lorg since he 
was under the care of a physician, and for what cause? A. An- 
swer above. Q. Has applicant now any ailment, disease, or disor- 
der, or has he suspicions of any? A. No. Q. Does applicant use 
malt or spirituous beverages? If so, what kind, and how many 
glasses in one day? A. Yes. Q. Has he ever used them? A. Yes. 
Q. Does he use opium or other narcotic in any form? A. No. Q. 
Does he use tobacco, and how much? A. Yes; moderately. Q. Is 
he engaged in any way in the sale of alcoholic liquors? A. No. 
Q. Have you any reason to suppose that the applicant is, or has 
been, other than a sober and temperate man? A. Yes; will, in the 
run of a year or two, get on a few days’ spree. Q. Do you consider 
this a first-class, fair, doubtful, or bad risk? A. Fair. Q. What 
feature in this case makes you rate it other than the best? A. For 
reasous just above given. Q. Do you advise the risk? Yes or no? 
A. Yes; I do not think that the drinking he is given to will affect 
his expectancy. (If you have any hesitation in answering, unquali- 
fiedly, ‘ Yes,’ give the association the benefit of the doubt, and an- 
swer ‘No,’ writing a confidential letter to the medical director at 
the home office.)” 

On February 14, 1891, the insured had applied for a policy in the 
sum of $2,000, the application being exactly the same as the appli- 
cation attached to the policy for $5,000, except that across the mar- 
gin was written the following words, to wit, “See old application,” 
and indorsed on such application was the following: “To Agents 
and Examiners: ‘Answer questions as to drinking habits explicitly. 
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Such terms as ‘temperate,’ ‘moderate,’ etc., will not do. Save 
yourself and us much trouble and delay by seeing that all questions 
are answered fully and precisely before sending application to the 
home office.” 

Written notices were sent by the association to the insured, noti- 
fying him of the amounts to be paid, and the time in which the pre- 
miums should be paid; each notice specifying that the amounts 
therein stated must be paid within thirty days from the date of the 
notice. On October 27, 1892, such a notice was sent by the associ- 
ation, and received by the insured, calling for the payment of $23.57 
within thirty days from its date. On December 15, 1892, a receipt 
for the premium due in the notice above referred to was sent to the 
insured. On December 19, 1892, the following application for re- 
instatement was signed by the insured, and forwarded to the asso- 
ciation: “The certificate of membership or policy of insurance 
issued to me by the Massachusetts Benefit Life Association, No. 
37,601, has lapsed and become void for nonpayment of assessments, 
and I desire that the same may be renewed on the following terms 
and conditions: I hereby warrant that I am in good health, and 
that I fully understand that I am reinstated in the Massachusetts 
Benefit Life Association only upon condition that the above warrant 
is true; and I further warrant that the answers given and the repre- 
sentations made in my original application are true, and are applic- 
able at the present time, except , and to all the period since 
the date of said application, except ; and I do hereby ex- 
pressly agree that the acceptance of this or any subsequent pay- 
ments by said association does not and shall not reinstate me in 
said association, if the warranties herein contained are not, in each 
and all particulars, true; and this warranty is hereby made a part 
of the certificate or policy above referred to.” 

The insured at the time of his death had in his possession a notice 
dated January 27, 1894, showing a quarterly premium due thirty 
days thereafter, which was marked, “ Paid February 26, 1894,” and 
also a notice of same date, referring to same premium, with no entry 
of payment. On February 19, 1894, a letter was written by the as- 
sociation to the insured as follows: ‘ Your favor of the 13th is at 
hand. If you will send us your note for thirty days, to reach us on 
or before February 27th, we shall be glad to accept it in payment 
of quarterly premium due on that date.” On February 21, 1894, 
the company wrote to the insured as follows: “Your favor of the 
18th is at hand. On the following day I wrote you, addressing my 
letter to Atlanta, stating that we would accept your note for thirty 
days, if it reached us on or before the 27th. I presume you have 
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received the letter, and that the note will arrive in due time. If, 
however, it did not come into your hands, and you will send us the 
note, to reach this office by the 1st of March, we will be glad to ac- 
ceptit.” On February 28, 1894, the insured signed and transmitted 
to the association a promissory note, of which the following is a 
copy: “$23.53. Atlanta, Ga., Feby. 28, 1894. Thirty days after 
date I promise to pay to the order of Massachusetts Benefit Life 
Association the sum of twenty-three and 45,3, dollars, with interest 
after date at the rate of 8 per cent per annum until paid, to be 
paid annually, and, if not so paid, to be counted as principal, and 
costs of collection, including 10 per cent of principal and interest 
as attorney’s fees. Value received. And each of us, whether maker 
or indorser, as to this debt, expressly waives and renounces all 
rights to the benefit of the homestead and exemption under the 
constitution of 1877, and the laws passed in pursuance thereof, and 
of exemptions under sections 2040 to 2049 of the Code of 1882, and 
acts amendatory thereto, so far as may be lawfully done. In testi- 
mony whereof this note is signed and sealed. John M. Robinson. 
Attest: . Payable at Merchants’ Bank, Atlanta, Ga.” In- 
dorsed: “Returned unpaid.” On April 7, 1894, the company 
wrote the following letter to the insured: “ Your note for thirty 
days, of Feb. 28, is returned with the notation that you are in New 
York and will remit. If you will send us within a few days the 
amount of the quarterly premium ($23.57), with inclosed statement 
of health satisfactorily filled, we shall be glad to have you do so, 
and we will return you regular receipt.” Tothe letter last mentioned 
the insured replied on May 5, 1894, as follows: “I returned home 
to-day and received yours in regard to my note being returned, 
stating I would remit from New York. I was surprised, as I thought 
it had been paid by some parties that owed me, and promised me 
faithfully to pay this when it came. I’ve been hard up this year, as 
what little I had could not collect it. I don’t wantto lose the policy, 
as I’ve been with you some time, and like your company, and want to 
make some arrangements to keep it up. I have now gotten in busi- 
ness again, and will soon be on my feet again. I represent now 
some of the best houses in the U. S. I send you the cards of my 
houses that I represent. I would be glad to arrange this matter in 
some way, and I will look out for breakers next time; and I don’t 
think, ufter I get over this, I will trouble you any more in this way.” 

In reference ‘to the quarterly premium due May 27, 1894, as well 
as the quarterly premium due on February 27, 1894, the following 
correspondence took place between Mrs. Robinson and the associa- 
tion: Letter from Mrs. Robinson to the company dated May 25, 
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1894, as follows: Inclosed find post-office order for $23.57 to pay 
quarterly premium due May 27, 1894, of John M. Robinson, Atlanta, 
Ga. Mr. Robinson is so often out of the city on business, he might 
possibly not remit in time, and I know how important it is that the 
matter should be attended to promptly. I have always called his atten- 
tion to the matter at the time, or attended to the matter myself, if 
he was absent. I am at present in Va. with my daughter. She 
is attending school at Virginia College. Please send receipt to me, 
as Mr. Robinson always forwards them to me.” Letter from the 
company to Mrs. Robinson, dated May 29, 1894, as follows: “I 
have your favor of the 25th, and in reply to the same would say 
that on the 12th day of May I wrote to Mr. Robinson, care of Jobn 
Silvey & Co., Atlanta, Ga., asking for a certificate of good health, 
inasmuch as his policy has lapsed for nonpayment, and the health 
certificate to be accompanied by remittance to pay for the amount 
due, as the note which he gave for the former payment came back 
to us from the bank unpaid. On receiving a reply to that letter, 
with the remittance accompanied, we shall be glad to give the mat- 
ter its prompt attention.” Letter from Mrs. Robinson to the com- 
pany dated June 5, 1894, as follows: “I was indeed surprised to 
learn from your letter of May 29 that Mr. Robinson had failed to 
take up the note given in payment for Feb. 27. I supposed of 
course it had been paid, as he sent receipt. Had he apprised me 
of the fact at the time he made this arrangement, I would have at- 
tended to the matter myself for him. He was absent from Atlanta 
for over a month, in Philadelphia and New York. I did not hear 
from him promptly, so I sent the money for the May premium. I 
was anxious that it should be attended to promptly. I have not yet 
apprised him of the fact that I have paid it. Will by letter to-day. 
I heard from him yesterday. He also sent your letter of May 12th, 
in which you offer an extension on quarterly premium which ex- 
pires on May 27th. Also sent certificate of health. He said in his 
letter he would write and arrange the matter. AsI bave paid the 
May premium, and the February is still unpaid, if you have not 
heard from Mr. Robinson, with remittance, I ask, as a favor, you 
will credit the money sent to the Feb. dues; and if he should send, 
also, you can then send receipt for both quarterly premiums,— 
Feb. 27, 1894, May 27, 1894. If you will give a short time on May 
premium, I will send the money. I could do so now, but I need 
what I have to pay my daughter’s school expenses. I will attend 
to this myself after I hear from you. Mr. R. has been a little unfor- 
tunate in his money matters; times are very hard; and that is why I 
write you to arrange this matter.” Letter from Mrs. Robinson to 
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the company dated June 19, 1894, as follows: “On June 4th I 
wrote you, and inclosed health certificate of John M. Robinson, At- 
lanta, Ga., May 29, 1894, as requested by the association. I also 
requested the money sent by myself to be applied to the February 
dues, to cancel the thirty-day note given by John M. Robinson to 
pay the Feb. premium. [I also inclosed letter written Mr. Robinson 
on May 12, 1894, offering to extend the time for payment of the May 
premium, if he would send certificate of health, and pay Feb. dues. 
I inclose to-day, June 18, post office order for $23.57 to pay May 
premium. I regret that I could not send the money sooner. I hope 
in the future nothing of this kind may occur again. Please send 
receipt for the May premium; also, note canceled.” Letter from the 
association to Mrs. Robinson dated June 5, 1894, as follows: ‘In- 
closed I hand you receipt for the quarterly payment under Mr. 
Robinson’s policy, as remitted by you, and return you the note for 
which your first remittance was used. This makes the matter now 
all right.” 

The insured died on June 29, 1894. On January 24, 1895, Mrs. 
Robinson brought suit against the association upon the policy of 
insurance issued February 27, 1891, for the sum of $5,000. The 
prayer of the petition was for a recovery of the principal of the 
policy, with interest thereon, and also for attorney’s fees and dam- 
ages alleged to be due on the ground that the association had acted 
in bad faith in refusing to pay the policy. The defendant pleaded 
that the insured had procured the policy to be issued by false and 
fraudulent statements in his application, in that he had stated 
therein that he was not in the habit of using malt or spirituous 
liquors, and had never been in such habit, except as therein stated, 
whereas in truth and in fact he was an habitual drinker of intoxi- 
cating liquors, and had suffered from delirium tremens within less 
than three years from the date of the policy, and that the policy 
would not have been issued to him, if these facts had been known 
to the insurer; and, further, that the policy had lapsed by the failure 
of the insured to pay the premiums due thereon, and had so remained 
for a Jong time, and that not until about thirty days prior to his 
death was any effort made to renew it, when he caused it to be re- 
newed upon the delivery of a health certificate in which he declared 
he was in good health, and reiterated the statements made by him 
in his original application in reference to intoxicating liquors,—such 
statements being false and fraudulent, and in direct violation of the 
conditions on the policy. At the trial there was much evidence 
tending to establish the fact that the insured had been for years in 
the habit of getting on sprees, which increased in number during 
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the latter years of his life, and that he had been arrested on 
numerous occasions for public drunkenness, and confined in the 
“stockade.” There was also evidence tending to show that this 
condition of affairs existed during the three years following the 
date of the policy, and there was some evidence that he had had 
delirium tremens, though on this point the evidence was conflicting. 
His habit as to sprees was public and notorious in the city of At- 
lanta, where he lived. He died in the “ city stockade,” having been 
sent there for public drunkenness. His death was caused by his 
being placed at hard labor on a very hot day, immediately follow- 
ing the excessive use of alcoholic stimulants. He was well known 
in the community, a good business man, well thought of, and his 
terrible habit, known to a large circle of friends in the business 
community, was greatly deplored. The plaintiff recovered a verdict 
for the full amount of the policy, with interest thereon, and also for 
attorney’s fees and damages, upon the ground that the association 
had acted in bad faith in refusing to pay the policy. A motion for 
a new trial was filed by the defendant, in which error was assigned 
upon various rulings made during the trial. The motion was over- 
ruled, and the defendant excepted. 

1. In dealing with this case, the first matter to be considered 
arises out of questions made by the record in reference to what is 
commonly known as the “incontestable clause” in a policy of life 
insurance. This clause in the present case is in the following 
words: “This policy is incontestable after three years from its date, 
provided three full yearly premiums have been paid upon it, except 
that error in the age of the insured is open to adjustment, and, if 
understated, the insured will be entitled only to the amount of in- 
surance which the sum paid would have purchased at his correct 
age if insurable in this association.” The policy contains the con- 
tract entered into between the insurer and insured. The stipula- 
tions contained therein, as well as those set forth in other papers 
made a part of the contract by reference in the policy, must be 
looked to in order to ascertain upon what terms the parties agreed, 
and what are the rights and liabilities of each. Such a contract, 
from its very nature, requires that each party should act in perfect 
good faith with the other. The applicant for insurance must fully 
and freely disclose to the insurer all facts which would in any way 
throw light on the question then under consideration by the in- 
surer; that is, whether it would be proper to enter into a stipula- 
tion with the applicant to insure his life. On the other hand, the 
insurer is under a like obligation to act in good faith with the ap- 
plicant in regard to all matters where there is a duty resting upon 
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him. That this duty rests respectively upon the applicant and the 
insurer in reference to all contracts of life insurance is well settled, 
and is fully recognized by the Code of this State. All provisions of 
our Code in reference to fire insurance, wherever applicable, are 
equally the law of life insurance: Civ. Code, § 2117. In reference 
to fire insurance the Code provides that: “Every application for in- 
surance must be made in the utmost good faith, and the represen- 
tations contained in such application are considered as covenanted 
to be true by the applicant. Any variation by which the nature, 
extent, or character, of the risk is changed will void the policy:” 
Id., §§ 2093, 2097. These ancient and well-settled principles, ap- 
plicable alike to all contracts of insurance, having their origin in a 
desire to promote truth and further the ends of justice, in their ap- 
plication in particular cases have sometimes been the cause of grave 
injustice and palpable wrong,—especially in cases arising under 
contracts of life insurance. Suits upon such policies have been de- 
fended, often successfully, upon the ground that the statements 
made by the insured in his application were of such a character as 
that, under the law and the terms of the contract, the policy would 
be vitiated. In a number of such cases, where the courts were com- 
pelled, under the laws relating to such matters, to sustain the de- 
fense set up by the insurer, it was clearly apparent that, if the ob- 
jection urged after the death of the insured had been raised during 
his lifetime, an explanation could have been given of that which, 
under the strict rules of law, without an explanation, was required 
to be construed as a misrepresentation vitiating the contract of 
which it formed the basis. In many cases, no doubt, the misrepre- 
sentation would be innocent, with no intention to defraud the in- 
surer, while in others possibly a deliberate intention to defraud 
might be developed. In all cases, however, the question as to 
whether there had been any intention on the part of the insured to 
perpetrate a fraud upon the insurer, and whether such scheme 
should be successful, was to be determined after the death of the 
insured, when he could no longer be heard on the questions, involv- 
ing not only the validity of his contract, but sometimes his character 
as well. The insurer, having in his hands the premiums paid by 
the insured during his lifetime, as well as the accumulations which 
had been made thereon, was permitted to raise questions of this 
nature in a controversy between himself and the beneficiary of the 
policy, and was, as has been said in many cases, allowed to defeat 
entirely the contract entered into with the insured, when he could 
no longer be heard in explanation of his conduct or in vindication 
of his character. The object to be secured in a contract of life in- 
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surance to mature at the death of the insured being a provision for 
his family, or for some person who has an insurable interest in his 
life, and the result in litigated cases with insurance companies being 
in many instances construed by the public to be simply a declara- 
tion, in effect, that the insured had paid for long years, at great 
sacrifice to himself, large sums in premiums, for the sole purpose of 
having it judicially ascertained after his death, when his voice could 
no longer be heard, that he had made a statement, the effect of 
which was to declare his contract void; the insurer thereby becom- 
ing the beneficiary of his earnings, instead of those for whom it was 
intended. The effect of such cases, no matter how honestly de- 
fended on the part of the insurer, was to create the impression upon 
the public mind that a contract of life insurance was a one-sided 
affair, and was simply a scheme on the part of designing individuals 
and corporations to secure to themselves the earnings of others, 
under a supp2sed contract for the benefit of some one in whom the 
insured was interested, but who was never really benefited by the 
contract. This prevailing impression interfered to a great degree 
with the whole business of life insurance, affecting alike the insurer 
who was unscrupulous in his methods, as well as the insurer who 
desired to act, and who had in the past acted, in perfect good faith 
with his policyholders, and was calculated to make people, as a rule, 
indisposed to enter into contracts of life insurance. The conse- 
quence was that the insurers, in order to increase their business, 
and to induce those who, on account of their observation in regard 
to cases where life insurance policies had been declared void after 
the death of the insured, and after all premiums had been paid, 
were uneasy about the result which might be reached in case they 
insured their lives. were compelled to offer to the public a contract 
which would, to a large extent, remove these objections which had 
become so well settled in the public mind. Such was ‘the history 
and origin of what is called the “incontestable clause.” The con- 
tract entered into between the insurer and the insured in the “ in- 
contestable clause” is, in effect, that the insurer says, on his part, 
“Pay me your premiums according to the terms of the contract, and 
I will pay at your death, to the beneficiaries named in the policy, 
the amount thereof, without regard to the statements which you 
made in your application,—whether they be true, or whether they 
be false.” Under such a contract the policy may be either abso- 
lutely incontestable, or it may be incontestable as to all matters of 
defense except such as are reserved in the policy. Such a policy 
may be incontestable from the very moment it is issued, or it may 
be incontestable after the lapse of a certain time after its issue. 
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Such being the classes of incontestable policies, the question now 
arises, how far can such contracts be sustained by the law? 

Where the incontestable clause provides that the policy shall not 
be defended on any ground except such as would amount to a fraud 
in the procurement of the policy, such a stipulation will be binding 
upon the parties, even though it was to take effect from the moment 
the policy was to be issued. Such was the view of the court of ex- 
chequer in the case of Wood vs. Dwarris (25 Law J. Exch. [N. 8.], 
129-131), where it was held that when an insurer holds out to the 
public that its policies shall be “indisputable” except in case of 
fraud, and the policy is effected upon the faith of that representa- 
tion, the insurer is barred in equity from saying that the applica- 
tion for the policy stipulated that, if it contained any untrue 
statement, the policy should be void, and that it did contain such a 
statement. In the trial of this case Baron Martin remarked, “‘ You 
have no right to set up such a defense as this, after having stated 
that you will not dispute except in cases of fraud.” A policy pro- 
viding generally that it should be incontestable from its date, but 
silent on the subject of defending upon grounds originating in fraud, 
would still be a valid contract. The waiver of the right to defend 
on the ground of fraud not being the subject of express stipulation, 
the law would imply that the insurer intended to reserve to himself 
the right to defend upon that ground. If, however, the policy 
stipulated that it should be incontestable from its date, and the in- 
surer should not be allowed any defenses, whether originating in 
fraud or otherwise, or if it were clear from the terms of the contract 
that it was the intention of the parties that fraud should not be a 
defense, then such a contract would be void, as being opposed to 
the policy of the law: Bliss, Ins. (2d Ed.), §§ 254, 255. But what is 
the legal effect of a contract of life insurance where it is stipulated 
that it shall become incontestable after the lapse of a specified 
period from the date of its issue, and that this incontestability shall 
apply to all defenses,—whether originating in the fraud of the ap- 
plicant or not? Such is the character of the stipulation in the pres- 
ent case, with the exception as to age, set out in the clause quoted 
supra. While it is true that fraud voids all contracts, it is equally 
true that itis competent for the lawmaking power to fix a definite 
time in which an action shall be brought to declare a fraudulent 
contract void, and a failure on the part of the person defrauded to 
bring such action within the time designated would have the effect 
of debarring him from the right to set aside such a contract. 
While in such cases it is generally provided that the limitations so 
fixed shall not begin to operate in favor of the party who has com- 
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mitted the fraud until the same has been discovered, the duty is 
placed upon the party who seeks to avoid the contract on the ground 
of fraud to make such efforts to discover the fraud as would amount 
to ordinary diligence in law: Civ. Code, §§ 3669, 3711-3785; Little 
vs. Reynolds (Ga.), and cases cited. As the law may prescribe such 
a limitation in which actions shall be brought by the party to be 
affected, it is also within the power of the contracting parties to 
agree among themselves upon a period of time which would amount 
to a statute of limitations, either greater or less than the period 
fixed by the law: Telegraph Co. vs. James, 90 Ga., 254; Brown vs. 
Insurance Co., 24 Ga., 97; Melson vs. Insurance Co., and Muril vs. 
Same, 97 Ga., 723; Ritch vs. Association, 99 Ga., 112. The period 
fixed by law being intended for the benefit of the parties interested 
in the contract, and for their protection, it is competent for them to 
stipulate that the time which the law gives them to act shall be 
shortened, on the one hand, or lengthened, on the other. Parties 
interested in the contract may waive the benefit of the statute of 
limitations fixed by the law, the effect of the waiver being either to 
make a longer or shorter period than the law prescribes. What is 
said above would seem, however, to be subject to the qualification 
that where the effect of the contract would be to vitalize, by the 
lapse of time fixed in the contract, an undertaking which would 
otherwise be void for fraud, the time fixed in which the party would 
have a right to rescind the contract on account of the fraud must 
be such a time as by the exercise of ordinary diligence the same 
could have been discovered. If the period so fixed is sufficient for 
the person, by the exercise of that care and diligence which an or- 
dinarily prudent person would give to his own business, to ascertain 
whether a fraud has been perpetrated upon him, then the contract 
would be valid, and would be enforceable after the period had 
elapsed in which discovery of fraud, if any existed, was to be sought; 
and, even if actual fraud had been perpetrated, the party who was 
the victim of such fraud would be debarred of this defense. Where 
parties enter into a contract which from its nature affords an oppor- 
tunity to one party to perpetrate a fraud upon another, and it is 
stipulated therein that the party who is liable to be defrauded shall 
have a specified time in which to make inquiry as to the acts and 
conduct of the other party, he is on notice, by the very terms of the 
contract itself, that fraud may be involved init, and the duty is upon 
him to commence at once an investigation into the acts, conduct, 
and representations of the other party; and if the time fixed is such 
that the information which would show that the fraud had been per- 
petrated could have been, by the exercise of ordinary diligence, 
Vou. XXVIL—65. 
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obtained, then the parties are bound by their contract as to time, and 
after the lapse of that time fraud is no longer a defense. This does 
not violate in any way the well-settled principle that fraud is to be 
abhorred, vitiates everything it touches, and the person guilty of it 
is not to be countenanced in any way bythe courts. While all this 
is true, it is equally well settled that a contract which has for its 
foundation a willful fraud may become vitalized and enforceable by 
the negligence of the party who was the victim of the fraud. 

The question now under discussion has been the subject-matter 
of very few adjudicated cases; there being only one, so far as we 
have been able to find, where the question was directly involved 
and decided. In the case of Wright vs. Association (43 Hun., 61), 
the court had under consideration a suit upon a policy of life insur- 
ance in which it was stipulated that “if any misrepresentation or 
fraudulent or untrue answers or statements have been made, or if 
any facts which should have been stated to the association have been 
suppressed therein, * * * that then, in either event, such 
agreement shall become null and void, and all moneys which shall 
have been paid shall be forfeited to said association for its sole use 
and benefit.” Upon the back of the policy, printed in large type, 
was the following stipulation: “ No question as to the validity of an 
application or certificate of membership shall be raised, unless such 
question be raised within the first two yeurs from and after the 
date of such certificate of membership, and during the life of the 
member therein named.” The insured having died, the assuciation 
refused to pay the policy, upon the ground that the representations 
and warranties contained in the application were fraudulent; and 
upon a suit filed to enforce the contract the defendant offered to 
show that the insured, when the application was made, was afflicted 
with certain diseases, which were among those enumerated in the 
application, and that he stated therein that he was not afflicted with 
any of them. A verdict in favor of the plaintiff was directed. On 
appeal the supreme court, general term, held that there was no 
error in the rulings of the trial judge; that the language providing 
that “no question as to the validity of the stipulations should be 
raised ” was intended to and did create a short statute of limitations 
in favor of the insured, within which limited period the insurer 
must contest, if ever, the validity of the policy; that it was broad 
enough to exclude a defense founded on fraud; and that such a 
stipulation was not void as against public policy. Follett, J., in the 
opinion, says: “ The language, ‘ no question as to the validity,’ is, in 
terms, broad enough to exclude the defense sought to be estab- 
lished. The remaining question is whether the provision so con- 
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strued contravenes any rule of public policy, and is for that reason 
void. The stipulation provides that the validity of the policy shall 
not be questioned after the death of the insured, and not after two 
years from the date of its issue. An action for the recovery of the 
sum insured not being maintainable until after the death of the in- 
sured, one effect of the stipulation, if valid, is to prevent the insurer 
from interposing as a defense the falsity of the representations of 
the insured. But its effect is not to prevent the insurer from an- 
nulling the contract upon the ground of the fraudulent representa- 
tions of the insured, provided an action for that purpose is brought 
in the lifetime of the insured,-and within two years, from the date 
of the policy. The practical and intended effect of the stipulation 
is, as held by the trial court, to create a short statute of limitations 
in favor of the insured, within which lmited period the insurer 
must test, if ever, the validity of the policy. It is settled that a 
stipulation in a policy limiting the time within which an action may 
be brought thereon is not against public policy, and that an action 
begun after the stipulated time cannot be maintained. [Citing 
cases.] If a stipulation shortening the period within which the 
statute permits the insured to enforce his rights in the courts is not 
against public policy, it is difficult to see upon what ground a stipu- 
lation shortening the time which the statute and the rules of the 
common law give an insurer to enforce its rights in the courts can 
be held to contravene public policy. * * * A stipulation like 
the one under consideration ought to be an incentive for the insurer 
to exercise vigilance and good faith in investigating the truth or 
falsity of the representations upon which the policy is issued while 
the matter is fresh. The witnesses are all alive, and the exact truth 
can, if ever, be ascertained; and the stipulation prevents the insurer 
from lying by and receiving the premiums during the life of the in- 
sured, and after his death, when the good faith and truth of his 
representations cannot be supported by his oath, contesting the 
policy on the ground that the insured’s representations were false 
or untrue. Such a stipulation is neither unreasonable nor contrary 
to public policy.” This degision was affirmed by the court of ap- 
peals (118 N. Y., 237); Potter, J., in the opinion, saying: ‘‘No 
doubt, the defendant held it out as an inducement to insurance by 
removing the hesitation in the minds of many prudent men against 
paying ill-afforded premiums for aseries of years, when, in the end, 
and after payment of premiums, the death of the insured, and the 
loss of his and the testimony of others, the claimant, instead of re- 
ceiving the promised insurance, may be met by an expensive law- 
suit, to determine that the insurance which the deceased has been 
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paying for through many years has not, and never had, any exist- 
ence, except inname. While fraud is obnoxious, and should justly 
vitiate all contracts, the courts should exercise care that fraud and 
imposition should not be successful in annulling an agreement to 
the effect that, if cause be not found and charged within a reascn- 
able and specific time, establishing the invalidity of the contract of 
insurance, it should thereafter be treated as valid. Hence I fail to 
perceive any error in the disposition made of this question in the 
court below.” 

As the terms of the incontestable clause in the present case were 
broad enough to exclude the defeuse of fraud, and as the time fixed 
in which the fraud must be discovered, if any had been perpetrated, 
was three years, and as it is, beyond question, a reasonable time, we 
feel no hesitancy in holding that the contract was valid, and that 
there was therefore no error in the ruling of the court below that 
the insurer could not set up as a defense to a suit on the policy any 
ground growing out of misrepresentation or concealment, although 
amounting to a fraud, after the policy had been in force three years, 
and three full yearly payments had been made thereon; there being 
no question of misrepresentation as toage. The present case is 
one peculiarly appropriate for an application of these principles. 
The very matter now set up to defeat the policy (that is, habits of 
drunkenness of the insured) was so public and notorious in the city 
in which he lived that it is manifest from the record that a letter 
addressed to any prominent business man or any city official at any 
time between the date of the first application for insurance to the 
date of the death of the insured would have disclosed practically 
the state of affairs now shown to have existed. There being no 
evidence before the trial court as to what the law of Massachusetts 
is as to contracts like the one in question, it will be presumed that 
the common law is of force there on the subject: Railroad Co. vs. 
Lacy, 43 Ga., 461; Pattillo vs. Alexander, 96 Ga., 60. There being 
nothing in the common law which would invalidate the contract, 
and it being consistent with the law of Georgia to give it effect, it 
will be enforced in the courts of this State. 

2. It was contended that, even considering the incontestable 
clause to be valid, still, under the terms of the policy in the present 
case, the insurer was not debarred from taking advantage of other 
defenses which it is claimed were embraced in the policy. The 
policy stipulated that “death of the insured in consequence of the 
use of intoxicating liquors or narcotics, or by his own hand or act, 
whether sane or insane, whether the act be voluntary or involun- 
tary, is a risk not contemplated or covered by this contract, and 
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against which this association does not insure,” and that if “the in- 
sured shall fall into the habit of becoming intoxicated, or into the 
habitual use of narcotics, or shall have delirium tremens, within 
three years from the date hereof, then this contract shall be void; 
and in such event the insured hereby authorizes and directs the 
association to cancel this contract, and return to him the sum of all 
payments made thereon, which sum he agrees to accept for himself, 
his heirs or assigns, in full and complete settlement of all liability of 
said association under this contract.” The contract as contained in 
the policy must be construed as a whole, so that, if possible, each 
stipulation shall be made consistent with the others, and the whole 
allowed to stand. If, however, the clauses in the contract are of 
such a nature that they conflict with each other, then that interpre- 
tation must be placed upon the writing which would be most favor- 
able to the insured. In the case of National Bank vs. Insur- 
ance Co. (95 U. S., 673), it was held that, “the policy having 
been prepared by the insurers, it should be construed most 
strongly against them.” In Thompson vs. Insurance Co. (136 U.S., 
287, 297), Mr. Justice Harlan says: “If a policy is so drawn as to 
require interpretation, and to be fairly susceptible of two different 
constructions, the one will be adopted that is most favorable to the 
insured.” Construing the above-quoted clauses of the policy in 
connection with the incontestable clause, it would seem a proper in- 
terpretation of the three clauses, as a whole, that these things which 
were declared to be acts which would vitiate the policy were such 
as occurred within three years from its date, and that they should 
be valid and sufficient reasons for rescinding the contract and can- 
celing the policy at any time within the period provided for. This 
would be a fair interpretation of the contract, and would appear, 
from the terms of the paper, to be the intention of the parties to it. 
But even if this were not true, and if the presence of the other two 
clauses raises a doubt as to whether they are consistent with the in- 
contestable clause, as it is to be presumed that the incontestable 
clause was placed in the policy for the benefit of the insured, the 
doubt as to the intention of the parties must be resolved by giving 
it a construction which would make that clause the controlling one. 
It seems to us that interpreting the policy fairly and reasonably, 
according to its terms, it was the intention of the parties that all 
grounds of defense which by the exercise of ordinary care could 
have been discovered within three vears, are intended to be cut off 
by the incontestable clause. We think this view is abundantly sus- 
tained by the authority above cited, and also supported by reason. 
There can be no doubt that the interpretation which is placed upon 
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every policy of the character of the one under consideration, by the 
holder, is that after the lapse of the period tixed the policy is to be 
free from defenses. It can be asserted with equal confidence that the 
fact that the holder in each case so understands is well known to 
the insurer. The incorporation into the policy of subsequent clauses 
which produce doubt, and make the policy difficult of interpreta- 
tion, will not have the effect of relieving the insurer of the burden 
that is placed upon him by the rule which requires that the clauses 
in the policy “should receive the construction the insurer had 
reason to suppose was put upon them by the insured:” Wads- 
worth vs. Tradesmen’s Co., 132 N. Y., 540; May, Ins.,§ 174. In 
Simpson vs. Insurance Co. (N. C.), the defendant agreed that “all 
restrictions of travel, occupation, or residence expressed in the 
original policy” should be waived, and that the “ policy should be, 
from the date of that agreement, incontestable;” and it was added 
that when the policy became a claim “the amount of insurance” 
should be paid to the beneficiary upon proof of death. The insured 
died, and claim was made for the full amount of the policy. The 
company refused to pay this amount; claiming that it had a right 
to discharge its liability by the payment of a less sum, which was 
stipulated in the original policy to be paid in the event of the 
breach of certain conditions. The court held that, under the incon- 
testable clause, this could not be done. Burwell, J., in the opinion, 
says: “The quality of incontestability could with no propriety be 
predicated of this contract of insurance if it was still allowed to the 
insurer to dispute its liability to the insured for the ‘amount of the 
insurance’ upon the ground that the death was caused ‘ by the use 
of intoxicating liquors, or by opium, or from the violation of law, or 
any condition or agreement contained in this policy, or the applica- 
tion upon which this policy is issued.’ And yet, if it may now, under 
its contract, contest with this beneficiary as to its liability for the 
the amount of the insurance, upon the allegation that the deceased 
committed suicide, if may contest with beneficiaries under other 
similar contracts upon the grounds enumerated above. If this can 
be done, the policy is certainly not incontestable, for the whole tield 
of dispute would then be open to the defendant.” In Goodwin vs. 
Society (Iowa), the application for insurance stated that the death 
of the insured by his own hand was a risk not assumed by the asso- 
ciation, and the policy declared that a claim thereunder by death 
occurring two or three years after its date would be incontestable, 
except for fraud in procuring it. The court held that the society 
was liable in case of death by suicide occurring two or more years 
from the date of the policy. Deemer, J.,in referring to the conflict- 
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. Ing provisions of the policy, said that: ‘‘ We have a case, then, for 
construction of these seemingly ambiguous and conflicting pro- 
visions. The tenets established for the guidance of courts in such 
matters are well understood, and no one is better established than 
that in all cases the policy must be liberally construed in favor of 
the assured, so as not to defeat, without a plain necessity, his claim 
for indemnity. And when the words used may, without violence, 
be given two interpretations, that which will sustain the claim and 
cover the loss should be adopted.” In Association vs. Payne (Tex. 
Sup.), where the court had under consideration a contract of insur- 
ance where one clause in a policy provided that, if a certificate 
should be in force five years, it should thereafter “ be incontestable 
for any cause except for nonpayment of dues,” and it was also pro- 
vided in another clause that if the insured died by his own hand, 
whether voluntary or involuntary, sane or insane, the association 
would not be liable, it was held that the suicide of the insured after 
the policy had been in force five years would not relieve the com- 
pany from liability. It has, however, been held that the incontest- 
able clause does not have the effect of doing away with clauses in 
the policy merely regulating the remedy to be pursued by the person 
entitled to sue thereon, and that, if the policy stipulated that actions 
should be brought thereon within six months from the death of the 
insured, there was no such inconsistency between this and the in- 
contestable clause as would render the clause in regard to the time in 
which the suit should be brought inoperative: Brady vs. Insurance 
Co. (Pa. Sup.). It would seem therefore to be the rule that, in regard 
to every matter which would have the effect of defeating or destroy- 
ing the contract, the incontestable clause would be controlling, and 
stipulations in the policy to the contrary must yield, and that pro- 
visions in regard to remedies and conditions to be performed before 
suit is brought, and like conditions merely affecting the remedy to 
be pursued upon a valid contract, would not be affected by the 
clause as to incontestability. 

3-8. On October 27, 1892, the insured was notified that a premium 
was due on the policy within thirty days from that date. The pre- 
mium was not paid within the time specified. The record shows, 
however, that the premium was paid, and a receipt for it issued by 
the association on December 15, 1892. This is all that appears in 
regard to the matter of payment, or the circumstances under which 
the payment was made. That the insured was in default is clear, 
because the premium was not paid on the date when due. That he 
subsequently paid the premium, and that the company treated it as 
paid, and receipted him for the same, is equally clear. As a general 
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tule, the receipt by the insurer of the premium after maturity is a 
waiver of the forfeiture which would otherwise take place; and this 
is true even though the payment be made to an agent of the insurer, 
who does not disclose to his principal, when transmitting the amount 
collected, that it had been paid by the insured after the premium 
was due: Bliss, Ins., § 194. 

But it is contended by the defendant that the policy had lapsed, 
and that the payment of the premium on December 15, 1892, and 
the health certificate dated December 19th, were a part of one and 
the same transaction, and that the reinstatement took place upon 
the performance by the insured of two conditions (that is, payment 
of the premium, and furnishing the health certificate); the differ- 
ence in the dates being due to the fact that the premium was re- 
ceived immediately on the day that the contract of reinstatement 
was entered into, but that the health certificate was subsequently 
forwarded. There is no evidence to this effect, but it is claimed 
that such a state of facts is necessarily to be inferred frcm the ex- 
istence of the two papers usual in such transactions, bearing date 
within a few days of each other. If the health certificate bore date 
before the premium receipt, the inference might be as contended 
for. The defense rests upon a forfeiture. Forfeitures are not 
favored by the law, and, if it were allowable to establish them by 
inference alone, certainly they cannot be established by inferences 
antagonistic to the presumption arising from an admitted writing 
of the person setting up the forfeiture. 

It is further contended that the health certificate contained state- 
ments which were untrue in regard to the health of the insured, 
that the reinstatement had taken place upon the faith of the certi- 
ficate, and being thus procured by fraud, was void. The question as 
to whether the reinstatement had been procured by fraud was sub- 
mitted to the jury. There was evidence, as is above shown, which 
would require the jury to find that there had been no lapse; the 
payment and the receipt of the premium on December, 15th being 
a waiver of the right to treat as a forfeiture the failure to pay on 
November 27th. There was also evidence which would have war- 
ranted the jury in finding that no statement in the health certificate 
would amount to a misrepresentation, and vitiate the reinstatement 
on account of fraud. The court charged the jury that there was a 
lapse, and submitted the case to the jury on the question as to 
whether the reinstatement had been procured by fraud. On this 
issue, as we have seen, there was evidence sufficient for the jury to 
find for the plaintiff. In either view of the matter, there is nothing 
in the exception under consideration to authorize the granting of a 
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new trial. If there was no lapse, the verdict on this issue was de- 
manded by the evidence. If there was a lapse, there was evidence 
to authorize a finding that a reinstatement had taken place, and the 
insured was again a member of the association, with all of the rights 
that he had before the lapse. It is true, it has been held that a re- 
instatement makes a new contract; but the old contract is looked to 
for the terms, conditions, and stipulations of the new contract. The 
old contract in the present case being that the policy should be 
“incontestable after three years from its date,” upon the payment 
of three annual premiums, the new contract (there being neither in 
the application for reinstatement nor the original policy anything to 
the contrary) would be governed by the same terms; and the period 
of incontestability would be reached three years from the date of 
the original policy, notwithstanding the fact that one of the sums 
necessary to make up the three annual premiums required to be 
paid had not been paid at maturity, and a lapse and reinstatement 
had taken place. The failure to take advantage of the right of for- 
feiture, and the consent for reinstatement, restores the original con- 
tract in all its vigor. Especially is this true where there was po 
notice of any character to the insured that such a radical change in 
his contract would be brought about by a lapse and reinstatement. 

The insured received a notice on January 27, 1894, that the 
quarterly premium would be due thirty days thereafter, and it ap- 
pears from the record that this notice was marked “ Paid” on 
February 26, 1894. It also appears that he had notice of a sum due, 
referring to the same premium, but upon which there was no entry 
of payment. On February 19th the insured had a letter from the 
association, in which it was stated that, if a note for thirty days was 
sent it on or before February 27th, it would accept the same “in 
payment of quarterly premium due on that date.” The note was 
not sent before February 27th, and another letter from the associa- 
tion stated that, if the note was sent by the lst day of March, it 
would be accepted. On February 28th the insured signed and 
transmitted to the association for the premium a note, copy of which 
is set out above. It seems that this note was not paid at maturity, 
and a correspondence followed between the association and the in- 
sured and his wife in reference to this note, and the quarterly pre- 
mium due on May 27th. An examination of the correspondence, 
which is set out in the statement of facts above set forth, will show 
that both the February and May premiums were paid. There was 
sufficient evidence in the record in this correspondence for the jury 
to find that the note of February 28th was accepted by the insurer 
as payment of the premium. There was a sufficient amount for- 
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warded by Mrs. Robinson to pay the May premium before it was 
due. It appears that, when the association received this remittance, 
Mrs. Robinson’s attention was called to the fact that the note was 
unpaid; and at her request the association appropriated the amount 
which had been remitted by her for the May premium to the pay- 
ment of the note given for the February premium, and then ex- 
tended to her an indulgence in the matter of the May premium. 
The note was payment of the February premium. The ‘cash re- 
mitted was payment of the May premium, and, when received by 
the insurer, it extinguished the liability on that account. When, 
with the consent of Mrs. Robinson, the money which had been sent 
to pay the May premium was used by the association to pay the 
February note, upon the express condition that she should have 
further time to pay the May premium, that the May premium was 
not actually paid until after it was due would not cause the policy 
to lapse. So it would seem clear that there had been no such de- 
fault in the payment of either the February or the May premiums 
as would cause the policy to lapse. The February premium was 
paid by the acceptance of the note in payment of the premium. The 
May premium was paid by the cash remitted for that purpose, and 
received by the association with directions to so apply it That 
afterwards a transaction was entered into between the association 
and the wife of the insured by which the money used to pay the 
May premium was appropriated to pay the February note, and the 
May premium was thereafter again paid in cash, would not cause a 
lapse in the policy, because there was no default. The money sub- 
sequently forwarded by the wife of the insured in payment of the 
May premium was in effect a payment of the note. There being no 
such default in the payment of these premiums as would cause a 
forfeiture of the policy, there was no necessity for the reinstatement, 
and therefore the health certificate was unnecessary. 

While it is true, as a general rule, that a promissory note is not 
payment of a debt which it represents, until it is itself paid, still it 
becomes payment of the same when the parties, by express stipula- 
tion, so agree. The correspondence in reference tu the note given 
for the February premium furnishes sufficient evidence to show that 
such was the intention of the parties to this transaction in reference 
to the note. The note having been accepted in payment of the pre- 
mium, it would seem that it became then a separate and independent 
transaction, and had no further relation to the contract of insurance. 
Especially would this be true in the present case, where there was 
no stipulation in the note that the contract should become forfeited 
upon failure to pay the note at maturity. See May, Ins., § 345E; 
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Joyce, Ins., § 1202, notes 5-8. If there was a lapse of the policy, 
either growing out of the failure to pay the premiums due on Oc- 
tober 27, 1892, February 27, or May 27, 1894, and a reinstatement 
was necessary on account of any of these lapses, and such reinstate- 
ment was secured bya certificate furnished by the insured, in which 
there was a statement that he was in good health, and such state- 
ment was false, and so material that his conduct would amount to a 
fraud, then the effect of the fraud would be to render his reinstatement 
void, and the policy would remain lapsed. If, however, there had 
been no lapse, the statements in the health certificate would be imma- 
terial and irrelevant. As the court instructed the jury that there 
was a lapse in 1892, and as it is possible that they might have be- 
lieved that there was also a lapse in 1894, their finding in favor of 
the plaintiff was in effect a holding that the statements made by the 
insured in his applications for reinstatement were, however false, 
immaterial. 

Counsel for defendant contended that it was erroneous to submit 
to the jury the question of the materiality of these representations, 
and that it should have been decided by the court. In support of 
this they refer to that clause in the policy which declares, in sub- 
stance, that the place of the contract is the city of Boston, and that 
it is to be governed and construed only according to the laws of the 
State of Massachusetts. While it is true that under this statement 
in the policy the contract becomes a Massachusetts contract, and is 
to be dealt with in the same manner as if it had been executed in 
that State, the laws of that State have that force and effect only in 
this State which they are declared to have in the Constitution of the 
United States, or which is recognized by this State in accordance 
with the comity of States: Pol. Code, § 9. Whenever a contract 
made in a place outside of the territorial jurisdiction of this State is 
sought to be enforced in this State, courts here will enforce the con- 
tract, and give effect to the laws of the place in which it was exe- 
cuted, so far as that can be done without violating the law of this 
State or its established policy. In such cases the laws of the State 
in which the contract is executed determine the “ validity, form, and 
effect”’ of the contract which is sought to be enforced: Id., § 8. 
There being nothing in the contract in the present case which is 
violative either of the law orthe public policy of this State, and it 
not being contended it in any way violates the laws of the State of 
Massachusetts, this court will deal with the same as a Massachusetts 
contract, and will uphold it as valid in substance, sufficient in form, 
and to have the same effect as between the parties which it would 
have under the laws of that State. It is one thing for the courts of 
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a State to recognize and give effect to the laws of another State in 
reference to the validity, form, and effect of contracts, and an en- 
tirely different thing to so deal with the laws of such State relating 
to the procedure and the remedies on a contract sought to be en- 
forced in a former State. The comity of States demands that we 
recognize a Massachusetts contract as valid when it is so under the 
laws of that State, but there is no comity which requires that the 
procedure in the courts of this State conform to the procedure in 
the courts of that State, simply because by comity we are enforcing 
a contract either executed there, or by its terms to be so treated. 
That the lex loci controls as to the validity, form, and effect of the 
contract, and the lex fori as to the remedies thereon, is simply a 
statement of elementary law. The courts of the State of Georgia 
will recognize this contract as a valid contract, because it appears 
to be such under the laws of Massachusetts, and is clearly such 
under the laws of this State, but will give the plaintiff and the de- 
fendant, respectively, for the purpose of enforcing it, on the one 
’ hand, or defeating it, on the other, such remedies only as are given 
to other persons who sue or are sued in the courts of this State. It 
is immaterial, therefore, for us to consider what is the law of Massa- 
chusetts in reference to the tribunal, or that part of the tribunal, 
that determines the materiality of the misrepresentations relied 
upon to defeat a contract of insurance which is the subject of a suit 
in this State. These are questions which each State is entitled to 
decide for itself, and to that end erect tribunals, and lay down 
rules of procedure therein. The law of Georgia can declare what 
questions shall be passed upon by the court, and, what questions 
shall be passed upon by the jury. Persons seeking either to en- 
force or defeat contracts made in another State with citizens of 
this State, when they sue or are sued in the courts of this State, 
have no right to say that the tribunal fixed by its laws is not satis- 
factory to them, and to demand a tribunal erected in accordance 
with the law of the State in which the contract is made. See Dicey, 
Confi. Laws, p. 711; Story, Confl. Laws, (8th Ed.), §§ 556-558. This 
doctrine is fully recognized in the case of Joice vs. Scales (18 Ga., 
725), and in Toomer vs. Dickerson, 37 Ga., 428. In the latter case, 
Judge Warner, in the opinion, lays down the principle clearly as 
follows: “It was further insisted in the argument that, although 
the bond was executed in Georgia, it was intended to be, and was 
in fact, a South Carolina contract, and as such should be governed 
by the laws of the latter State in its enforcement in the courts of 
this State. Conceding, ex gratia, that it is a South Carolina con- 
tract, the plaintiff seeks to enforce it in the courts of this State. 








1898. ] Massachusetts Benefit Life Ass'n vs. Robinson. 1029 
Neither the validity nor the construction of the contract is questioned. 
The only controversy between the parties is as to the remedy upon 
that contract in the courts of this State. The question here is, can 
the creditor enforce his remedy against the security upon his South 
Carolina contract in the courts of this State, in accordance with our 
laws regulating that remedy? We give to him the same rights and 
remedies in our courts, for the enforcement of his contract, as we 
give to our own citizen; no more, no less. Mr. Justice Story states 
the rule correctly when he says: ‘ Whenever a remedy is sought, it 
is to be administered according to the lex fori, and such a judg- 
ment is to be given as the laws of the State where suit is brought 
authorize and allow, and not such a judgment as the laws of other 
States authorize or require: Story, Confl. Laws, p. 954, § 572; De 
La Vega vs. Vianna, 20 E. C. L., 487; Whittemore vs. Adams, 2 
Cow., 626. When a party comes into the courts of this State to 
enforce his remedy upon his contract, that remedy will be enforced 
in accordance with the laws of this State regulating that remedy, 
and not according to the remedy provided for the enforcement of 
similar contracts in the State of South Carolina, although the con- 
tract may have been made in the latter State.” See, also, Railroad 
Co. vs. Nix, 68 Ga., 572. As it has been held by this court in the 
case of Insurance Co. vs. Fulton (80 Ga., 224), that it was proper to 
submit to the jury the question as to whether or not a misstatement 
made in the application for a policy of fire insurance was material, 
and would have the effect of avoiding the policy, and this being, as 
long as that decision stands, the established procedure to be fol- 
lowed in such cases, there was no error in the present case in sub- 
mitting to the jury the question of the materiality of the misrepre- 
sentation alleged to have been made by the insured in his applications 
for reinstatement. 

9. The error assigned is one of the grounds of the motion for a 
new trial is upon the refusal of the court to admit in evidence the 
following letters :— 


Atlanta, Ga., Feb. 16, 1891. Dr. Samuel G. Dutton, Medical Director Mass. 
B. L. Asso., Boston, Mass.—Dear Sir: I write this note to you in explana- 
tion of some questions in the within application, viz., John M. Robinson. 
You will see, regarding his habits, that he gets on an occasional spree. Mr. 
Robinson is not a chronic drinker, but has, in years gone by, drank occasion- 
ally. I said in the application, a ‘fair risk,” but in reality he is a first-class 
risk ; and I merely make the difference on account of his past habits, as it 
has been several years since he drank at all. You can accept him in safety, 
as he is physically A. number one, and will doubtlessly live his expectancy. 

Yours respectfully, C. C. Green, Medical Examiner. 

Boston, Mass., Feb. 25, 1894. To J. A. Bourney, Agent M. B. A.—Dear Sir: 

Our medical department requests additional information upon the following 
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point in the case of John M. Robinson: How long since the drinking habit 
was abandoned ? G. A. Litchfield, Secy. 

Return this letter, with answer below. 

Answer here: 

Atlanta, Ga., Feb. 22, 1891. About two years. C. C. Green, Medical 
Examiner. 

It was agreed by counsel for the plaintiff that the letters should 
be admitted in evidence as the testimony of Green, and should have 
the same effect as if he had been sworn as a witness in the case, and 
that, if he would have been allowed as a witness to have answered 
questions which would have elicited the information which was 
contained in the letters, the letters should be admitted as his testi- 
mony. It was contended by the counsel for the defendant that as 
one of the clauses in the policy declared that “no agent of this as- 
sociation is authorized to make up, fill up, or alter any such appli- 
cation. In doing any such act, he shall be taken and considered 
as the agent of the applicant, and not of the association,” and pro- 
vided that in certain contingencies a private letter should be written 
by the medical examiner to the association,—Dr. Green was the 
agent of the insured in filling up the blanks in the application and 
writing the letters, and that, therefore, bis declarations were admis- 
sible against the insured and those claiming under bim. If the 
effect of the stipulation was to make Dr. Green agent of the insured, 
his agency terminated when the blanks were filled up and the appli- 
cant signed the paper. Certainly it was not in contemplation of the 
applicant, the insurer, or of Green that he should continue to be 
the agent of the applicant to write letters to the association in re- 
gard to the application. That the insured did uot consider him his 
agent for this purpose would seem to be clear. That the insurer 
did not is equally clear. The letters called for in the application 
were to be without the knowledge or acquiescence of the applicant, 
and such matters as an agent would write to his principal. That 
Green did not so consider himself is equally evident from the way 
in which the letters were signed. If Green was not the agent of 
the insured, the evidence was irrelevant, and in either event it was 
properly excluded. Dealing with the case as we do, and giving full 
effect to the incontestable clause, it would seem that the declarations 
made in the letters, even if admissible in evidence, would have been 
immaterial. Certainly the declarations made in these letters could 
have had no greater effect than if they had been made by the ap- 
plicant himself under the same circumstances which surrounded 
Dr. Green when be made them. If, accompanying or following the 
application, the insured had written a letter stating in regard to 
himself exactly what Dr. Green has stated in the letter, this would 
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not have relieved the association from the duty resting upon it to 
inquire into the truth or falsity of all the statements made by the 
insured in the application or otherwise, nor have prevented the pol- 
icy from ripening into an incontestable policy after the lapse of the 
period fixed in the contract for that purpose. 

10. Error was assigned upon the following charge: “In this ap- 
plication for reinstatement, John M. Robinson says: ‘I hereby 
warrant that I am in good health; that I fully understand that my 
reinstatement in the Massachusetts Benefit Association is only on 
condition that the above warrant is true.’ The defendant contends 
that the warranty was not true, and that he was, therefore, never 
reinstated,—that is, that his rights under the policy were never re- 
stored to him,—but that, the condition being not true, he would 
not be entitled to recover. Well, he warrants in this application 
that at that time he was in good health, and if you find that the 
warrant was not true, from the evidence, then the plaintiff in this 
action would not be entitled to recover, because Mr. Robinson said 
that he understood that he was reinstated in the Massachusetts 
Benefit Life Association only on the condition that the warrant is 
true. You will understand by ‘ good health,’ in this connection, 
that state of health which his original application disclosed to the 
company. If he was in that state of health, then that would be a 
compliance as to this warrant, and, so far as that clause of defend- 
ant’s plea is concerned, the plaintiff would still be entitled to re- 
cover.” The objection urged to this charge was that it limited the 
effect of the warranty in the application for reinstatement, that the 
insured was in good health, to a warranty that his health was the 
same as it was at the time that the application was made for the 
policy. We can see no objection to this charge. Such must have 
been clearly the meaning of the insured when he signed the appli- 
cation, and such, undoubtedly, must have been the interpretation 
placed upon that term by the insurer. We reach this conclusion 
from reasons dictated by common sense. The warranty in the ap- 
plication for reinstatement simply was that he was in that state of 
health that was good, relatively to him; that there had been no 
material change in his health between the date of the application 
for the policy and the date of the application for reinstatement. It 
would be unreasonable to hold that the term “ good health,” in 
such an application, meant that a man who in 1891 had an infirmity 
which was disclosed to the insurer was in 1892 entirely restored, 
and a perfectly sound man. ‘Good health” is a relative term, and 
the warranty in the application for reinstatement by the insured 
that he is in good health cannot be otherwise corstrued than as 
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meaning, “I am now in practically the same health as when you 
undertook to insure my life.” See Seiverts vs. Association (Iowa), 
and authorities there cited: Insurance Co. vs. Carder (27 C. C. A., 
344), and authorities there cited. . 

11. We do not deem it necessary to deal specifically with all of 
the numerous questions made in this voluminous record. We 
have dealt with all that it seems to us require treatment at length. 
There was no such error, either in the charges or refusals to charge, 
or in the admission or rejection of evidence, as would require the 
granting of a new trial; and, after a laborious and painstaking con- 
sideration of the record and the many questions involved, we have 
reached the conclusion that, if any error was committed, it was 
either in favor of the defendant, or it was of such a nature as would 
not require the granting of a new trial. While we do not think a 
new trial should have been granted, we are of the opinion that 
there was no evidence to authorize that part of the verdict finding 
in favor of the plaintiff certain amounts as attorney’s fees and dam- 
ages. We think that the plaintiff was entitled to recover on the 
policy, and the jury were justified in so finding, and the judge com- 
mitted no error in refusing a new trial; still we cannot say that the 
record discloses that the defendant acted in bad faith, either in 
submitting the questions involved in this case to the adjudication 
of the trial court, or, upon being unsuccessful there, in bringing 
the case to this court. Some of the questions involved in this case 
are for the first time adjudicated in this State. They are not such 
questions as can be said to be easy of solution. Under such cir- 
cumstances, it cannot be said that a resort to the courts by the de- 
fendant to have these questions determined was unreasonable; and 
a penalty for bringing the case into court cannot, with any propriety, 
be imposed upon the defendant, when the law of this State says 
that a penalty shall be imposed only in cases where the defendaut 
has acted in bad faith. The judgment of the trial judge in over- 
ruling the motion for a new trial is affirmed, and direction is given 
that so much of the verdict of the jury and judgment of the court 
as refers to attorney’s fees and damages be written off from the 
same, and that when this is done the judgment stand in favor of 
the plaintiff for the principal and interest due upon the policy; the 
costs of this writ of error, and all costs in the court below which 
have accrued since the rendition of the verdict, to be taxed against 
the defendant in error. 


Judgment affirmed, with directions. All the justices concurring. 
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ABANDONMENT. See Torat Loss 2. 
ACCIDENT. 


1. Buioop Porsonrine. 


Under a policy insuring a person against bodily injury sustained by external, 
violent and accidental means, with a provision for payment to a benefici- 
ary or beneficiaries in case of death from such injuries within ninety days 
therefrom, independently of all other causes, and with a condition that 
the liability of the assurer shall not extend to injuries, fatal or otherwise, 
resulting wholly or in part from poison or anything accidentally or other- 
wise taken, administered, absorbed or inhaled, held, that death caused by 
blood poisoning from the effects of the absorption into the system of septic 
poison evolved by the propagation of germs in cotton inserted by a den- 
tist in wounds caused by the removal of teeth from the mouth of the de- 
ceased, to stop hemorrhage, is within the condition and creates no liabil- 
ity under the policy. Kasten vs. Interstate Casualty Co. of N. Y., 726. 


2. DeatH From Mosquito Bite. 


According to the evidence of the physicians, death resulted from blood poison- 
ing, which was often caused by the bites of mosquitoes and other insects ; 
also the insured had stated that his trouble began with a bite from a 
mosquito, and there was evidence that the inflammation had begun at the 
place designated as bitten. The autopsy indicated no evidence of blood 
poisoning but death from rupture. 

Held, That it was error to direct verdict for defendant or to refuse evidence 
of the statement of deceased. 

Held, That death from the sting of an insect is ‘‘through external, violent, 
and accidental” means within the policy, and such sting is the proximate 
cause when blood poisoning ensues. 

Held, That such result of sting is not the ‘‘ result of poison in any form or 
manner,” or of ‘‘ contact with poisonous substances,” within the policy. 
Omberg vs. United States Mut. Ass’n, 68. 


3. Errect oF CLASSIFICATION— REFORMATION, 


Deceased stated in his application to an accident company that he was a baker 
proprietor and working for himself, and was insured as a ‘‘ proprietor,” 
giving him a classification which entitled him to $5,000. A manual with 
which he was familiar gave bakers working a different classification from 
baker proprietors, and allowed a much smaller indemnity. The certifi- 
cate provided that if occupied in a class more hazardous, a corresponding 
indemnity only would be allowed. 

Held, In application by the company to reform the contract that it had made 
a special classification with sufficient knowledge of the facts, and was 
liable for the full amount. Schmidt vs. American Mut. Acc. Ass’n, 212. 


\ 


4. Empuoyers’ Liaprtiry—AcrtIon. 


Where a policy of accident insurance, issued to an employer, stipulated for 
the payment of specified sums to the policyholder ‘as trustee fur the 
benefit of any workman injured, and, in case of his death, his legal repre- 
sentatives,” thé sum to be paid in the latter event being one year’s cur- 
rent wages of the deceased workman, the policy further providing that 
no person except such employer should have against the insurance com- 
pany any action or claim, but containing nothing indicating any inten- 
tion whatever by the parties thereto to contract with reference to an 
escheat to the State in case of the death of an employe without heirs, 
such employer, suing as such trustee, could not maintain upon such policy 
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an action against the company for the year’s wages of a deceased work- 
man without alleging that the latter in fact had a legal representative or 
representatives, and setting forth his name or their names. American 
Employers’ Liability Ins. Co. vs. Sloss Iron § Steel Co., 333. 


5. EvimpENcE oF DISEASE, 


Statements contained in an application for the issue of a policy of insurance 
will not be construed as warranties unless the provisions of the applica- 
tion and policy, taken together, leave no room for any other construction. 


Whether an accident or a disease caused the death of a party, whose life was 
insured against death by accident, should be submitted to and deter- 
mined by a jury, unless, with reference to that proposition, the proofs are 
so convincing that by them all reasonable men, in the fair exercise of 
their judgment, would be brought to adopt the same conclusion. 


Where an accident insurance association introduced evidence of the state- 
ments of one of its members with reference to an accident which had 
happened to him some hours before the time of making such statements, 
it cannot complain because the same statements, made to other witnesses, 
were proved by the adverse party. Modern Woodmen Acc. Ass’n vs. 
Shryock, 772. 

6. EVIDENCE OF DROWNING oR SUICIDE. 


The policy insured against death by external, violent, and accidental means. 
According to the evidence the deceased was insolvent, and heavily in- 
sured. He went out rowing alone after inviting a friend, who refused, 
and fell out of the boat while reaching for his hat in the water. He 
called for help; swam after the boat, and when reached was floating with 
face down, and dead. According to experts he might have died from 
drowning, and the body be kept afloat by gases due to indigestion, or 
might have died from an apoplectic fit, or from drowning due to such fit. 


Held, That in such case the legal presumption was against suicide, and the 
question was for the jury. Burnham et al. vs. Interstate Casualty Co. of 
New York, 688, 689. 

7. EvipENce oF MurRpERr. 


An accident policy provided that it should not be liable for injuries inten- 
tionally inflicted upon insured by himself or another. The insured was 
found dead, according to the evidence, near the residence of S., a few 
minutes after he had been seen alive, and a report of a gun had been 
heard. His body contained wounds from shot, and S. was seen near, in 
his doorway. Held, That evidence of a previous quarrel with S., over 
business, was admissible. 


Held, That evidence that 8. shortly after surrendered himself to an officer, 
and admitted to him the killing, while insured was retreating. 


Held, That evidence of later declarations of S., as to the killing, were too 
remote. 

Held, That an indictment of 8. for murder was not admissible, nor was a 
record of his subsequent pardon from the consequences of his sentence by 
the court. 

It was misleading to instruct the jury, under such circumstances, that they 
should not indulge in presumptions. Masons’ Fraternal Acc. Ass’n vs. 
Riley, 705. 

8. Huntine ILLEGAL GAME. 

One who has started to hunt prairie chickens with a loaded gun at a season 
of the year when it is unlawful to kill prairie chickens has not, by such 
act, committed the offense of attempting to kill prairie chickens. 

One who hunts for game with a loaded gun cannot be said to have voluntarily 
exposed himself to unnecessary danger by such act, within the meaning 
of the provision in an accident-insurance policy which declares that, for 
injuries sustained by reason of a voluntary exposure to unnecessary dan- 
ger, there can be no recovery. 

Nor is an attempt to scale a bank with a loaded gun in hand a voluntary ex- 
posure to unnecessary danger, within the meaning of such a provision. 

Cornwell vs. Fraternal Acc. Ass’n of America, 90. 
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9. INDEMNITY WHEN DvuE—NEGLIGENCE—OCCUPATION. 


The policy indemnified against loss of time on satisfactory proof of injury 
‘in a sum not exceeding $25 per week, or the money value of his time, 
for such period of total disability as shall immediately follow the accident 
* * * not exceeding, however, fifty-two consecutive weeks.” 


Held, That the indemnity was due and payable weekly and not at the end of 
the time, and sent prior to such end was not premature. 


The insured was injured by the discharge of his gun while hunting, due to 
the turning of a fence rail on which he was sitting with the gun cocked. 


Held, That whether the insured used due diligence for his safety as the 
policy required, was for the jury. 

Held, That the policy was not defeated by the fact that he was insured as a 
“grocer with desk and counter duties,” in the absence of evidence that 
his occupation was that of a hunter, although the policy had a special 
hunters’ class. Kentucky Life § Accident Ins. Co. vs. Franklin, 642. 


10. INTENTIONAL INJUuRY—RIDING ON PLATFORM. 


An accident policy stipulated that it did not cover intentional injuries, vio- 
lating the rules of a corporation, or trying to leave a moving conveyance 
with steam as a motive power. The plaintiff was injured by being hurled 
from the platform of a car by a sudden jolt as it was approaching a sta- 
tion as claimed by plaintiff after the station had been called and the con- 
ductor had opened the door. A notice prohibiting passengers from going 
upon the platform while the train was in motion was posted in the car. 


Held, That the plaintiff could not recover if the injury resulted from an intent 
of the insured to harm himself, and evidence offered of such intent should 
have been submitted to the jury whether such intent was set up in 
defense in the pleadings or not. 


Held, That a stipulation for double indemnity in case of injuries while riding 
as a passenger in a passenger conveyance using steam, meant while riding 
in a safe place. 


Held, That the risk of riding on the platform was not assumed in the contract. 


Held, That a custom of going on the platforms under such circumstances does 
not affect the case. tna Life Ins. Co. vs. Hermon R. Vandecar, 481. 


11. Inrentionat KIL11Na. 


Where the insured was killed, when unarmed, by one M., the injury was ac- 
cidental as to deceased if he did not know at the time, or had not reason 
to believe, M. was armed with a deadly weapon, though deceased was 
advancing on M. in a threatening manner. 


In an action on an accident policy providing that it did not cover “‘ voluntar 
exposure to unnecessary danger,” it appeared that the insured was killed, 
when unarmed, by one M., with whom he previously had, and was then, 
having trouble. Held, That the court properly refused to charge that if de- 
ceased ‘‘approached M.,cursing him,” and applying to him a vulgar epithet, 
and M. retreated, but deceased continued to advance with threatening de- 
monstrations, although M. warned him not to approach, and M. then 
shot him, the death was not covered by the policy, since the charge 
omitted from the hypothesis presented the element of knowledge or 
reasonable apprehension by deceased of the fact that M. was armed, and, 
on his continued approach, would shoot to kill. Union Casualty § Surety 
Co. vs. Harroll, 176, 177. 


12. Notrice—Di1seasE 1N CasE OF. 

An accident policy provided that in case of any accident, or in case of death 
resulting therefrom, immediate notice must be given. 

Held, That in case of resulting death immediate notice after death was suffi- 
cient though not immediate as to the accident. 

Death resulted from blood poisoning due to an abrasion of skin on the toe by 
the wearing of a new shoe. 

Held, That this was death from bodily injuries effected by external, violent 
and accidental means. 
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Held, That where a disease is a mere link in the chain of causation between 
the accident and the death, the cause is the accident. 

Held, That a death, which is not the natural and probable consequence of a 
course of action, is an accident. Western Commercial Travelers’ Association 
vs. Smith, 530. 


13. Notice oF. 


The certificate of an accident association provided that due notice of accident 
must be given within thirty days. 

Held, That letters explaining that insured was laid up by injuries to his foot 
are not notice of the accident through which they were alleged to have 
occurred. Simons vs. Iowa State Traveling Men’s Ass’n, 438. 


14, NoritceE WHEN Too Late. 


Where an accident policy is issued subject to the condition that in case of an 
accident immediate notice shall be given, and of any claim, this is a con- 
dition precedent, and notice not given until nine months later by an em- 
ployer of accident to an employe was too late. Underwood Veneer Co. vs. 
London Guarantee § Accident Co., Limited, 910. 


15. Notice WHeEn Too Late. 


An accident insurance policy, dated October 11, 1892, contained a provision 
to the effect that written notice should be given to the defendant within 
ten days of the accident and injury for which claim to indemnity is made; 
and that, unless such notice was received within the specified time, all 
claim to indemnity under the contract of insurance should be forfeited to 
the defendant. 

Held, That the condition in the contract, at the time that it was made, was a 
valid one. 

The act of the Legislature approved March 17, 1893, to the effect that no such 
stipulation in an accident insurance policy which limits the time within 
which notice shall be given to a period less than sixty days amended in 
1895 to thirty days), after the accident, shall be valid, does not apply to a 
contract previously made. No legislative act can make invalid a pro- 
vision in an existing contract otherwise valid. 

Held, In this case, that the plaintiff cannot recover, he having failed to per- 
form his condition of the contract as to notice of the injury and there 
being no sufficient evidence of a waiver by the defendant of this provision. 
Kimball vs. Masons’ Fraternal Acc. Ass’n, 390. 


16. Occupation CoNsSTRUED. 


The insured was classified as a mill owner, superintending the same. Lum- 
bermen in the woods were differently classified. 

Held, That the question as to which occupation he was engaged in while con- 
cerned in the woods with a small portable mill was for the jury. 

Where separate findings were asked as to separate occupations of insured at 
the time of accident it was not error to charge that an affirmative find- 
ing as to one required negative answers as to the others. 

The policy provided that in case the insured is injured in an occupation or ex- 
posure classified as more hazardous, the insurance should be such as the 
premiums would purchase ;a particular exposure not a part of the in- 
sured’s occupation would not affect the policy. 

When, in reply to a notification from the insured of change of occupation, 
the company informs him that his indemnity under such occupation will 
be a certain sum, which is less than the face of the policy, and no com- 
plaint is made, the contract is modified and only the lesser sum can be re- 
covered in case of such change of occupation. Fox vs. Masons’ Fraternal 
Acc. Ass’n of America, 225, 226. 


17. Pump as Macuinery—Torau Disasinity. 


An accident policy provided that insured should not handle heavy hardware 
or machinery. 
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Held, That where the question whether a pump is such had been submitted 
to a jury without objection, its finding will not be disturbed. 

Held, That where insured was able to attend his place of business and do 
light work, though not his regular employment, he was not wholly dis- 
abled from performing any of the duties of his occupftion. McKinley vs. 
Bankers’ Accident Ins. Co. of Des Moines, 918. 


18. RetnsuRANCE IN CasE oF INSOLVENCY—MURDER. 


An accident company offered to issue free insurance to the policyholders of an 
insolvent company for such times as their premiums in the latter covered. 


Held, That such substituted policies were not bound to conform to the 
original. 

An accident policy excluding death from intentional injuries inflicted by any 
person does not cover murder. Brown et ux. vs. United States Casualty Co., 
951. 

19. Ripe on Locomortve. 


The policy insured a lumber company against loss from liability to any parties 
who should sustain accidental injuries under circumstances which im- 
posed a common-law or statutory liability on the insured. The applica- 
tion provided that it was understood that the insured employed only a 
railroad owned by themselves, and used only for their own lumbering 
purposes. The railroad was used for transporting its lumber, workmen, 
and parties having business with it, or with its store, which supplied the 
workmen. Two commercial travelers came to take orders for its store, 
and by a special arrangement were sent back on its locomotive, paying 
for its use. Through an accident to the locomotive they were injured, 
tor which the insured became liable. 

Held, That carrying passengers on the locomotive under such circumstances 
was not a fraud on the insurer, and the liability was within the meaning 
of the phrase ‘‘ lumbering purposes.” Travelers Ins. Co. vs. The Wild 
River Lumber Co., 428. 


20. Ruiprne on LocomotivE—OccuPaTIon. 


The insured under an accident policy was killed while riding on the locomo- 
tive on invitation of the superintendent of the railroad. The policy stip- 
ulated that double the specified amount should be paid in case of injury 
while riding as a passenger in a passenger conveyance using steam, but 
that it did cover attempting to leave or enter a moving conveyance using 
steam, or being in any such conveyance not provided for the transporta- 
tion of passengers. 

Held, That the locomotive was part of the conveyance used for the trausporta- 
tion of passengers. 

Held, That the beneficiary was entitled to recover the double benefit. 

Held, That a provision that if insured was injured in an occupation or ex- 
posure more hazardous than that given the insurance should be limited 
to a certain sum, apply to risks arising from a business or occupation, 
and not to individual acts as a passenger. Berliner vs. Travelers Ins. Co., 
841. 

21. Svicrpe as DEFENSE. 


The Missouri Statute which provides that suicide shall be no defense in suits 
on life insurance policies, does not apply to policies insuring against ac- 
cidents. The case is not affected by the fact that life companies are per- 
mitted by statute to do an accident business in a separate department, 
where, under prior legislation, accident insurance had been specially pro- 
vided for in separate companies. Ticktin vs. Fidelity & Casualty Co. of 
N. Y., 925. 

22. Tora DisaBriity DEFINED. 


The defendant insured the plaintiff against loss of time effected through ex- 
ternal, violent, and accidental injuries ‘‘ wholly and continuously dis- 
abling him from transacting any and every kind of business pertaining 
to his occupation of merchant.” 
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Held, That the evidence justified the jury in finding that he was ‘‘ wholly dis- 
abled” within the meaning of the policy. 


Total disability does not mean absolute physical inability to transact any 
kind of business pertaining to the occupation of merchant. It is suffi- 
cient if his injuries were such that common care and prudence required 
him to desist from transacting any such business in order to effectuate a 
cure. 

Inability to transact some kinds or branches of business pertaining to his oc- 
cupation as merchant would not constitute total disability within the 
meaning of the policy, provided he was able to transact other kinds or 
branches of business pertaining to such occupation. 

But ability to occasionally perform some trivial or unimportant act con- 
nected with some kind of business pertaining to such occupation would 
not render his disability partial, instead of total, provided he was unable 
to substantially, or to some material extent, transact any kind of 
business pertaining to such occupation. 

The fact that he occasionally performed some act connected with his business 
as amerchant would not necessarily prove that he was not totally dis- 
abled within the meaning of the policy. The frequency and nature of 
these acts would ordinarily be for the consideration of the jury in deter- 
mining whether he was totally disabled as above defined. Lobdill vs. 
Laboring Men’s Mut. Aid Ass’n, of Chatfield, Minn., 431. 


23. Vonuntary Exposure. 


A contractor insured under an accident policy was suffocated or burned to 
death by the firing of tar which he was heating in a tank to calk it, to 
render it waterproof. 

Held, Tnat whether he was aware of the dangerous character of the operation 
so as to bring him within a policy provision against voluntary exposure 
to unnecessary danger was a question of fact for the jury. Ashenfelter 
vs. Employers’ Liability Assur. Corp., Lmtd., of London, Eng., 887. 


24. Warranty oF OccupPATION. 


The applicant for an accident policy stated his occupation as an ‘‘ice dealer 
and proprietor of transportation‘company, office work only.” According 
to the evidence he was engaged in buying and selling cattle to the number 
of about 1,500 in that year amounting to $15,000 or $20,000 and the busi- 
ness had been considerable in other years and he was injured while help- 
ing in surgical operations on the cattle. The policy warranted his state- 
ment regarding occupation to be true and if found in any respect untrue 
the policy should be void. 

Held, That the dealing in cattle was an occupation, and failure to state it 
avoided the policy. 

Held, That a provision that if insured should engage in other callings in 
which he was injured he should be paid according to a certain schedule 
referred only to a future pursuit of such callings and did not affect the 
breach of warranty. Standard Life § Accident Ins. Co. vs. Ward, 719. 


See Benevotent Society 3; Emprioyer’s Liabriity; Evipence 2. 


ACTION. 


1. In Cask or INSOLVENCY. 


In Iowa a corporation alone may be sued though a receiver has been appointed. 
Weigan vs. Council Bluffs Ins. Co., 260. 


2. INTERVENTION IN INSOLVENCY. 


In an action instituted by the insurance commissioner to administer and dis- 
tribute a fund deposited with him in trust for the policyholders of the 
insurance company, held, that, upon the facts, the court did not abuse its 
discretion in denying the application of the stockholders to intervene and 
become parties to the action. Smith, Insurance Commissioner, et al. vs. 
National Credit Ins. Co. et al., 964. 


aa 
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3. WHEN rT ACCRUES. 


An insurance policy contained a provision that ‘‘ legal proceedings for recov- 
ery hereunder shall not be brought until after three months from the date 
of filing proof at the company’s home office, or brought at all unless be- 
gun within six months from the time when the right of action shall ac- 

‘ crue.” In an action upon the policy, held, that the right to bring an 

action did not accrue until three months after the time of filing proofs, 
and that the period of limitation prescribed did not begin to run until the 
right to bring an action had accrued. Standard Life & Accident Ins. Co. 
vs. Davis, 898. 


See AccipEntT 4; ADJUSTMENT; ARBITRATION 1; REFORMATION 1; SUBROGATION. 


santa 


ADJACENT BUILDING. See Broxer 2. 
ADJUSTER. See Notice; Proors or Loss 4; Risk 4. 


ADJUSTMENT. 


EFFECT OF. 


An insurance company duly insured certain property, which was afterwards 
damaged by fire, and the extent of such damage was adjusted by it and 
the insured, but there was no adjustment by the parties of any liability 
on the part of the insurer, and no promise to pay the damage. The policy 
provided that no suit or action on said policy should be sustained in any 
court of law or equity unless commenced within twelve months after the 
fire. More than a year elapsed before an action was brought by the in- 
sured. Held, That the mere adjustment of the amount of the loss by the 

parties was not of itself an admission on the part of the insurance com- 
4 pany that any liability existed against it on such policy, or raised an 
implied promise to pay it, and that the action was barred by the statute 
of limitations. Willoughby et al. vs. St. Paul German Ins. Co. et al. 

(Steffen, Intervener ), 252. 


AGE. See BENEVOLENT Soctety 6. 
AGE LIMIT. See BENEvotEnt Socrety 1. 


AGENT. 
1. AvutTHority To TakE Notes—AvTHoRITY oF HUSBAND. 


On the evidence and admissions, held that, notwithstanding written instruc- 
tions to the contrary, the agent of the insurer to solicit life insurance had 
authority to take promissory notes payable to himself for the first premi- 
ums to be paid on the insurance policy, or that the insurer subsequently 
ratified his acts in taking the notes. 

Held, The evidence is not conclusive that plaintiff, by her delay and ac- 
quiescence, ratified a settlement made for her by her husband, which he 
was not authorized to make; or that she had such knowledge of the ma- 
terial facts that, if she had ratified it, she would be bound by such 
ratification. Godfrey vs. New York Life Ins. Co., 300. 


2. EvmpENcE OF— NON-PAYMENT OF PREMIUM. 


Where the testimony relates to the contract itself, which is the subject of in- 
quiry, the agent is not an original party incapable of testifying in case of 
the incapacity of the other party through death, within the meaning of 
the Code of Virginia, § 3346. 

The agent who took the application was asked whether the insured at the 

i time furnished any money or whether he gave a binding receipt. The 

application provided that the policy should not take effect until it had 
been delivered and the premium paid. The blank space for the amount 
of premium, which was in effect a receipt, was not filled in. 

Held, That where the policy had not been delivered the company was not 
estopped from proving non-payment of premium. Mutual Life Ins. Co. 

vs. Oliver, 444. , 
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3. INTEREST IN Risxs, 


The plaintiff had a contract as agent, under which he was to receive a per- 
centage of the net profits of the business written by him. 

Held, That he had an insurable interest in the risks written and might insure 
his interests in profits on such risks written in another company. 

Held, That a deseription which stated that it was on his interests in such 
profits under his contract, provided that his company must sustain a cer- 
tain specified amount of losses between certain dates, and that as pre- 
cedent to any claim the insured must present a statement from the secre- 
tary, under oath, that such amount had been so lost, was sufficient. 
Hayes vs. Milford Mut. Fire Ins. Co., 459. 


4. Recovery or REBATE FRom. 


In an action by an agent to recover compensation for services, it appeared 
that insurance had been procured by the agent upon an agreed rebate 
which he was not authorized to allow, but the company received his 
check for the balance of the premium with knowledge of the tact and 
used the proceeds. 

Held, That this of itself did not prove a waiver by the company of a claim to 
the full premium if it was at the same time demanding the balance. 


Held, That where the company refused to comply with the agent’s demand in 
such case to return his check and he would try to take up the policy, the 
jury was justified in finding that it had ratified the contract as made, and 
it was not entitled to recover the rebate from the agent. New York Life 
Ins. Co. vs. Taliaferro, 633, 634. 


5. WuHeEtTHER Co. Bounp By. 

Whether a letter from the agent to the insured, stating that he had written to 
the company that he would be personally responsible for the premium, 
would bind the company is a question of fact of which the finding will 
not be disturbed. Anderson vs. Mutual Reserve Fund Life Ass’n, 249. 


See AppriicaTion 4, 8, 12; Broker; Contract Description 3; EvipEnce 1, 2; 
HeatrH 1; Inpustriat Poricy; INsuraBLE INTEREST 1; OTHER INSURANCE; 
Parot Contract 1; PayMENnT; Premium Nore 1, 2; Proors oF Loss; Risk 1, 3; 
TITLE 7. 


ALIENATION. See InsuraBe INTEREST 3. 


APPLICATION. 


1. Evipence—WuHEN FILLED By AGENT—FRAUD—STATUTE. 


In the case of life-insurance policies, where the application is drawn by the 
authorized agent of the insurer, and the answers to the interrogatories 
contained therein are written by such agent in filling the application, 
without fraud or collusion on the part of the applicant, the insurer is 
estopped from controverting the truth of such statements in an action 
upon the policy between the parties thereto. 

Nor is the introduction of evidence showing the actual statements made by 
the applicant to the agent at the time of the filling of the application 
inadmissible, as tending to vary or contradict a written contract by 
parol, although it may contradict the answers as written by such agent. 

The introduction of such evidence is admissible to show the acts and declara- 
tions of the agent, for without such evidence there would be nothing 
upon which to found such estoppel. 

A written instrument may be shown to be void by parol evidence. 


It may be attacked and overthrown for fraud, illegality, want of considera- 
tion, or other vice going to the existence of the contract. 

So, where the fraud and false representations are made with the knowledge 
and upon the advice or instruction of the party seeking to take advan- 
tage thereof, he would be estopped from setting up his own fraud as con- 
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trary to good faith; and parol evidence of such fraud would be admissible- 


to establish the estoppel. 

This rule is as applicable to insurance contracts as to any other. 

The ground upon which such evidence is admitted is, not that it does not tend 
to vary the terms of a written contract by parol, but that the recitals in 
the application are not the representations of the applicant, but the state- 
ments of the insurer himself. 

Although, by the terms of the written application, it is agreed that ‘‘ state- 
ments made to an agent not herein written shall form no part of the con- 
tract to be issued hereon,” such provision is in contravention of Rev. St., 
c. 49, § 90, which provides that ‘‘such agents, and the agents of all do- 
mestic companies shall be regarded in the place of the company in all 
respects regarding any insurance effected by them.” The company is 
bound by their knowledge of the risk, and of all matters connected there- 
with. Omissions and misdescriptions, known to the agents, shall be re- 
garded as known by the company, and waived by it asif noted in the 
policy. 

The statute is paramount to any agreement or stipulation which is in conflict 
with its terms. Marston vs. Kennebec Mut. Life Ins. Co., 110. 


2. Farure To AttacH To Poticy. 


The statute of another State where the policy was issued required a copy of 
the application to be attached thereto. Failure to comply would not 
avoid the policy, but would exclude evidence of falsity of the representa- 
tions in the application. 

Held, That the statute had only a local application as to the remedy and did 
not prevent the admission of such evidence in a suit outside the State. 
Des Moines Life Ass’n vs. Owen, 172. 


3. Inroxicatinc Liquors—FaLsE ANSWERS. 


A servant in a hotel, who as part of his duties at times serves alcoholic bever- 
ages to the guests, is not ‘‘ engaged,” either directly or indirectly, in the 
sale of such beverages. 

Where it was claimed that the policy was procured through fraud, it is not 
improper to charge that the insured must be presumed innocent until 
guilt is proved. 

The burden of proving the falsity of answers in the application is on the de- 
fendant company. They need not plead or prove their truthfulness. The 
company may show their falsity under a general denial, but must indicate 
which of the answers it will contest. Guiltinan vs. Metropolitan Life Ins. 
Co., 93. 

4, KNOWLEDGE OF AGENT. 

The policy made the application a warranty, and provided that no acts of the 
agents should be claimed as a waiver unless authorized by the president 
in writing. 

Held, That untrue answers in the application as to health, though known to 
be so by the agent, and written in good faith by his advice, worked a 
forfeiture. Ketcham vs. American Mut. Acc. Ass’n, 922. 


5. MISREPRESENTATIONS—EVIDENCE. 

The statutes of North Carolina provide that contracts of insurance where the 
applications have been made within the State shall be deemed contracts 
made within the State, and that all warranties shall be deemed represen- 
tations, and no representations unless material or fraudulent, shall pre- 
vent recovery. 

Held, That misrepresentations as to age or health will not avoid the policy 
unless they materially contributed to the loss or fraudulently evaded the 
payment of increased premiums. 

Where the application is no part of the policy, and is in the possession of the 


company, the plaintiff need not introduce it as evidence in connection. 


with the policy which is the contract. 
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The testimony of the company’s medical examiners, who examined the risk, 
was competent evidence for the plaintiff. Albert et ux. vs. Mutual Life 
Ins. Co., 723. 


6. MISREPRESENTATIONS WHEN Not FRAUDULENT—KNOWLEDGE OF AGENT. 


Where, in a written application for insurance, which is prepared by the agent 
of the company who solicited the insurance and delivered the policy, the 
applicant makes certain statements as to his physical condition, as to the 
general state of his health, as to his rejection by other insurers, to whom 
he had previously applied for insurance, which statements were warranted 
by him to be true, and which, if false, might materially affect the risk, a 
policy of insurance which recites that it was issued in consideration of 
such statements, and of certain other valuable considerations therein ex- 
pressed, but which does not in terms provide that it shall be void in the 
event such statements of fact should prove to be untrue, is not avoided 
as a consequence of the mere falsity of any of such statements, where it 
appears that, even if they were false, they were not fraudulently made, 
and that the fact that they were false was known to the agent of the in- 
surer, who had himself prepared the application and procured the appli- 
cant to sign it. 


Where, in effecting a contract of insurance, the assured and agent of the in- 
surer are dealing at arm’s length, the latter is charged, on behalf of his 
principal, with notice of any facts material to the risk of which he may 
have knowledge, which were not communicated to him with respect of 
some matter springing out of a confidential relation, and which, at that 
time, were present to his mind, whether such facts came to his knowledge 
before or after he became the agent of the insurer. 


If, after a policy of insurance has been issued, knowledge be brought home to 
the insurer that certain statements material to the risk made by the as- 
sured to procure insurance are untrue, but which were by him warranted 
to be true, and, notwithstanding such knowledge, the insurer thereafter 
receives the premiums, in accordance with the terms of the policy, he 
will, after loss, be held to have waived any forfeiture which might other- 
wise have resulted from such breach of warranty, and would be thereafter 
estopped to deny the validity of the policy. 


The mere failure to state a material fact, when not done fraudulently, will 
not avoid a policy of insurance. 


Where an effort is made to impeach a contract of insurance upon the ground 
that it was issued in consequence of the perpetration of a fraud by the 
assured upon the insurer, evidence of the good character of the assured is 
admissible to support his bona fides in the transaction. German-American 
Mut. Life Ass’n ve. Farley, 657. 

7. Resectep RiskK—WaAIvER. 

The application contained the following question which was answered ‘‘No:” 
‘‘Has any examining a for a life-insurance company or order de- 
clined to recommend the applicant?” It provided that if the answer was 
false the certificate should be void. 

Held, That the certificate was avoided where the applicant had been exam- 
ined by a physician for the order who declined to recommend him, regard- 
less of whether the physician’s action was sustained by the order or not; 
or whether the agent who took the application knew the facts, if the 
answer was that of the insured. 

Held, That acceptance of an assessment in ignorance of the violation is not a 
waiver. Finch vs. Modern Woodmen of America, 375. 


8. REPRESENTATION AS TO HEALTH—EVIDENCE AS TO. 

The insured warranted in the application that he was a total abstainer, and 
that he did not and would not practice any pernicious habit that obviously 
tended to shorten life. 

Held, That where there was conflicting evidence as to such practices, the 
finding of the jury will not be disturbed. 


eee 
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The application further stated that the insured had had delirium tremens and 
had been insane, but did not then drink. The record showed that he had 
been an habitual drunkard and insane, also there was evidence of his 
subsequently having the grippe. 


The refusal of a court to allow inquiries as to whether insured was at any 
time noisy, or whether his actions were not like those of a sick man, is 
not a cause for reversal when it does not appear that the questions were 
actually put and an exception noted. 


A refusal to admit evidence merely that insured talked about his habits of 
drinking without showing what he said was not error. 


It is not competent to show declarations of insured for the purpose of defeat- 
ing the beneficiary where the contract is that of an ordinary insurance 
company. 

Where the meaning in a written application is clear, evidence that an agent 
explained such meaning is properly excluded. 


It is not error to instruct that a warranty is not favored by law, but it is 
error to instruct that it is more than an agreement, that it is a guaranty. 


It was not proper to instruct that nothing can be construed as a warranty 
except what was plainly declared such by the parties, and leave jury to 
decide what was a warranty when the contract itself plainly showed it. 


When instructions are contradictory, and tend to mislead the jury, judgment 
will be reversed. Masons’ Union Life Ins. Ass’n vs. Brockman, 735. 


9. REPRESENTATION OF INCUMBRANCE. 


Where it is stipulated in a fire-insurance policy that the application on which 
it is based shall be a part of the contract, and a warranty by the assured, 
and that, if the interest of the latter in the property be not truly stated 
therein, the policy shall be void, the parties have settled for themselves 
what shall be material, and the assured cannot be permitted, in case of 
loss, to escape the consequences of making a false answer to a question. 
He cannot be allowed to claim that an answer is immaterial which he has 
contracted should be considered material. 


In such an application the assured stated, in reply to a direct question as to 
the amount of incumbrance upon his farm of 100 acres, that ‘‘ the entire 
incumbrance is $1,400,” when, as a matter of fact, the principal sum due 
at the time was $1,700. Held, That there was a material variance and a 
substantial misrepresentation as to the amount of the incumbrance, which 
avoid the policy. Cerys vs. State Ins. Co. of Des Moines, 258. 


10. Watver or MISSTATEMENTS IN. 


It was claimed that the insured had made false statements as to health in his 
application. 

Held, That where the company, with subsequent knowledge of the facts, con- 
tinued to treat the policy as asubsisting obligation, retaining premiums 
that had been paid and putting the claimant to the trouble of securing 
guardianship papers, and afterwards seeking to compromise, delaying for 
a year after the death to tender back the premiums, the misstatements 
were waived. New York Life Ins. Co. vs. Baker, 350. 


11. Watver oF WARRANTY. 


Where the defense was that insured had been sick with grippe a few months 
before the date of application, and had misrepresented that he had not 
been sick from childhood, and he died about six months after being in- 
sured, and three months later, after proofs had been presented, the com- 
pany learned the facts, and four months thereafter requested plaintiff to 
procure an appointment as guardian of her children, and three months 
later, after such appointment, for the first time objected to the alleged 
misstatement and did not tender the unearned premium, nor notify of its 
rescission of the contract until after action had begun, five months there- 
after, the alleged breach of warranty was waived. Baker vs. New York 

Life Ins. Co., 524. 
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12, WuHen Frurep sy AGENT. 


Where the agent of an insurance company who fills out an application for in- 
surance is duly informed by the insured as to the facts, and fails to state 
them in the application, or to state them correctly as —, the company 
will ordinarily be held to have waived them, and will be estopped to in- 
sist that the representations of the insured were untrue, or that there has 
been a breach of the warranty. Standard Life § Accident Ins. Co. vs. 
Davis, 898. 


See Broker 2; Contract 1, 2; Hratta 2; Lex Loci 2; RetnstaTemMeEnr 1, 2. 
APPRAISEMENT. See Arsirration. 
ARBITRATION. 


1. Action 1n Case or Luioyps. 


Property insured in nine corporations and several Lloyds’, under policies in 
which the items were often but partially concurrent, was burned. The 
parties, in accord with policy stipulations, agreed to arbitrate as to the 
amount of loss, and an award was made in accord with the agreement, 
which the insured refused to accept, and began separate suits against the 
various insurers. 


Held, That the agreement to arbitrate was valid and should be upheld. 


Held, That where it appeared that the parties might not be able to determine 
the exact amount which they should deposit in court, and a single action 
would determine the main question at issue, while such suits will unnec- 
essarily harass the complainants, a demurrer to a bill to enforce such 
multifarious litigation will be overruled. American Central Ins. Co. et al. 
vs. Gerhardt W. J. Landau, 276. ; 


2. DEMAND FOR APPRAISEMENT—PREMATURE ACTION. 


When the defendant’s answer of a demand for and refusal of an appraisement 
was demurred to, and the demurrer was overruled, and no further action 
on the overruling was taken, it amounted to an adjudication that the 
answer was sufficient, and, in the absence of a statute to the contrary, a 
policy stipulation for an appraisement before suit can be brought is 
binding. 

The policy provided that in case of disagreement each party shall select an 
appraiser, and these two an umpire, who shall appraise the loss. 


Held, That a demand by the company for an appraisement, with a request that 
the insured should select an appraiser, and designate a time for the ap- 
praisement, is a sufficient compliance, and until complied with by in- 
sured, a suit is premature. 


The insured cannot plead and prove a demand for an appraisement after suit 
begun, under the Iowa Code, § 2731. Zalesky vs. Home Ins. Co., 517. 


3. OFFER OF COMPROMISE. 


Offer of a compromise settlement by the company, and a demand for arbitra- 
tion on its rejection, whicl; was acceded to, and the amount of the award 
offered, justilies the conclusion that the company objected to payment on 
other grounds than omission of proofs of loss. 


Where there was conflicting evidence as to the validity of an award, an in- 
struction as to the amount of recovery in case the award was valid, and 
what in case it was invalid, was not conflicting. Caledonian Ins. Co. vs. 
Traub et al., 493. 


4. P.ieEapING—REFvUsAL TO APPRAISE. 


Where a complaint against an insurance company alleges that the plaintiff 
had performed all the conditions of the policy on plaintiff’s part to be 
performed ; that defendant refused to pay the loss, denied and disclaimed 
any liability in the premises whatsoever, still refuses to pay said loss, and 
refuses to assign any reason for its action; and it does not affirmatively 
appear from the complaint that any dispute had arisen which called for 
an appraisal or award,—held, that it is not absolutely necessary to allege 
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a waiver of a condition requiring the insured o submit to an examina- 
tion, and, in case of disagreement as to the amount of loss, that the same 
should be ascertained by competent appraisers, since proof of the waiver 
is admissible under the general allegations. 

The court has the discretionary power to admit testimony out of its order. 


In assessing damages, the court is not limited, in cases of insurance, to the 
appraisal of the property not fully destroyed by fire, but may assess dam- 
ages to property fully destroyed, although not appraised, because of the 
refusal of the defendant to appraise it ; and plaintiff is not obliged, when 
she is unable to do so, to furnish invoices of the property destroyed. 


Defendant having refused for an unreasonable length of time to appraise or 
adjust the loss, and having denied liability, cannot demand that an ap- 
praisement be had according to the conditions of the contract, after plain- 
tiff had instituted proceedings at law; the plaintiff having first used all 
reasonable means, according to the conditions of the contract, to adjust 
the loss with defendant. 


Where defendant could not be prejudiced by rulings restricting the cross- 
examination of a witness, the judgment will not on that account be 
disturbed. Stephens vs. Union Assur. Society, 165. 


5. PLeEaDING—WHEN INVALID. 


The policy provided that the loss should be estimated according to the cash 
value, to be estimated by the insured and company, or in case of their dis- 
agreement, by appraisers, and that the loss should not be payable until 
after notice, and an award, ‘‘ when appraisal has been required,” and 
that no action should be sustainable until compliance with all the policy 
requirements. 


Held, That the complaint need not set up that no demand for appraisal had 
been made; an award is not a condition precedent to a suit. But a de- 
mand and refusal to arbitrate may be pleaded as a bar to recovery. 


When an award is shown to have been made in the pleadings, it may be as- 
sailed, and shown to be not binding in the reply, without a separate ac- 
tion to set it aside. 


The award was signed in blank by the appraiser of insured, leaving the 
appraiser of the insurers to foot up the items. The latter afterwards dis- 
covered he had erred in his footings, and proposed to correct the award 
by a supplementary statement, but the appraiser of insured refused to 
have anything further to do with the matter. 

Held, That the company was bound by the ene of its appraiser that 
the award was ineffectual, and was bound to proffer a new appraisement, 
failing which the insured was entitled to recover the amount found on 
action brought. 

An agreement for arbitration on terms different from the policy provision is a 
waiver of the policy right to demand a new appraisement. Davis vs. 
Atlas Assurance Co., 463, 464. 


6. WAIVER OF. 


Failure to disagree and request arbitration within the time specified waives 
a provision regarding arbitration in case of disagreement. Hayes vs. 
Milford Mut. Fire Ins, Co., 459. 


7. Wuat 1s ACCEPTANCE OF AWARD. 


The arbitrators appointed to adjust a loss on contents were unable to agree. 
At a meeting of the agents representing the insurance companies, amon 
them the defendant, the chairman of the meeting instructed the arbitra- 
tors that they had decided to accept the higher figures and to make out 
their award accordingly. This was done, an umpire being called in, who, 
without knowledge of the facts, agreed to sign the report. The counsel 
of the defendant was also present at the meeting. 


Held, That the evidence was sufficient to sustain a finding that the defendant 
had accepted the award. 
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An oral agreement to settle a loss is a new contract, and not in conflict with 
the California statute that an agreement to alter a written contract must 
be in writing. 

In an action on an agreement to settle a loss for a specific sum, it appeared 
that at first the bookkeeper refused to show certain records regarding the 
loss, but there was evidence that they were afterwards shown by him. 

Held, That a finding that there had been no concealment of the books would 
not be disturbed. Stockton Combined Harvester § Agricultural Works vs. 
Glens Falls Ins. Co. of N. Y., 983, 984. 


8. Wuen Vauip ImMPpLEMENTs OF TRADE—INTEREST, 


Under the statute of Oregon providing that in case of partial loss no greater 
amount shall be collected than the damage sustained, the amount of loss 
may be determined by arbitrators, as provided in the policy. 

Knowledge that an arbitrator is a nonresident when selected is a waiver of 
subsequent objection. 


The fact that an arbitrator had before been employed as such by the company 
does not necessarily render him incompetent. 


An objection by arbitrators to competent testimony will not defeat an 
award where the party only announced his willingness to offer it, but did 
not actually do so. 

An award on various items need not be announced in detail when agreed on. 
It is enough if so announced when the award is completed. 


An honest error in applying rules of evidence is not alone sufficient to nullify 
an award. 


The stationery and boxes of a glovemaker are not ‘‘implements of trade.” 

When an award is held binding as a matter of law, equity will not decree a 
recovery for property omitted in the submission to arbitration. 

In case of suit to set aside an award by the insured, interest begins to run 


from the time the decree was rendered. Stemmer vs. Scottish Union & 
National Ins. Co. et al., 972. 


9, WHEN Vorp. 


An accident certificate provided that all questions should be settled by arbi- 
tration, and no suit should be brought except to enforce payment of the 
sum fixed by arbitration, unless arbitration was refused by the company. 

Held, That the provision sought to oust the courts of jurisdiction, and was 
void. Fox vs. Masons’ Fraternal Acc. Ass’n of America, 225. 


See Measure oF Damaces 1; MortGaGcEre 2; OTHER INsuRANCE 2; PLEADING 2, 


ASSESSMENT. 


1. Luasriity or Company, 


The certificate stipulated for the payment of a specified sum, provided an 
assessment of $2 each on all the certificate holders should realize the sum. 

Held, That the association was, prima facie, liable for the maximum amount, 
and the burden was on it to show that a less amount would have been 
realized by an assessment. Masons’ Fraternal Acc, Ass’n vs. Riley, 705. 


2. Mortuary WHEN TIMELY, 


The policy hag that a bi-monthly mortuary payment should be made 
within thirty days of its date, and thereafter on the 5th day of January, 
March, May, July, September, and November, or within thirty days of 
date of notice. 

Held, That where no payment was made on the 5th of November and the in- 
sured died on the 17th of November, but within thirty days of the date of 
the notice sent, there had been no default. Kentucky Life § Accident Ins. 
Co. vs. Kaufman, 335. 

3. Wen Nort Brnprne. 

Where the record of an assessment by an association shows on its face that 

the resolution ordering the assessment was adopted by the board of 





% 
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directors, it is prima facie evidence against the members that it was 
not merely a resolution of the executive committee and therefore not 
binding. Anderson vs. Mutual Reserve Fund Life Ass’n, 249. 


See BENEVOLENT Soctety 6. 


ASSESSMENT COMPANY. 


1. Srarute ConstTRvuED. 


The revised statutes of Missouri, Art. 3, § 5869, provide that assessment com- 
panies shall not be subject to provisions of the general insurance laws 
except as set forth in that article. A provision of such general laws not 
incorporated in the article precludes setting up suicide as a defense unless 
contemplated when insuring. 

Held, That assessment companies are not governed by such general provision. 

Held, That where an assessment policy provided that in case of suicide or self- 
destruction, sane or insane, voluntary or involuntary, the amount payable 
shall be only the amount of assessments paid, no recovery beyond such 
amount can be had where the suicide was insane and incapable of an 
intent to take his own life. Haynie et al. vs. Knights Templars’ § Masons’ 
Life Indemnity Co., 450. 


2. Waar ConstTITUTEs. 


However, what constitutes the transaction of the business of life insurance on 
the assessment plan, within the meaning of that term as used in said sec- 
tion 3630e, should be determined by the laws of this State, and according 
to those laws that phrase should be held to contemplate a scheme of in- 
surance conducted for the sole benefit of the policyholders of a concern, 
the principal source of revenue of which must arise from post mortem 
assessments intended to liquidate specific losses. State ex rel. Insurance 
Cos. vs. Matthews, State Superintendent of Insurance, 614. 


See Benevoutent Socrety; Taxation 1. 


ASSIGNMENT. 


1. How Mane. 


A claim may be assigned in parol by delivery of the policy. Western Assur- 
ance Co. vs. McCarty, 187. 


2. Rieut or CaNCELLATION—UNDUE INFLUENCE. 


The insured, under a life policy, assigned it to the party to whom he was en- 
gaged, ‘‘if she survive him,” otherwise to such other beneficiary having 
an insurable interest as the insured may thereafter in writing nominate, 
with full power to the insured to ‘‘ change, alter, or cancel this assignment 
at any time.” The words “assignment absolute” were printed at the 
head of the instrument. The insured afterwards undertook to cancel it 
in writing, aud reassign it to himself and his heirs. 

Held, That the assignment was not absolute, and the reservation of the right 
to cancel referred to the original instrument, and not to an assignment to 
another possible nominee in case of the failure of the assignee to survive. 

Held, That the cancellation and assignment were effectual. 

Held, That advice and assistance in the matter of reassigment by the physi- 
cian of insured, when he was sick, was not undue influence if it did not 
substitute the will of the physician for that of the patient, and exercise 
a controlling influence. Penn Mut. Life Ins. Co. vs. Union Trust Co. of 
Cal., et al., 502. 


3. To Crepitor WitHovur INTEREST—Proors oF Loss. 

The insured under a mutual fire policy assigned it as security to a creditor 
who had no interest in the property. The company without knowledge 
of the facts consented to the assignment. The claim was disallowed by 
the receiver of the company. 
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Held, That though absolute in form the assignment was only as collateral en- 
titling the assignor to recover what might be due though the ownership 
of the property and of the policy remains unchanged ; in the absence of 
by-laws or provisions to the contrary there was nothing to prevent 
recovery by the assignee in his own name. 


Held, That proofs of loss by the original insured were sufficient when made 
for the benefit of the assignee and accepted without objection by the 
company. 

Held, That whether the assignment was absolute or as collateral was to be 
determined by the intention of the parties. 


Held, That in the absence of inquiry by the company its ignorance of the real 
character of the assignment did not affect the case. Merrill vs. Colonial 
Mut. Fire Ins. Co., 237, 238. 


4. Wuen Security ror Dest, 


A life-inaurance company issued a policy to one L. H. J. Afterwards the in- 
sured became indebted to R. H. J., who paid the premium on the policy 
one year at the request of the insured, and several other years at his own 
instance. R. H. J. then proposed in writing to the insured that he 
should assign the policy to him as security for his debt, and in the same 
written proposal agreed to assign the policy back upon payment of the 
debt, but in case of the death of the insured, the assignee should be enti- 
tled first to reimbursement out of the proceeds of the policy. The in- 
sured not making the assignment immediately upon the receipt of the 
proposal, the proposer sent one B. H. J. to him. with instructions to in- 
duce him to make the assignment. Then the insured, after discussing the 
proposal, and being assured by B. H. J., who was a lawyer, that the mat- 
ter was all right, the proposal not having been withdrawn, nor the time 
of its acceptance limited, made the assigument, absolute in form, to 
R. H. J., creditor ; the same being executed six days after the date of the 
proposal. Before payment of the debt, the insured died. In an action to 
recover the whole amount of the policy, by R. H. J., as assignee, against 
the insurance company, the company (having answered that B. H. J., as 
administrator of the estate of the deceased, claimed the insurance money), 
by order of the court, paid the same into court and was discharged. 
Thereupon, by order of the court, the administrator was made defendant, 
and filed an answer and cross complaint, claiming the fund in behalf of 
the estate. Held, that the assignment, though absolute in form, consti- 
tuted merely a security for the indebtedness of the assignor to the assig- 
nee; that, the assignment having been made as security for the debt, the 
creditor was entitled to the payment of his debt out of the funds in court; 
and that the administrator was entitled to the balance of the fund for tho 
benefit of the decedent’s estate. Jones vs. New York Life Ins. Co., 138. 


See Fraup; Suicipe 1; Tirte 1. 


AWARD. See ARBITRATION. 
BENEFICIARY. See Benevo.ent Soctety 7. 


BENEVOLENT SOCIETY. 


1. AGE Limrr ConstTRUED. 


‘The articles of association of a mutual benefit life insurance company pro- 
vided that applicants for membership must be not more than 65 years old, 
but its by-laws limited membership to persons not more than 55 years old. 
An applicant for membership, who was in fact 57 years old, represented 
that he was only 53 years of age, and, relying on this representation, the 
association admitted him to membership. Conceding, without deciding, 
that the by-law was valid, held that, the admission of a member not over 65 
years of age being authorized by the articles of association.it was competent 
for the company to waive the provision of the by-law limiting the age to 
55 years. Also that the acceptance and retention of an assessment 
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against the member with full knowledge of his misrepresentation as to 
his age amounted to such a waiver. Weiberg vs. Minnesota Scandinavian 
Relief Ass’n, /06. 

2. AvuTHority or LopGEs. 

A corporation created and organized for the purposes as announced by the 
Home Forum Benefit Order is, in so far as it seeks to give an indemnity to 
those holding beneficiary certificates, a mutual life-insurance company, 
and its liability for insurance given must be measured by the same rules 
which govern the liability of mutual life-insurance companies. 

In mutual benefit insurance companies, the fact of membership carries with it 
the obligation derived from the rules of the society, as well as the general 
laws applicable to insurance, and the member is presumed to know, and 
is bound by, such rules. 


It may be stated, as a general rule, that agents of life-insurance companies do 
not have authority to conclude absolutely the contract of insurance, but 
only to procure and receive applications, which they forward to the com- 
pany, to be acted upon by the immediate officers of the corporation, who 
alone have power to issue the policy. 

Subordinate lodges of a beneficiary order may have a very limited, or a very 
wide, authority. If they have blank certificates, which they can issue to 
whom they please, they can bind their superiors to almost anything they 
do in the line of issuing them. Generally, however, the local lodges are 
like the agents of life-insurance companies, in that they can only solicit 
applications, which are referred to the superior body, to be accepted or 
declined, as its officers may elect. The subordinate lodges are tied down 
by instructions which they cannot violate, even if they were so inclined. 

Where, under the constitution and laws of a beneticiary order, it is provided 
that the local lodge may receive applications for benefit certificates, and 
that such applications shall, if acceptable to the local lodge, and the medi- 
cal examiner thereof, be at once forwarded to the grand secretary of the 
order, who shall submit the same to the grand medical examiner, who has, 
under the constitution and laws of such order, authority to reduce the 
sum named in the application for a beneficiary certificate, or to reject the 
same altogether; and where it is further provided that no beneticiary cer- 
tificate shall be binding upon the order until the same has been approved 
by the grand medical examiner, and signed by the president and secretary 
of the order ; held, that the approval and action of such officers are essen- 
tial to create an obligation upon the beneticiary certificate. Home Forum 
Ben. Order vs. Jones, 8. 


3. By-Law as To AccIDENT CONSTRUED. 


A by-law of a mutual benefit association provided that ‘‘any member, while 
engaged in any lawful avocation, receiving bodily injuries which alone 
shall cause * * * total and permanent loss of eyesight, shall receive 
the full amount of his policy.” M., who was a locomotive engineer, and 
to whom the association had issued a policy of insurance, received an in- 
jury, while engaged in lawful employment, which caused the total and 
permanent loss of the sight of one eye. Thereafter, and before the loss of 
eyesight became permanent, the by-law was amended so that the expres- 
sion ‘* fatal and permanent loss of eyesight” was made to read ‘‘total and 

ermanent loss of one or both eyes.” It appeared trom the record that the 
oss of one eye disabled the insured from pursuing his usual and accus- 
tomed occupation. In an action on the policy, held, That M. was entitled 
to recover. 

Where associations or corporations are organized for the purpose of mutua 
benefit and relief, the terms of their by-laws must be interpiet: d liberally 
and reasonably ; and, when they are susceptible of two constructions, 
that must be adopted which will more nearly carry out the benign object 
of the association, and sustain the claim of the injured. Maynard vs. Lo- 
comotive Engineers’ Mutual Life § Acc. Ins. Ass’n, 208. 


4, By-Law WHEN VALID. 


The certificate of a benevolent society provided that the member should be 
bound by the by-laws then in force, or thereafter adopted. 
VoL, XXVII.—67, 
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Held, That a subsequent by-law, that a member should stand suspended with- 
out any special action by the order if he engaged in a prohibited occupa- 
tion, was not unreasonable, and bound the member. Schmidt vs. Supreme 
Tent of Knights of Maccabees of the World, 468. 


5. CoNsTRUCTION OF CERTIFICATE—ASSESSMENT. 


A certificate of membership in a mutual benefit life association, which carries 
with it insurance on the life of the member, is taken and accepted under 
the terms and conditions of the charter, constitution, and by-laws of the 
association in force at the time of the issuance of the certificate, whether 
reference to the same is or is not made in the certificate. (a) When an 
application for membership in such association declares that the consti- 
tution and by-laws are to be made a part of the certificate, when issued, 
the certificate, constitution, and by-laws of the association constitute the 
contract between the member and the association. (b) In such a case, 
when the certificate has attached thereto an assessment rate-table, show- 
ing, by amounts, the proportion of assessments which are to be made at 
ages from 15 to 65 years on each $1,000 insured, and the constitution and 
by-laws provide that, at stated intervals, assessments shall be made by 
the governing authorities on the entire membership, for such sums as may 
be deemed sufficient to meet existing death claims, which shall be appor- 
tioned among the members according to age, the table attached to the 
certificate will be construed only to fix the ratio of payment by each 
member on the basis of age. 


A resolution passed at a convention of the members held under the terms pre- 

scribed in the constitution and by-laws, which simply gives to the board 
of directors power to pay death claims from current receipts, which, under 
the constitution and by-laws, are applicable to another fund, while good as 
a by-law, is not mandatory, but merely suggestive of what might be done. 
Without additional words, such a grant of power leaves its exercise in the 
discretion of the board; and, when an assessment is made by the board, 
larger in amount than it would have been if such current receipts were 
so applied, this assessment cannot be held illegal or excessive, under the 
terms of such resolution or by-law. Barbot vs. Mutual Reserve Fund Life 
Asa’n, 338, 339. 


6. Evmence as TO AGE AND ASSESSMENT. 


In an action upon a benefit certificate issued by a society organized for social 
purposes and for the accumulation of a widows’ and orphans’ fund, guar- 
antying the payment of a certain sum on the death of a member in good 
standing. the same rules of pleading and evidence will be applied as in 
an action upon an ordinary life-insurance policy, as far as applicable. 

A church register of baptisms, even when kept under circumstances which 
render it admissible as evidence, is proof only of the fact of baptism, and 
not of the age of the person, unless the age is at the same time duly re- 
corded in the register. 

When a society seeks to avoid liability upon a benefit certificate on the ground 
that the member failed to pay an assessment within the time required by 
its constitution and laws, the burden of proof rests upon the society to 
establish the failure; and such a defense should be specially pleaded, al- 
though the plaintiff has in general terms alleged compliance with all the 
rules, regulations, and demands of the society. 

The defense, by a society, of forfeiture of benefits because of the nonpayment 
of an assessment at the time when due, will not be sustained unless it is 
first proved that the member charged with default had notice of the as- 
sessment in the way prescribed by the constitution and by-laws of the 
society. Supreme Assembly Royal Society of Good Fellows vs. McDonald, 81. 


7. Lxen or WirFE—C8HANGE OF BENEFICIARY. 


The laws of a benevolent society provided that the beneficiary could be 
changed and a new certificate issued at the direction of the member, 
upon a surrender of the certificate; or if lost, or beyond his control, he 
could surrender in writing, and a new certificate would be issued. The 
member pledged the certificate to his wife for a loan, and afterwards, on 
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affidavit that it was lost, secured a new certificate payable to his 
daughters. 

Held, That the wife had an equitable lien which he could not thus divest 
her of. Supreme Council Royal Arcanum et al. vs. Tracy, 435. 


8. Limrr or ASSESSMENT. 


In an action for the recovery of the sum of $3,000 insurance on a certificate 
issued by a fraternal benefit association to one of its members, it cannot 
be permitted to urge that the said certificate limits the amount payable 
to the proceeds of an assessment of $2 on each member, and that there is, 
therefore, a question whether thereby $3,000 could be realized, in view of 
the fact that the statute to which such association owes its existence for- 
bids it to issue a certificate of over $1,000 if it has not a membership of 
2,000 in number. Modern Woodmen Acc. Ass’n vs. Shryock, 772. 


9. Wuen a Lire CompaNy—LIABILITY FOR ASSESSMENT—INSOLVENCY. 


The contracts of a corporation organized under the Illinois Act of June 22, 
1893, ‘‘to do the business of life insurance on the assessment plan,” 
though under the name of a benevolent society, are contracts of life 
insurance. 

Such contracts are unilateral, and involve no obligation on the part of the 
insured to pay the premium unless such payment is promised. 


The making of an assessment does not make the member a debtor. The pen- 
alty for nonpayment is the stipulated forfeiture of his membership rights. 
The payment of an initiation fee is a payment in advance to the time of the 
rst assessment, and the payment of each assessment similarly a payment 

for insurance in advance until the next. 

The members of such companies do not stand in a partnership relation to 
each other. 

Where the member of such association is not under his contract a debtor, a 
receiver cannot levy and collect an assessment to cover death losses ac- 
cruing while the association was doing business. Lewis L. Lehman vs. 
Jas. H. Clark, Receiver, 745. 


See AsSESSMENT. 
BENZINE. See Risx 3. 
BILLS OF LADING. See Carrier. 
BLOOD POISONING. See Accimpent 1, 12. 


BOOKS OF ACCOUNT. 


1. Faure To Keep. 


An intentional failure to keep books of account showing correct purchases 
and sales, and to a such books in some place secure from fire, is a 
proper plea, and establishes a defense when such failure is made a ground 
of forfeiture by the policy. 

A refusal to submit such books and invoices for examination after the loss, 
when required by the policy, is a bar to recovery. It is not sufficient to 
say they were not kept. Niagara Fire Ins. Co. vs. Forehand, 73. 


2. Poxritcy ConsTRUED. 


The policy stipulated that a set of books, showing a complete record of the 
business, should be kept, both cash and credit, and an inventory should 
be taken once a year. The insured did a cash business, making a proper 
record in books of the same, and occasional small balances were noted on 
tickets or entered in a memorandum book carried by a clerk, and treated 
as cash, and when paid were properly recorded. 


Held, That where the records sufficiently showed the facts regarding the busi- 
ness, the policy requirements were complied with. 
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Held, That it was not error to refuse to submit to a jury whether the memo- 
randum book of the clerk was the property of his employer in the absence 
of any evidence that it was not. 

Held, That minor discrepancies and mistakes due to inadvertence, and not in- 
tentional, in the proofs of loss, are not fraud or misrepresentations 
which will defeat the policy. 

Where the policy required all the books to be produced, the insured was en- 
titled to a reasonable time to produce them, and an accidental omission 
to produce all at the start will not defeat it, after the adjuster has refused 
to continue their examination on the ground of alleged discovery of fraud. 
American Central Ins. Co. vs. Ware et al., 785, 786. 


BROKER. 


1. AGENCY OF. 
The policy was procured by a broker for a customer whom he represented as 
a business man, whereas she was a married woman. 
Held, That the broker was the agent of the insured and the policy was avoided. 
Freedman vs. Providence- Washington Ins. Co., 215. 


2. AGENCY OF —REPRESENTATION AS TO ADJACENT BUILDING. 

The insured applied to a Massachusetts broker for a policy on property in 
Massachusetts, who procured it from a New Hampshire company through 
brokers in Indiana. The policy provided that any broker or other person 
procuring it was to be deemed the agent of the insured. 

Held, That the provision was not invalid under Massachusetts laws, and the 
question whether the broker was the agent of insurer or insured must be 
determined according to the evidence of intention of the parties by a jury. 

The policy that its acceptance by the insured was a warranty that no mate- 
rial information had been omitted in her statement to the company. 

Held, That accident or mistake would not excuse an omission. 

Held, That where the application failed to show in the diagram an adjoining 
building used for storing paint, or a railroad near, and represented the 
building on a street while it was in the rear behind other buildings, the 
question of material misrepresentations increasing the risk was for the 
jury. Davis vs. Htna Mut. Fire Ins. Co., 549. 


BUILDERS’ PERMIT. See Vacant 1. 


BUILDING CONTRACT. See RepiaceMent. 
BY-LAW. See BENEVOLENT Society. 


CANCELLATION. 


1. ReEtTvRN oF PREMIUM. 

A wrongful cancellation of a life policy which contains no stipulations re- 
garding return of premiums does not entitle the insured to recover back 
the premiums paid. His remedy is to compel reinstatement, or an action 
for damages whose measure would be the cash surrender value of the 
policy. 

If, however, the risk had not attached, then such recovery could be had. 

In order to sustain an action for such recovery back of premiums, the com- 
plaint must show the terms of the contract,performance of its conditions, 
and a refusal of the other party to perform. Metropolitan Life Ins. Co. vs. 
McCormick, 271. 


2. Wuart 1s NECESSARY TO. 
The provision in the standard policy of New York, that in case of cancellation 
by the company it must give five days’ notice, and if canceled it must 
return the unearned premium on surrender of the policy,requires the com- 
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pany to seek out the insured and make the tender of the unearned pre- 
mium. Notice that the policy will be canceled at acertain date, and the 
premium will be returned by the agent, does not effectuate a cancellation. 
Tisdell vs. New Hampshire Fire Ins. Co., 385. 


See AssIGNMENT 2. 


CARGO. See Grenerat AvERAGE; Torat Loss 2. 


CARRIER. 


LIABILITY OF. 


A carrier whose bills of lading for cotton exempted it from liability for loss 
by fire placed the cotton in the yards of a compress company, where it 
was destroyed by accidental fire. Held, That the carrier was entitled to 
recover on a policy insuring it against loss by fire on cotton for which it 
had issued bills of lading, ‘‘ and for which they [it] shall be liable,” 
while in compress yards; the words quoted referring to liability in general. 
Germania Ins. Co. vs. Anderson, 267. 


SECRETE eR N Ee: 
Sure cy is aaah 


CERTIFICATE. See AssessMENT CoMPANY; BENEVOLENT Society. 


CLASSIFICATION. See Acciwent 3. 


COMMISSIONS. See AGEnt 3. 
CONTAINED IN. See Description 2; Faux or Bumtpine. 
s CONTRACT. 


1. AGEntT’s RecErPT—APPLICATION. 


The agent upon payment of the first annual premium delivered a receipt, 
agreeing that the applicant was insured from its date in accordance with 
all the provisions of the policies of the company, provided it should be 
approved and accepted by the company. 


Held, That the indorsement of the president’s approval to the application and 
the issue thereunder of a policy which was not delivered on account 
of death of insured, although the policy called for alarger premium than 
the receipt, rendered the company liable for the amount insured. Lee vs. 
Union Cent. Life Ins. Co., 329. 


2. AGENT’s REcEIPT—APPLICATION. 


e E. made application for insurance upon certain buildings, receiving from the 
agent a receipt, which is in the following words: ‘‘ Received of R. A. 
Easley an application for insurance by the New Zealand Insurance Co., 
of Auckland, New Zealand, subject to approval by C. H. Colby, manager, 
against fire and lightning on property to the amount of $500, all for the 
term of one year, and one note payable on the Ist of August, 1893, and on 
the day of , 189-, respectively ; also $15 in cash,—all to be 
returned if policy is not issued. Dated June 22, 1893. [Signed] J. A. 
Hays, Agent.” ‘‘If policy is not received within thirty days from date 
of this receipt, report that fact to C.H. Colby, Manager, Masonic Temple, 
Denver, Colorado.’”’ On the 20th of July, 1893, said manager notified its 
agent by letter that the company declined the risk, returning to him the 
application and premium. Plaintiff testified that he never received either 
the application or the premium, nor never notified the manager of the 
nonreceipt of the policy. The property was destroyed by fire on August 
28, 1893. Held, That the nonreceipt by plaintiff of the application and 
i ‘ the premium did not convert the receipt given by the agent into a contract 
of insurance. Lasley vs. New Zealand Ins. Co., 289. 











3. Fravup oF AGENT—WHEN INCOMPLETE—REINSTATEMENT, 


Where the agent of insured intentionally concealed from the company the 
fact that the insured had been taken dangerously sick since the negotia- 
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tions for the policy when she called to pay the premium and receive the 
policy, it was a fraud which vitiated the contract unless the contract had 
been previously completed. 

The presumption is that there had been no completed contract where no 
premium had been paid or policy delivered. 


There is no waiver in such case unless the company by some act or omission 
justifies the insured in the belief that it will make or restore a contract. 
If the policy has become void, a new contract is necessary to revive it. 

It is the duty of the court to direct a verdict for the party clearly entitled to 
it by the evidence. 


Where there was a proposition to reinstate a policy and the insured insisted 
upon a different beneficiary and refused the contract tendered, or to pay 
the premium until this was done, an acceptance conditioned on this 
change would not complete the contract unless the company agreed to it. 
Delay does not make a contract, nor an acceptance of an offer by one 
party unless communicated to the proposer. Equitable Life Assur. Society 
vs. McElroy et al., 561. 


4. PayMENT oF PREMIUM TO AGENT. 


The payment to‘an insurance agent of a sum equal to the first premium, and 
the taking of a receipt therefor, which expressly declares that, if the ap- 
plication is accepted by the company, the insurance shall take effect from 
the date of application, but that, if the application is not accepted, the 
money shall be returned, and the receipt surrendered, does not amount to 
a contract of insurance until acceptance by the company, and, if the 
insured die before acceptance, the company is not liable. Steinle vs. New 
York Life Ins. Co., 174. 


5. Wen ComMPLete. 


A contract of life insurance is consummated upon the unconditional written 
acceptance of the application for insurance by the company to which 
such application is made. 


Actual delivery of the policy to the insured is not essential to the validity of 
a contract of life insurance, unless expressly made so by the terms of the 
contract. 


The receipt by an agent from his insurance company of a policy to be uncon- 
ditionally delivered by him to the applicant is, in law, tantamount to a 
delivery to the insured, although the agent never parts with possession 
of the policy, and although its delivery to the applicant is, by contract, 
made essential to its validity. 

It follows from the above that, where an application for life insurance was 
accepted by an insurance company, a policy duly executed was issued 
thereon, and was sent by the company from its home office in New York 
to its local agent in this State, to be unconditionally delivered to the ap- 
plicant, who was in life and in good health when the agent received the 

»olicy, and where the agent, instead of handing the policy to the insured, 
kept it, but nothing remained for the insured to do before he was entitled 
to its possession, there was in law a complete delivery of the policy tothe 
insured, and a consummation of the contract of insurance; and the com- 
pany is not relieved of liability on its contract because a receipt, pre- 
viously given by such agent to the applicant for a premium paid in ad- 
vance, contained a stipulation to the effect that the company should not 
be liable until the policy was delivered to the applicant while in good 
health. New York Life Ins. Co. vs. Babcock, 649. 


6. Wen Poxuicy Express—Es—PoweEr OF AGENT. 


R. F. agreed with one C., who solicited insurance for the A. Ins. Co., that cer- 
tain property then belonging to her husband should be insured in a 
specified sum, and for a stipulated premium and time, and that she would 
pay a balance of premium within a short time. Within that time she 
went to the office of an agent of the insurance company, and there saw C., 
who, taking the balance of premium offered, said that they were not 
ready for her, but would send ‘‘the paper” through the mail. Subse- 


eee ne 
whee : 














Digest Index, 1898. 1055 


quently a policy of insurance written upon the blank policy in use by the 
insurance company, made in her name as the insured, came by post to R. 
F., who accepted and retained it with her valuables until after the prop- 
erty insured was destroyed by fire. Held, That the contract made with 
the company was that which was stated in the policy, and was not a 
parol contract for insurance with the husband of R. F. 

To bind a principal by a contract made with one dealt with as its agent, it is 
necessary for the plaintiff to establish by due proof the existence of suffi- 
cient power in the agent to make the contract. Agricultural Ins. Co. vs. 
Fritz, 710. 

See Lex Locr; Parot Contract 1. 


CONTRIBUTION. See Oruer Insurance 5; INSURABLE INTEREST 2; LESSEE. 


COTTON. See Carrier. 
CREDITOR. See Assicnmenrt 3, 4. 


DELIVERY. See Contract 5; Premium 5; Premium Nore 1. 


DESCRIPTION. 


1. Carriace Hovse. 


The carriage-house building was erected soon after the policy was issued, and 
distant from the dwelling-house nearly 200 feet, but on the same lot. The 
presiding justice, after instructing the jury that they would determine 
whether or not said building belonged to the house and stable, to be used 
therewith as a carriage-house building, or whether it was a separate 
place where business was to be carried on, and extra-hazardous articles 
were to be kept, further instructed the jury as follows: ‘‘ It isnot neces- 
sary that it should be a building where only carriagesare kept. It might 
be used for various purposes. The only question is, didit belong to them 
to be used to some extent as a carriage house with thatstable? If it did, 
then this policy covered the property that was in it, and the plaintiff 
would be entitled to recover under the policy. If it did not, then the 
plaintiff cannot recover.” 

Held, That these instructions are correct, and in accordance with the previous 
decision of this court. The building, viz., “her frame stable and car- 
riage-house buildings, belongings with said dwelling and on the same 
lot,” was within the description in the policy, if it was in part used by 
the plaintiff as a carriage-house, belonging with her dwelling-house, and 
on the same lot, although it was also used to some extent by persons 
other than the plaintiff for other purposes. Robinson vs. Pennsylvania 
Fire Ins. Co., 36, 37. 

2. ConTAINED IN. 

The policy was on wearing apparel, jewelry, eic., in a certain dwelling, 
‘‘while located and contained as described herein and not elsewhere,” 
and ‘‘ while contained in the above-described building.” 


Held, That articles destroyed in another house, where insured was boarding, 
were not covered. British America Assur. Co. vs. Miller, 538. 


3. KNowLEepGE or USE By AGENT. 

It was claimed that the building insured as a dwelling was used as a Keeley 
Institute, which called for a different rate of premium. 

Held, That the rule that parol evidence is inadmissible to vary a written con- 
tract did not prevent the insured from showing by way of estoppel, a 
knowledge of its real use by the general agents through whom it was 
insured. 

Where the application was prepared by such agent the company is estopped 

to rely on a misdescription. Glover vs. National Fire Ins. Co. of Baltimore, 

678. 
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4, VARIANCE. 

The pay was described in the complaint as lots 27 and 28, block 8, in 
Harlington addition to Mt. Tabor. There was no such place, but accord- 
ing a the proof they were as numbered in Harlem addition to East 
Portland. 


Held, That the variance was not fatal. Baker vs. State Ins. Co., 86. 
DEVIATION. See Szaworrtay. 
DIAGRAM. See Broxer 2. 
DIRECTORS. See REpiaceMeEnt. 
DISEASE. See Accipenrt 5, 12. 
DROWNING. See Accrpent 6. 
DWELLING. See Vacant 2, 3. 


EMPLOYERS’ LIABILITY. 


OBLIGATION TO DEFEND. 


An employer’s liability policy stipulated to pay the insured all such sums as 
it ‘‘may be liable for in damages,” in consequence of injuries to persons 
traveling on its railroad; also, that in case of legal proceedings against 
the insured to enforce a claim for such injuries, the insurer should have 
control of defending the same at its own expense, but if it offered to pay 
the amount insured, it should not be. bound to defend the case, nor be 
liable for any costs in such defense. 


Held, That the insurer was bound to defend, unless it offered to pay the 
amount insured. Such liability of the insurer accrues only after a final 
judgment against the insured regardless of payment by the latter, but 
such liability does not accrue after a judgment from which an appeal is 
pending. Fidelity § Casualty Co. et al. vs. Fordyce et al., 233. 


See AcciDENT 4. 
ENGINE. See Risk 6. . 
EVIDENCE. 


1. Or Acent—OFr VALUEs. 


The declarations of an agent for another company, who acts for the defendant 
in the settlement of a loss, 1s such an agent of the defendant as to render 
his declarations against it admissible. 


Where a witness had testified that certain machines were worthless, it was 
harmless error to allow him to state his reasons. 

Evidence that other machines of like pattern were worthless, was not ad- 
missible to show that the value of the machines in question was mis- 
represented. Stockton Combined Harvester §& Agricultural Works vs. Glens 
Falls Ins. Co. of New York, 983, 984. 


2. Proors or DeEatH—IDENTIFICATION—PLEADING—AUTHORITY OF AGENT— 
ACCIDENT. 


In an action on an accident policy, on the issue of the identity of a dead body, 
there was evidence to sustain the verdict, where witnesses testified that 
they were familiar with deceased in his lifetime, and that they recognized 
the body from certain physical marks upon it still discoverable, as well as 
from the clothing upon it, that was yet in a state of comparative preserva- 
tion, and which they swore corresponded with that worn by deceased at 
the time he disappeared. 
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A verdict will not be disturbed by the supreme court, where there is legiti- 
mate evidence to support it, there being no error. 


A failure to furnish preliminary proofs of death under a life policy is 
waived by the insurer declining to pay, on the distinct ground that the 
case was simply a “disappearance” of the assured, and, as such, not 
covered by the policy. 

Where one witness testified with positiveness to a fact found, there was 
material evidence on which to rest the verdict of the jury. 


In an action ——— an insurance company on four accident tickets, a plea 
that defendant ‘‘is not guilty of the matters and things as in plaintiff's 
declaration alleged, and of this puts itself on the country,” was not a plea 
of the general issue. 


In an action on four accident tickets aggregating $12,000, the declaration con- 
tained four counts, each declaring on one ticket each. The averment that 
plaintiff's intestate came to his death by external and accidental means, 
‘‘while en route from the city of M., at which said policy of insurance was 
issued,” etc., was contained only in the first count, and was the only sug- 
gestion that the tickets were bought in M. Defendant demurred, “ be- 
cause the local agent of defendant in M., as appeared from the face 
of the tickets of insurance, made part of the declaration, had no authority 
from defendant to issue tickets of insurance to [deceased] in excess of 
$6,000, whereas he issued them in the sum of $12,000.” Held, that the 
demurrer was properly overruled, as alleging matters dehors the record. 


Until oyer is demanded and granted, profert of the paper which is the 
foundation of the action does not make it a part of the declaration. 
Standard Loan § Accident Ins. Co. vs. Thornton, 129. 


3. Ruxes REGARDING ADMISSION oF —GASOLINE— VALUATION. 


In a proper case, the court may permit a pleading to be amended to confurm 
to the proof. 


Evidence on the subject of the storage of gasoline on insured premises held 
insufficient to show that a clause of the insurance policy in regard to such 
storage had been violated. 


Alleged errors in giving instructions should be separately assigned in the mo- 
tion for a new trial as well as in the petition in error. 


An instruction in a party’s favor, though erroneous, is not ground for revers- 
ing a judgment against him. 

A refusal to give requested instructions which are not pertinent to any of 
the issues on trial is not error. 


It is the duty of a trial court to instruct a jury on the law of the case, whether 
requested by counsel to do so or not; and a request that the court will 
charge the jury on the issues of law between the parties, or to charge 
the jury on all the material questions at issue, adds no force to the gen- 
eral obligation; and where the court has given instructions which, 
whether erroneous or not, cannot be regularly reviewed because of the 
lack of proper specific assignments of objections or exceptions thereto, 
their quality will not be examined or determined under an assignment 
which alleges a refusal of the general requests to charge the jury on the 
issues of law or to charge the jury on all the material questions in the 
case. 


The admission of incompetent or immaterial testimony is not ground for the 
reversal of a judgment if the same was not prejudicial to the rights of the 
complaining party. 

The admission of incompetent testimony to prove a fact is a harmless error, 
where such fact is established by other sufficient uncontradicted 
evidence. 

An offer of compromise made by one party to an action, and not accepted by 
the other, is not generally admissible in evidence. 

A judgment will not be reversed for the erroneous admission of testimony, if 
the same testimony, or ample testimony of the same nature, was admitted 

without objection. 
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The evidence on the point of the authority of certain parties to act as agents 
of some of the parties to the action examined, and held sufficient to estab- 
lish that they were such agents. 

Testimony in regard to value of the insured personal property destroyed by a 
fire held sufficient to sustain the findings of the jury as to such value. 

An assignment of error of the trial court’s action in assessing the amount 
and allowing the recovery of an attorney’s fee against a party held with- 
out avail, for the reason that the record presented here does not disclose 
the allowance of such a recovery. Hanover Fire Ins. Co. et al. vs. Stoddard 
et al., 120. 

See Accrpent 5; AGeEnt 2; AppiicaTion 1, 2,5, 8; ARBITRATION 8; BENEVOLENT 
Socrety 6; Description 3; Fai or Bumprna; Hearts 2; Iron SaFE 2; 
MEAsuRE OF DamaGEs 2; Premium Note 1; Proors or DzatH 1; SUICIDE; 
Titte 5; Vawvation 1. 


EXPERT. See Fatt or Buripina. 


EXPLOSION. 


Fatt or BurnpiInc—Water DamacE. 

A Michigan standard policy stipulated that it should not be liable for loss by 
explosion except when fire ensues, and only for the fire damage ; also, that 
if the building should fall, except from fire, it should immediately cease. 
The building fell in from a boiler explosion in an adjacent building, and 
fire ensued. 

Held, That the policy did not cease with the fall of the building. It is as- 
sumed that the terms in the policy were used in the sense in which they 
had already been judicially construed to cover loss from fire following a 
fall from explosion. 

Held, That water damage from pipes broken by the explosion was not covered, 
and where no evidence was offered as to the water damage, the burden of 
proof being on the plaintiff, it was not error to refuse to submit the ques- 
tion to the jury and limit the damage to the evidence furnished by the 
salvage. Davis § Co. vs. Insurance Co. of North America, 184. 


FALL OF BUILDING. 


EVIDENCE OF, 

The policy stipulation that if a building or any part fall, except as a result of 
fire, all insurance on building or contents should cease, is a condition sub- 
sequent, and the burden of proof is on the insurer to show that fire was 
not the cause of the fall. 

In such case the clause, ‘‘ while contained in a brick building,” does not im- 
pose on the insured the burden of proving that the building had not 
fallen. 

It is not necessary to allege that the fire did not happen from excepted causes, 
and failure to do so does not shift the burden of proof. 

Refusal to charge that the burden was on the insured to show loss by fire was 
not error where the evidence plainly showed it, and the fact was not dis- 
puted, the only issue being whether the building had fallen. 

An engineer testifying in such case may read from standard authorities rela- 
tive to tests of strength and resistance in support of his views. 

A question to an expert as to how long a fire would burn without weakening 
certain supports was properly excluded when nothing was included as 
to where in the building the fire started. Western Assur. Co. of Toronto 
vs. J. H. Mohlman Co., 392. 


See Exptoston. 


FIRE DEPARTMENT. See Taxation 2. 





meee PET, 


Digest Index, 1898. 1059 


FIREWORKS. See Risk 3. 7 
FIXTURES. See Risk 2. 


FOREIGN COMPANIES. See Taxation I. 
FRAUD. 


INCONTESTABLE Poticy—ASSIGNMENT. 

A policy, which provided that it should be incontestable after one year if the 
premiums were paid as required, was issued payable to the insured 
and his personal representatives. It appeared that the policy had been 
procured under fraudulent representations as to health, and was, under 
previous agreement, assigned for a consideration to parties having no in- 
surable interest, but who had knowledge of the fraud, and who paid the 
premiums. . 

Held, That, under ordinary circumstances, stipulation as to incontestability 
is valid, and may be enforced ; and a further policy provision that fraud 
should vitiate it, requires that such fraud should be set up within the 
year. 

Held, That evidence of fraud on the part of the insured was admissible where 
it involved also the question of fraud on the part of the assignee. 

Held, That fraud and absence of insurable interest on the part of the assignee 
cannot be cured by setting up the provision not to contest. 

Held, That, while a policy originally issued in good faith to a beneficiary 
legally entitled may afterwards be assigned to one having no insurable 
interest, yet, when so taken out as a colorable evasion of the law against 
gambling contracts, it cannot be enforced. 

Nor will the case be helped by a provision in the will of the insured giving 
the insurance to the assignee where the claim is not made by virtue of the 
will, but of the assignment. 

Held, That in such case the company is not estopped from contesting by the 
incontestability clause. 

Held, That the assignee could not recover by virtue of the assignment. 
Clement et al. vs. New York Life Ins. Co., 827, 828. 


See Apprication 1, 3; Contracr 3; InpustriaL Poxicy; Surcip—E 4; THREE- : 
QUARTER CLAUSE; VALUATION 1. 


GASOLINE. See Evmence 3; Risk 1. 


GENERAL AVERAGE. 


Smoke DamaGE TO Carco. 

Smoke damage to cargo resulting from fire in a vessel is not a subject of 
general average; but the contrary obtains as to damage from steam due 
to efforts to extinguish the fire. 

Injury to tobacco from smoke in such case, perhaps aided by the steam, where 
the effects cannot be separated, is not a subject of general average. 

Where it was necessary to scuttle the vessel to extinguish the fire, and part / 
of the cargo was first lightered to diminish the aggregate loss and the 
expense of raising the vessel, the cargo so lightered should contribute to 
the general average expense of raising the vessel. Reliance Marine Ins. 
Co., Limited, vs. New York § C. Mail S. 8. Co. et al., 3. 


HEALTH. 


1, ConstRUED—AUTHORITY OF AGENT. 
The term good health is comparative in a life policy, and does not mean per- 
fect health, and is not affected by slight or temporary ailments, but only 
by such as seriously threaten the health or life. 
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The company is responsible for the delivery and acceptance of the policy at 
the hands of agents with knowledge of the condition of the insured, and 
apparently clothed with authority. Manhattan Life Ins. Co. vs. Carder, 
310. 


2. EVIDENCE 4s TO. 
When the evidence is conflicting the question of health is for the jury. 


The insured stated in his application that he had not had disease of the heart, 
that he had had typhoid fever about four months before, from which he 
had recovered, which was the last time he had been confined by illness, 
and that he was attended by Dr. D., and that he had not consulted any 
other physician. The evidence of Dr. D. was that he had a weak, dilated 
heart, which was incurable, which was confirmed by Dr. D.’s partner as to 
the heart’s condition. Another physician testified to indications pre- 
viously of a slight paralysis. The insured’s medical examiner and some 
of his acquaintances testified to his sound health. His brother testified 
that the other physician had attended him simply for a heat prostration 
of a few hours. 

Held, That the court could not, as a matter of law, say that his representa- 
tions regarding his heart were untrue, or that there was a material con- 
cealment regarding the attendance of the physicians. Smith vs. Metro- 
politan Life Ins. Co., 414. 


See AppiicaTION 8; SvicrE 1, 
HUNTING. See Accrpenr 8. 
HUSBAND. See Acrent 1; INsuRABLE INTEREsT 1. 


ILLEGAL BUSINESS. See Risx 2. 
IMPLEMENTS OF TRADE. See Arsirrartion 8. 


INCONTESTABLE POLICY. See Fravp; RemstatTEMeEnt 2. 


INCUMBRANCE. 


1. IncREASE oF—CHATTEL MOoRTGAGE—SEPARABLE CONTRACT. 


A fire insurance er which classifies the property insured, and limits 
the amount of insurance on each class, is divisible, and may be valid as 
to one class, and void as to another. 


A fire insurance policy covering real estate, provided that the policy should 
become void if the property should be sold, transferred, or incumbered. 
When the policy was issued, the land was incumbered by mortgage to 
the amount of $2,500. Another tract belonging to the insured was in- 
cumbered to the amount of $1,300. Five hundred dollars of these debts 
was a common charge on both tracts. After the policy was written, and 
before the fire resulting in the suit, the insured took up all the mort- 

ages, and executed in their stead a mortgage on both tracts to secure 
,000, being the old debts with accrued interest. Held, that the fact 
that the incumbrance on the insured property had been substantially 
changed and increased in amount rendered the policy void, and that the 
court could not speculate on the relative values of the two tracts or the 
ey ons manner of enforcement of the mortgages to ascertain if the risk 
ad been increased. 


An insured who incumbers his personal property by chattel mortgage after it 
has been insured, and contrary to the provisions of the policy, may, 
nevertheless, recover therefor if the mortgage is discharged before the 
loss occurs. 


Evidence tended to show that there had been an agreement, at the time a 


chattel mortgage was made, that, upon the making of a certain payment, 
the property afterwards burned should be released from the lien of the 
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mortgage, and that such payment had been made, and a release of the 
property expressed by parol. Held, thatit was error to direct the jury 
to find for the insurance company as to such property, because of @ pro- 
vision in the policy renderigg it void if the property became incumbered. 
Johansen vs. Home Fire Ins. Co., 610. 


2. SUBSTITUTION oF. 


The substitution of a new for an existing incumbrance, if not greater, is not 
a violation of a provision against incumbrance, and evidence of a reduc- 
tion of the incumbrance is immaterial. Koshland vs. Home Mut. Ins. Co., 
304. 


See APPLICATION 9. 


INDUSTRIAL POLICY. 


Fraup By AGENT—RIGHTs oF BENEFICIARY. 


The premiums of an industrial policy payable to the personal representative 
of insured were paid by M., who had no insurable interest, under the be- 
lief that it was for her benefit. The application was signed with the name 
of the insured It appeared that M. had been deceived by the agent, who 
had, perhaps, signed the name of insured, with the belief that she would 
be the beneficiary. 


Held, In an action by the  pcarmsy representative of the insured, that the com- 
pany was bound by the acts of its agent, and was liable. Prudential Ins. 
Co. of America vs. Cummins’ Adm’r, 637. 


See Lex Loct 2. 
INSANITY. See Surcme. 
INSOLVENCY. See Accrpent 18; Action 1, 2; BENEvoLENT Socrery 9. 


INSURABLE INTEREST. 


1, Or HusBaND—KNOWLEDGE OF AGENT. 


Where a general agent of an insurance company applies to a property owner 
to insure him against loss by fire, and agrees to give him a certain amount 
of insurance for a premium agreed upon and paid, and said agent makes 
no inquiry as to the title of the lot upon which the property is located, 
and no misrepresentation or concealment is made by the insured, the 
company cannot, after a loss has occurred, avoid its liability therefor be- 
cause the legal title to the said lot was in the wife of the assured, while 
he had an insurable interest in the property burned in excess of the in- 
surance thereon. German Ins. Co. of Freeport vs. Davis, 315, 316. 


2. Or Mri Contractor—OrTHER INSURANCE, 


The plaintiff contracted with K. that K. should erect a saw-mill at his own 
expense, at a proper place, and convert into lumber the logs on a certain 
stream. The lumber to be insured by K. at his expense for the benefit of 
plaintiff as owner. The plaintiff after realizing a certain sum, to transfer 
balance of lumber to K. If work is unsatisfactory plaintiff may take 
possession of the mill, being liable only for its use. 

Held, That inventories of the lumber destroyed, piled in the mill, are admissible 
as evidence with the testimony of the parties making them. 

Held, That a written provision in the policy that the lumber was held in trust, 
or on commission, or sold, but not delivered, overcame a printed provis- 
ion that the insured had not parted with its interest or title in any part 
of the property. 

Held, That the agreement with K. did not transfer title to K. so as to limit 
insurable interest of plaintiff to payments due under it. 


Held, That where one policy insured plaintiff on lumber,lath,and pickets,their 
own, or in trust, and another policy in similar form insured K.,and included 
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shingles, and the amounts were not apportioned, they are not double in- 
surances contributing to a loss under the first. West Branch Lumberman’s 
Exchange vs. American Central Ins. Co., 305. 


3. Or WIFE In Case oF Mutvat* Poticy—ALIENATION. 


Suit was brought by W., and M., who was the wife of W., on a policy in a 
mutual company, issued in the name of W. W. had, prior to the appli- 
cation for insurance, conveyed the property to his wife, on agreement 
that he should have the possession and use free of charge, and would 
meet all taxes, insurance, cost of repairs, and improvements; and that 
she should reconvey at his request. The policy was issued to W. who 
paid all charges and assessments. The company was authorized by its 
charter to insure only mutual members. 


Held, That W. had an insurable interest. 


Held, That the agreement to reconvey was against public policy, and void, 
being in restraint of alienation. 


Held, That 'M. was not a member, and her property could not be insured; 
therefore, as to her, a demurrer was properly sustained. Jacobs et al. vs. 
Mutual Ins. Co. of Greenville, 715. 


4. WaaGeEr Poticy. 


PF: being indebted to V. in the sum of $2,011 assigned to him absolutely a 
policy of $5,000 in cancellation of the debt. The cash value of the policy 
at the time was $500. At the death of F. there was due V. on the original 
debt with interest and for premiums paid over $4,500. 


Held, That there was no such disproportion between the debt and the insur- 
ance money as would sustain the claim of a wager policy, and V. was en- 
titled to the entire amount of the policy. Givens vs. Veeder, 64. 

5. WHERE UNNECESSARY. 


Where a policy is taken out in good faith by the insured who paid the pre- 
mium, it is valid regardless of insurable interest by the beneficiary. 
Albert et ux. vs. Mutual Life Ins. Co., 723. 


See Acent 3; AssiGNMENT 3; INDUsTRIAL Poricy; TrTLEz. 
INTEREST. See Arsrrration 8. 
INTOXICATING LIQUORS. See Apptication 3. 
INTOXICATION. 


KNOWLEDGE OF COMPANY. 


The secretary of the insurer knew that applicant had taken the Keeley 
treatment for the liquor habit before he was received into the association. 


Held, That this was a waiver of any conditions in so far as the use of liquor- 


was implied in taking such treatment. De Witt vs. Home Forum Benefit 
Order, 269. 
See AppiicaTIon 8, 


IRON SAFE. 


1. Ciavusz ConstTRUED. 

The policies consisted of two parts, one containing the formal part and the 
other, attached thereto, containing a description of the property and the 
iron-safe clause. 

Held, That the two constituted but one instrument, and a breach of the 
covenant regarding the keeping of books in a fireproof safe vitiated the 
contract. Lozano et al. vs. Palatine Ins. Co., Imtd., 630. 


2. CompiiaANce WiTH CLAUSE—EVIDENCE OF VALUE. 


The policy stipulated for complete books of account and an inventory secured 
in an iron safe or some place safe from danger of fire under penalty of for- 
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i feiture for failure to produce them in case of loss. It appeared that the 
i inventory had been lost in the excitement of removing it from the safe to 
“4 @ more secure place during a great fire. 


Held, That where the removal was in good faith and without negligence, 
i the policy was not avoided by the loss. The iron-safe clause is not a war- 
ranty, and only substantial compliance is required. 
z Held, That in such case parol evidence of the value of the stock according to 
the inventory is admissible. Liverpool § London § Globe Ins. Co. vs. 
Kearney et al., 873. 


See Books or Account 1, 


LEASEHOLD. See Torat Loss 1. 


LESSEE. 


REPLACEMENT BY—OTHER INSURANCE—CONTRIBUTION IN CASE OF MORTGAGEE. 


1. Ky. St., § 2297, providing that, ‘‘ unless the contrary be expressly provided 
for in the writing, no agreement of a lessee that he will repair, or leave 
the premises in repair, shall have the effect of binding him to erect simi- 
lar buildings, if without his fault or negligence the same may be de-- 
stroyed by fire or other casualty,” applies though the buildings be merely 
injured or partially destroyed by fire. 

2. Independent of statute, the agreement of a lessee to deliver the premises in 
good repair at the expiration of the lease does not bind him to restore the 
buildings if burned, where it is stipulated that he shall take insurance to 
a certain amount, and assign it to the lessor, to be used in restoring the 
buildings if destroyed by fire. 

fan 3. Under a policy issued to a lessee providing that in case of other insurance 
the insurer shall not be liable for a greater portion of the loss than the 
sum ‘hereby insured” bears to the whole amount of insurance on said 
property ‘‘ issued to or held by any party or parties having an insurable 
interest therein,” insurance taken by the lessor on her interest is to be 
taken into account in prorating the loss, the lessor having an insurable 

interest. 

4, The policy issued to the lessee being for the benefit of the lessor and of the 
holders of certain mortgages on the leasehold estate, a provision therein 
that ‘‘ the interest of the mortgagee or trustee * * * shall not be in- 
validated by any act or neglect of the mortgagor or owner of the prop- 
erty insured” is controlled by the more particular provision for prorating 
the loss; and therefore additional insurance taken by the lessor must 
bear its proportion of the loss, the mortgagees not being prejudiced by 
such additional insurance. Sun Ins. Office vs. Varble, 798, 799. 


LETTER, 


REVOCATION OF. ; 
Where a proposal or offer is made to another by letter, and an answer re- 
quested, the same may be withdrawn or revoked at any time before 
acceptance, but not afterwards. Jones vs. New York Life Ins. Co., 138. 


LETTERS. See Premrcm Note 1, 


LEX LOCI, 


1. Or Conrract, 


The application for a policy in a New York company was made through the 
agent in another State, who received the premium under a stipulation that 
the insurance should not be binding unless accepted and the risk ap- 
proved at the home office. The premiums were payable, and proofs were to 
be made, and the claim was payable in New York according to the policy. 
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Held, That it was a New York contract, and the rights of the parties were to 
be determined by the laws of New York. A statute of New York prescrib- 
ing the terms of forfeiture for nonpayment of premium governed. 


Rules laid down for substitution of plaintiff in case of death, and computa- 
tion of interest. Equitable Life Assur. Society of U. 8S. vs. Trimble, 322. 


2. Or Revivep InpustTriau Po.icy. 


An industrial policy in a New York company insured the life of C., a resident 
of Rhode Island, payable to one of certain persons whose relationship was 
described. The policy was taken out by an aunt (the plaintiff), living in 
Rhode Island, whose name nowhere appeared in connection with the con- 
tract. The policy having lapsed, a revival application was sent from 
Massachusetts, where she had moved, by the aunt, and the policy was 
stamped, revived, and returned to Massachusetts. The insured continued 
to reside in Rhode Island. 


Held, That both the original and revived policy was a Rhode Island and not 
a Massachusetts contract. 

Held, That the place of performance will be deemed the place of contract un- 
less otherwise intended. 

Held, That evidence to show that the revival was defeated by misrepresenta- 
tion was admissible under the laws of Rhode Island, though no copy of 


application was attached to the policy. Bottomley vs. Metropolitan Life 
Ins. Co., 557. 


LIFE COMPANY. See Benrvouent Soctery 9. 
LIMITATION. See Apsustment ; Mortcacre 2; Proors or Dears 2. 
LLOYDS. See Arsrrration 1, 

LODGES. See Benrvouent Society 2. 
MACHINERY. See Accent 17. 


MEASURE OF DAMAGES. 


1. ARBITRATION—THREE-QUARTER CLAUSE. 

When insurer, in its answer, admits some liability and an arbitration as to 
value; this is a waiver of proofs of loss. 

The statute required that companies should be liable for ‘‘ the full estimated 
value of the property insured, as the value thereof is fixed in the face of 
the policy,” provided that such value may be diminished to the extent of 
any depreciation between the dates of the policy and the loss. 

Held, That the insurer is liable for the full amount for which the premium 
was calculated within the policy, subject only to such deterioration, al- 
though the policy may contain a three-quarter value clause, 

Held, That such liability is not affected by an arbitration. Caledonian Ins, 
Co. vs. Cooke, 318. 

2. EVIDENCE OF VALUE. 

If insured property is so damaged by fire as to render it useless for the pur- 
poses for which it has been used, it is a destruction in law. 

In an action on an insurance contract, if the jury cannot find from the evi- 
dence the market value of certain property destroyed, they cannot find 
for plaintiff as to such property. 

Where, in an action on an insurance contract, the court let in proof of the loss 
of property not included in the contract, an instruction that plaintiff 
could not recover anything for the loss thereof was proper. Manchester 
Fire Assur. Co. vs. Feibelman, 855, 856 


MEDICAL EXAMINER. See Apprication 5, 7; AssiGNMENT 2; PayMENT. 
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MILL. See Risx 4. 
MISTAKE. See SuRRENDER. 


MORTGAGE. 


1. In Case or DEED—CHANGE oF TITLE. 

The plaintiff, a mortgagee, whose debt exceeded the loss, sued on an insur- 
ance policy between the defendant (the insurer) and the mortgagor, which 
provided, ‘‘ Loss, if any, payable to Peck as his interest may appear.” 
Held, That the suit was properly brought by the plaintiff alone. 

A deed, absolute in form, to secure a debt, is in effect a mortgage, and does 
not pass the title to the land. 


A mortgage of the property by the insured does not violate the following pro- 
hibition: ‘‘This policy * * * shallbe void * * * if any change, 
other than by the death of the insured, takes place in the interest or title 
* * * of the subject of the insurance, whether by legal process, judg- 
ment, voluntary act of the insured, or otherwise.” The term ‘‘ change” 
means a transfer of interest or title, not anincumbrance simply. Peck vs. 
Girard Fire § Marine Ins. Co., 265. 


2. Wuen ConpDITIONAL. 


A mortgage given which was by agreement not to be binding unless and until 
certain moneys had been furnished is not a violation of a policy provision 
against mortgage, unless effectuated by compliance with agreement. 
Weigan vs. Council Bluffs Ins. Co., 260. 


3. WHEN IT Witt Avorp—VACANT IN CASE OF. 


Failure to notify the company of the existence of a mortgage is a fatal breach 
of the condition that if the property is incumbered it must be expressed 
in writing in the policy or it will be void. 

A policy provision that it should be void and inoperative during vacancy, 
renders the policy void during such vacancy. 


Under such circumstances the subsequent attachment of a mortgage clause 
providing that the interest of the mortgagee will not be invalidated by 
acts or neglect of the mortgagor, will not validate a policy already void, 
where no new consideration passed. Baldwin vs. Insurance Cos., 794. 


See INcUMBRANCE ; PARTNER ; REPRESENTATION ; TITLE 3, 4, 7; Vacant 2. 


MORTGAGEE, 


1. Acts or MortGaGor—CHANGE oF TITLE. 


Where a policy of insurance is issued to a mortgagor, and at the same time a 
mortgage clause is attached, by which it is stipulated that the loss, if 
any, shall be payable to\a mortgagee therein named, or its assigns, and 
that the insurance as to the mortgagee shall not be invalidated by any 
act or neglect of the owner, and that the provisions of the mortgage 
clause shall take precedence over the provisions of the policy, held: (1) 
That the mortgage clause will be liberally construed, and that a breach 
of the terms of the original policy which have especial relation to the risk 
as between the mortgagor and the insurer will not invalidate the policy 
in a suit brought by the mortgagee, unless the provision violated is con- 
sistent with the mortgage clause; (2) that the commencement of a suit 
to foreclose the mortgage, and the appointment of a receiver to take 
charge of the property, are not such a breach as will avoid a policy con- 
taining a clause providing that the policy shall be avoided upon the com- 
mencement of proceedings of foreclosure, or any change in title or pos- 
session, whether by legal process or judicial decree, such a clause being 
inapplicable to the risks as between the insurer and the mortgagee 
whose interest in the insured property is not impaired or diminished by 
such proceedings. Lancashire Ins. Co. vs. Boardman, 470, 471. 


yuMVOL. XX VII.—68. 
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2. ARBITRATION—LIMITATION. 


The loss was payable to mortgagee as interest might appear, and she was 
party to the suit to recover under a compromise agreement to pay. It ap- 
peared that the mortgage had been paid. 

Held, That the liability of the company was not affected by the fact that she 
was not a party to the arbitration of the loss, under which the company 
agreed to settle. 

Held, That the promise to pay sued on was not barred by the statute of limit- 
ations, because in a supplemental complaint the mortgagee stated that 
her mortgage had been paid in order that the decree might be for the real 
party in interest. Stockton Combined Harvester and Agricultural Works et 
al, vs. American Fire Ins. Co., 1001. 


3. CxausE CONSTRUED. 


Where the loss is payable to a mortgagee under a special mortgage clause or 
agreement, that as to the interest of the mortgagee only the insurance 
shall not be invalidated by any act or neglect of the mortgagor, an ad- 
mission of liability to the mortgagee does not constitute a waiver of any 
of the conditions of the policy so far as the mortgagor is concerned. 
Burnham vs. Royal Ins. Co., 928. 


4. Coniuston—IncreEase or RisK—TITLE. 


The fact that the insured was allowed to and did use in his business the name 
of another merely to strengthen his credit, did not constitute him other 
than the sole owner of the insured stock of merchandise. 

The fact that the holder of a mortgage on insured personal property was 
advised by the agent of the insurance company to allow the policy to 
stand without a provision making the loss payable to the lienholder, for 
the reason that the company did not carry insurance on mortgaged per- 
sonal property, and would cancel the policy if the lien should be reported 
to it, and that the mortgagee followed this advice, does not constitute 
such collusion as will prevent a recovery by the mortgagee, the amount 
of the mortgage not being such as to materially increase the risk, and no 
apparent wrong being intended by the agent. Insurance Cos. vs. McKer- 
nan et al., 870. 


See Lesske; OrTuer INsuRANCE 2; TITLE 9. 
MOSQUITO. See AcctpEnt 2. 
MURDER. See Accrpent 7, 11, 18. 
MUTUAL COMPANY. See Insurasiz INTEREST 3. 
NEGLIGENCE. See Accent 9. 


NONFORFEITURE. 


Mass. Law ConstruED—SurRENDER VALUE—W1Ire’s Poticy. 

The Massachusetts nonforfeiture law provides that, when after two annual 
payments of premium, the insurable interest has terminated, the net value 
of a policy shall be a surrender value payable in cash; also, that the in- 
surable interest shall be construed to have terminated when he has no 
dependent child ; and his wife, if any, and any living beneficiary, shall 
join in an application for surrender. 

Held, That the law was a further application of the theory of the nonforfeit- 
ure law of 1861; that the insured was the equitable owner of some part 
of the premiums paid, and undercertain conditions entitled to a surrender 
value. 

Held, That in case of a life policy payable to his executors for the benefit 
of his wife and surviving children, and all the children are of age, and the 
wife and children join in the application, the insured is entitled to re- 
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cover the cash value, though he may leave other children surviving, and 
though he is not made the beneficiary, when he is the holder of the policy. 
Under this law the holder of the policy is entitled to recover. Hazen va. 
Massachusetts Mut. Life Ins. Co., 242. 


NOTICE. 


IMMEDIATE—WAIVER BY ADJUSTER. 


The policy required insured to give the company immediate notice in case of 
loss. The fire occurred December 18th, and the company was not notified 
until January 5th. Held, not immediate notice. 

An insurance company has the right to send its adjuster to the scene of the 
loss without running the risk of having its action attributed to an inten- 
tion to waive breaches of the conditions in the policy. Burnham vs. Royal 
Ins. Co., 928. 


See AccrpEntT 12, 13, 14, 15 ; Assessment 2; Proors or Loss. 


NOTICE OF DEATH. 


WAIVER OF. 

A condition requiring the giving of notice to the insurance company within a 
specific time will be deemed to be waived where notice of the injury or 
death is subsequently given together with proofs of loss, and the com- 
pany retains the same without objection, pl subsequently calls for and 
receives additional information and proof respecting the injury and death 
of the insured. Standard Life § Accident Ins. Co. vs. Davis, 898. 


OCCUPATION. See Accrpent 9, 16, 20, 24. 


OTHER INSURANCE. 


1. ALLEGATION OF. 


An answer alleging other insurance, and in another court, asking to prorate 
such other insurance if found, does not allege that there is other insur- 
ance with which the loss must be prorated. O'Leary vs. German-American 
Ins. Co. of N. Y., 510. 


2. ARBITRATION AS A WAIVER—KNOWLEDGE OF AGENT—RIGHTS OF MORTGAGEE, 


An agreement for arbitration which provided that the submission should be 
without reference to any other matter of difference than the damage and 
should only be binding as to that, along with. a policy stipulation that 
such arbitration should be held to waive any policy condition, was not a 
waiver of a provision avoiding the policy in case of other insurance, 

The policy was procured by mortgagees in the name of the mortgagor, loss 
payable to mortgagees, and the mortgagor afterwards paid to them the 
premium. Afterwards the mortgagor took out other insurance for his 
own benefit. The policy provided that it should be void in case of other 
insurance by the insured. The agent who issued the policy did so under 
an agreement with the mortgagees from whom he had procured the loan 
for the owner, and with the latter, the mortgage also stipulating for such 
insurance, 


Held, That the mortgagees were not the insured within the policy. 

Held, That where the agent signed the application in the name of the owner, 
he was the agent of the owner under the circumstances, and his knowl- 
edge must be imputed to the owner. 

Held, That in such case the policy was defeated by the act of the owner in 
procuring other insurance though he was at the time ignorant of its 
existence. Holbrook et al. vs. Baloise Fire Ins. Co., 639. 


3. CONSENT OF AGENT. 


Where the policy provides that it should be void if there is or shall be any 
other prior, concurrent or subsequent contract of insurance, whether valid 
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or void, on property covered in whole or in part by the policy, unless other- 
wise provided by agreement indorsed on said policy, such provision is 
valid, and other insurance without notice avoids the policy. 


The policy also contained the following: ‘‘ The company shall not be barred 
by any act or statement made to or by any agent unless inserted in this 
contract.” Held, A valid limitation on the power of the agent who issued 
the policy, of which the insured was bound to take notice, and that the 
consent of such agent to other insurance was not binding onthe company. 
The rule is otherwise where the insured has no notice of any limitation 
upon the authority of the agent. Wolf, Administrator, vs. Dwelling- House 
Ins. Co., 932. 

4, Errect oF—WAIVER OF. 

Where an insurance policy provides that it shall be void if the insured, with- 
out the consent of the insurer, takes out additional insurance, the viola- 
tion of the contract by the insured in that respect does not render the 
first policy absolutely void, but voidable only at the option of the insurer, 
since that provision is placed in the policy for the benefit of the insurer, 
and is one which it may waive. 


Notice to an agent of an insurer that the insured has taken out additional in- 
surance on the insured property is notice to such agent’s principal. 

If an insurer has notice, before a loss occurs, that the insured has, contrary 
to the terms of his policy, taken out additional insurance, makes no ob- 
jection thereto, and does not cancel its policy on account thereof, these 
facts constitute evidence which tends to show thatthe first insurer waived 
the forfeiture of the policy by reason of the insured’s violation thereof, 
and elected to keep such policy in force. Slobodisky vs. Phenix Fire Ins. 
Co., 53. 


5. KNowLeDGE oF AGENT—CONTRIBUTION. 


Knowledge of other insurance by agent authorized to solicit insurance and 
receive premiums and write policies at the time of delivering policy is a 
waiver although the policy prohibits waiver by the agent except by a 
written indorsement. 


Proof of such knowledge when the policy was written is proof of it at the 
time of delivery. Information which if pursued would have led to knowl- 
edge of other insurance is sufficient to establish a waiver. 


Where the answer admits the issue of a policy countersigned by the party de- 
livering it and collecting the premium and certifying that he was the 
agent, an instruction that noone can be presumed to be an agent without 
evidence is irrelevant. 


Where the policy provides that it shall only be liable to a pro-rata amount in 
case of other insurance whether valid or not, its liability is restricted to 
such amount in case of other voidable insurance. 


An erroneous charge of the amount of recovery iscured by a remittitur which 
reduces the amount to the greatest sum which could be legitimately given 
under the verdict, cures the error. Gandy vs. Orient Ins. Co., 575. 


6. RecErt or Premrum—A WAIVER OF. 


The policy stipulated that it should be void in case of other insurance; also 
that it should not take effect until the actual payment of premium. It 
further recited that it wasin consideration of the payment of the premium 
stated. Subsequent to its issue, but before the actual payment of pre- 
mium other insurance was procured. This fact was known to the agent 
when he afterwards received the premium. 


Held, That the receipt of the premium with knowledge by the agent was a 
waiver of forfeiture because of other insurance. Schrader vs. Springfield 
Fire and Marine Ins. Co., 150. 


7. Watver By AGENT. 
Where the policy provided that it shall be void in case of other insurance- 
without consent indorsed, the delivery of the policy without such indorse, 
ment by an agent authorized to issue and indorse policies, who knew that 
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it was the purpose of insured to obtain other insurance, was not a waiver 
of the provision. Gray et al. vs. Germania Fire Ins. Co. of N. Y., 474. 


8. WHEN Vor. 


In an action on 4 policy, providing that it should be void in ease of either 
prior or subsequent insurance, the existence of other policies with similar 
provisions is no defense. By these terms they are void. Hayes vs. Mil- 
ford Mut. Fire Ins. Co., 459. 


See InsuraBLE INTEREST 2; LessEE; T1TLE 4. 


PAID-UP POLICY. 


1. Farure To SURRENDER. 

Where a policy stipulates for a paid-up policy after certain payments have 
been made, provided the policy be surrendered within a stated time, and 
such premiums have been fully paid in cash, time is not of the essence, and 
by a failure to apply and surrender the policy within the period stipulated 
assured does not lose his right to a paid-up policy. 


Nor need a policy which has lapsed be surrendered in order to a right of 
action. Mutual Life Ins. Co. of N. Y. vs. Jarboe et al., 325. 


2. Premium Loan. 


The policy provided that upon default after payment of two annual premi- 
ums, the net reserve less any indebtedness to the company on the policy, 
would be applied to the purchase of nonparticipating-term insurance. 


Held, That where the premium was paid part in cash and part by a loan from 
the company for which a certificate was given by insured stating that the 
company had loaned the amount on the policy, there was an indebtedness 
to the company within the policy. 


Held, That where the reserve had been so applied, the insured could not more 
than two years after the default, and when the term insurance had nearly 
expired, extend the term by tendering the amount of indebtedness. 
Whether such tender if promptly made after default would have had such 
effect is not decided. Omahu Nat. Bank vs. Mutual Ben. Life Ins. Co., 295. 


See SURRENDER. 


PAROL CONTRACT. 


1. AvuTHORITY oF AGENT—REFORMATION, 


If, in any event, a valid contract of accident insurance can in this State be 
made in parol, such a contract does not result from oral conversations 
and negotiations between an applicant for insurance and an agent of an 
insurance company, whose conclusions and stipulations in the premises 
are finally reduced to writing, aud embraced in two instruments,—the 
one an application for a policy of insurance, signed by the applicant; and 
the other a receipt, signed by the agent, for a specified amount, as ‘‘ the 
first quarterly premium of” the policy to be issued. 


Where, from the terms of such application, it is apparent that the agent in 
question has no authority to write for the company any binding contract 
of insurance; that no statements made by him to the applicant are to bind 
the company; that the application itself shall not be binding on the com- 
pany until accepted by its secretary; and ‘‘ that the policy shall not be in 
force until actually issued from” the company’s office,—a mere verbal 
assurance by the agent to the applicant that he is insured from the date 
of the application and the giving of the receipt does not constitute a con- 
tract of insurance upon which an action can be maintained. 


A policy of insurance bearing a given date, and purporting to insure for the 
future only, cannot be made the basis of an action to recover for a loss 
occurring upon a prior date; and if, for any reason, such policy is subject 
to reformation as to date, it can be reformed only in a court having the 
power to grant affirmative equitable relief in such matters. Fowler vs. 
Preferred Acc. Ins. Co., 168, 169. 
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2. Wauen Company 18 Nor MENTIONED—REFORMATION. 


Insured applied orally for insurance to an agent who represented several 
companies, and paid the premium, the agent giving his individual receipt, 
and promising to issue the policy in a few days. No company was speci- 
fied, but a policy was subsequently issued in the Niagara Company, which 
stipulated against otherinsurance. Afterwards the property burned, and 
suit was begun on the oral agreement to insure. 

Held, That there was no oral agreement for insurance with the Niagara 
Company. 

Held, That if the written policy did not comply with the oral agreement, the 
proper proceeding was a suit in equity to reform or rescind it. Such 
written contract cannot be abandoned and suit be brought on an oral 
agreement. Kleis vs. Niagara Fire Ins. Co., 912, 913. 


See Contract 6, 


PARTNER. 


Errect or MorTGaGe. 

Where a policy of fire insurance covering personal property was issued to a 
partnership, the fact that one member thereof subsequently executed and 
delivered to another member a mortgage on such property did not con- 
stitute such an incumbrance as was contemplated by a stipulation in the 
policy to the effect that it should be void ‘‘if the subject of insurance be 
personal property, and be or become incumbered by a chattel mortgage.” 
Alston vs. Phenix Ins. Co., 77. 


PAYMENT. 


PROMISE OF AS WAIVER OF MISREPRESENTATION. 


Some four months after receiving proofs of death, the Association notified the 
claimant that the claim was approved, and would be paid in full. 

Held, That this did not waive a defense founded on false representations not 
discovered until after such notification, where nothing before had come 
to the company’s knowledge that should have put it on inquiry; nor is the 
company estopped by such notice, especially where the claimant has done 
nothing in reliance thereon by which he would be prejudiced. 

Held, That such notice is not a binding promise, being without consideration, 
nor an adjustment or compromise. 


Held, That an agreement in the application that the agent and medical ex- 
aminer are the agents of the company, and not of the insured, is binding 
on the insured, and parol evidence is not admissible to disprove it. 

Held, That a notice of refusal to pay for reasons stated does not confine 
the company to such reasons where the plaintiff has not been misled. 
Hubbard vs. Mutual Reserve Fund Life Ass'n, 202. 


See Premium; Premium Nore. 


PLEADING. 


1. In Case or WAIVER. 


In an action to recover on a policy of fire insurance for a loss, where the 
plaintiff relies upon a waiver by the defendant of the performance of cer- 
tain conditions of the policy, and the petition alleges that said conditions 
are not performed, because the said defendant company and its agents 
directed and requested the plaintiff not to do and perform the same, such 
petition states a waiver with sufficient certainty, and is a statement of 
facts. Phenix Ins. Co. vs. Arnoldy et al., 43. 


2. What 1s EssENTIAL IN DECLARATION—REPLACEMENT, ARBITRATION, AND 
Watlver or Proors. 
Where a policy of fire insurance was issued to a husband, designated generally 
as ‘‘trustee’”’ and another, the former, if his wife was part owner of the 
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property covered by the policy, had such an insurable interest therein as 
would authorize him, for her benefit, to join with the other person insured 
in an action upon the policy. 

While it was not essential to the validity of an action upon an insurance 
policy, brought under section 3392 of the Code, to set out or attach a full 
copy of all which was written or printed upon such policy, the declaration 
ought to have contained, or had attached thereto, a copy of everything 
appearing upon the face and in the body of the policy, including all the 
stipulations embraced in that portion of the same, above the signatures 
of the company’s officers, by whom it was executed ; and, where any of 
such stipulations constituted conditions precedent to the bringing of an 
action upon the policy, compliance with the terms of such stipulations, 
or satisfactory reasons for noncompliance, should have been alleged. 


The policy sued on in the present case contained such stipulations, viz.: those 
which, in effect, declared that, in case the company did not elect to re- 
place, repair, or rebuild the property destroyed or injured, no action for 
the recovery of any claim upon the policy should be sustainable in any 
court of law or equity until after an award as to the amount of damage or 
loss had been made by arbitrators mutually chosen for that purpose. 

The declaration was defective. in that it did not set forth the essential parts 
of the policy, or allege compliance with the stipulations above referred 
to, or state any reason for noncompliance therewith; but no question as 
to the insufficiency of the declaration was properly brought to this court 
for review. 

As the policy tendered in evidence was apparently a different instrument from 
that described in the declaration, in that the latter was not alleged to 
contain certain conditions which were set forth upon the face and in the 
body of the former, the rejection of this evidence would have been war- 
ranted; but, inasmuch as the defendant’s plea treated the action as a suit 
upon the policy so tendered, admitting it in evidence was not a matter of 
which the defendant had any right to complain. 

The evidence showing that an arbitration was actually had, and an award 
rendered, the declaration was further defective in that it failed to set 
forth these facts. If the plaintiffs desired to attack the award on the 
ground of fraud, or for any other reason, they should have done so by ap- 
propriate allegations. 

Although the court below, without such allegations, admitted evidence tend- 
ing to vitiate the award, no valid objections to such evidence are pre- 
sented for consideration by this court. 

It is too late to amend a declaration after a judgment thereon has been ren- 
dered and a motion for a new trial is pending. 

Though a fire-insurance policy may stipulate that the insured shall furnish 
proofs of loss, yet if it also stipulates that in a certain contingency no 
action shall be brought upon the policy until after an award pe the 
amount of the loss or damage, the insurance company will be held to have 
waived such proofs of loss if, without receiving the same, it nevertheless 
enters with the insured into an arbitration for the purpose of ascertaining 
the amount of the loss. 

A stipulation in a policy of fire insurance declaring, in effect, that in case of 
loss payment shall be made “‘ sixty days after the claim has been allowed 
by the directors” of the insurance company, cannot be held to mean that 
an actual allowance of the claim by the directors is an indispensable pre- 
requisite to the right of the insured to claim payment or bring his action 
on the policy. Given such a meaning, the stipulation would be unreason- 
able, and contrary to public policy. Southern Mutual Ins. Co. vs. Turnley 
et al., 57, 58. 


See ARBITRATION 4, 5; Description 4; EvipEnce 2; Trrue 6. 


PLEDGE. See Tittez 1. 


POISON. See Acciwenr 1, 2, 12. 
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POLICY. See Contract. 


PREMIUM. 


1, EvimpENce oF PAYMENT. 
Where a policy recites that it is in consideration of the premium, ‘the re- 
ceipt of which is hereby acknowledged,” this is conclusive as to payment. 
A condition providing that nonpayment during a certain time shall be 
deemed an abandonment, does not affect the case where there is a provi- 
sion also for the payment of assessments to which it may refer. 


A letter from insured, complaining of charges additional to the premium and 
stating his wish to pay his assessment, is confirmatory of the payment 
of premium. Dobyns vs.Bay State Beneficiary Ass’n, of Westfield, Mass., 762. 


2. INSTALLMENTS. 


Where an annual premium is paid in installments, the company is entitled to 
have unpaid installments deducted. Albert et ux. vs. Mutual Life Ins. 
Co., 723. 


8. Recovery Back oF. 


Where the wife, without her husband’s knowledge or consent, has insured his 
life, and used his money for the payment of premiums, he may recover it 
back from the company. 


But the testimony of the husband that his wife had no income, and never 
earned money, does not justify a conclusion that she had no money of her 
own, nor sustain a judgment against the company. Metropolitan Life Ins. 
Co. vs. Monahon, 314. 


4. REINSTATEMENT AS WAIVER. 


A life policy was issued in consideration of fixed quarterly-premium pay- 
ments for seven years, with liability thereafter to mortuary assessments. 
Failure to pay within the days of grace forfeited all rights. The member 
could only apply for reinstatement, which would only be granted upon 
furnishing a health warrant. It was stipulated in the application that 
such reinstatement should not waive future forfeitures. After several 
reinstatements the — was drowned on the day after a period of 
grace had expired with premium unpaid. On the following day premium 
was tendered and refused, with notice that an application for reinstate- 
ment was necessary. 


Held, That prompt payment had not been waived by prior reinstatements, 
and there could be no recovery. French vs. Hartford Life § Annuity Ins. 
Co., 331. 

5. Watver or DELivery. 


A life policy providing that it should not be valid unless the first premium 
was paid while in good health. The application signed by the insured 
contained a similar provision. The policy was delivered by the general 
agent who had solicited it, and who was told at the time by the insured 
that he could not then pay the premium. It does not appear that. pay- 
ment was ever afterwards requested, and the policy never reported at the 
home office either as paid or unpaid until death of the insured. The 
agent was asked by insured about traveling in Mexico, and told him the 
policy would permit travel there. The insured was killed while so 
traveling. 


Held, That there had been a valid delivery and waiver of premium by the 
agent. 


Held, That evidence of opinion expressed by insured that the policy was in 
force was inadmissible. Berliner vs. Travelers Ins. Co., 847. 


See Acent 2, 4,5; Appiication 10; CaNcELLaTIon 1, 2; Contract 2,4; OTHER 
INSURANCE 6; REINSTATEMENT 2; Vacant 3. 


PREMIUM LOAN. See Parp-UP Poticy 2. 
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PREMIUM NOTE. 


1. Evipencre or Detivery—AvTHORITY OF AGENT—LETTERS AS EVIDENCE. 


The insured gave his note for the amount of the first premium and the note 
was placed by the agent in bank for collection together with the policy 
and with instructions to deliver the latter on payment of the note. The 
insured died with the note unpaid, 

Held, In an action by the executor where it was claimed that the contract 
was not consummated, evidence of the executor of declarations by in- 
sured of liability for the note in proof of his acceptance of the policy, 
are inadmissible. Declarations ten days after alleged delivery of the 
policy are inadmissible to show such delivery. 


An agent authorized to deliver policies and receive premiums has implied 
authority to accept notes for premiums, making himself thereby respon- 
sible for their payment. 


Knowledge by a general agent without objection of the frequent acceptances 
of such notes by a subagent, is a waiver of insistence on a rule of the 
company forbidding their acceptance, and where such rule is simply for 
the guidance of agents, a party dealing with the company in ignorance 
of it is not bound. 


The fact that the executor allowed the note as a claim against the estate 
could not bind the company. 


Where the evidence of a witness conflicts with statements in his letters, the 
relative weight of evidence is for the jury to determine. Mutual Life Ins. 
Co. of N. Y. vs. Logan, 937. 


2. Wuen Payment—ActTs or AGENT. 


The policy stipulated that the first premium should be paid on its delivery, 
and that it should not constitute a contract until such payment during the 
life and same health of applicant as when he applied. The application was 
secured by the general agent, who offered to arrange for a mutually satis- 
factory payment of premium, and who issued the policy. The agent ac- 
cepted a premium loan note for the premium on delivery of the policy. 
Aiterwards the company’s cashier wrote to insured that the note ‘‘in set- 
tlement of premium” would be due and presented at a certain time. The 
insured gave the agent his check for the note at its maturity, which was 
deposited some days later, and returned unpaid. The insured, on being 
notified, explained that he was sick, requesting the agent to care for it, 
and promising to take it up when well enough. The agent replied that 
he hoped he would “‘ fix the matter up next week.” The insured died the 
following day. 

Held, That the note had been apparently accepted by the company as pay- 
ment, or, if not, the agent led the giver to believe that he was insured ; 
and the contract. was that he should have credit, and the knowledge of 
the agent was such knowledge of the company to make it a sufficient 
question of fact for a jury, whether the policy provision had not been 
waived, or the company estopped from setting it up, since to hold other- 
wise as a question of law would impute a fraudulent intent to the com- 
pany, which could not be presumed. Stewart vs. Union Mut. Life Ins. Ce., 
698. 

3. Wuen TITLE Is IN BENEFICIARY—PROOF OF PAYMENT. 

The fact that the title to a policy vests in the beneticiary does not defeat a 
provision that it shall be void if a note given by the insured for a part of 
the premium be not paid when due. 


The acceptance of renewals of notes given for premium, and payable in bank, 
which recite that they are given for the premium, contradict the allega- 
tion that the premium was paid by giving the first notes; and when such 
renewals recite that their nonpayment will avoid the policy, this is proof 
that the premium was not paid until the payment of such notes. Frances 
Forbes et al. vs. Union Central Life Ins. Co., 902. 


See AGENT 1. 


PROFITS. See Tora Loss 2, 
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PROOFS OF DEATH. 


1. Evmence. 


Statements as to cause of death in proofs of loss made in good faith on infor- 
mation received from attending physician should be treated as evidence 
of the fact stated but are not an estoppel of the beneficiary from showing 
death from another cause. John Hancock Mut. Life Ins. Co. vs. Dick, 920. 


2. LamrraTion In CAsE OF, 


Plaintiffs, who are the beneficiaries of a certificate of membership of H. in a 
mutual benefit society, alleged and established the death of H., in 1883, 
by evidence of his disappearance from all his friends and acquaintances 
at that time, and that he has never since been heard from. Proof of his 
death, which by the terms of the certificate was a condition precedent to 
the liability of the society to pay, was not furnished until July, 1894. 
Held, That this was an unreasonable delay, and that the statute of 
limitations barred the action. Harrison et al. vs. Masonic Mut. Ben. 
Society, 255. 

3. WaAltIvER oF WARRANTY. 

Held, That where proofs of death are furnished at request of beneficiary, 
with knowledge of a breach of warranty, such breach was waived, not- 
withstanding a provision in the proofs that such act should not be a 
waiver. Burnham et al. vs. Interstate Casualty Co. of New York, 688, 689. 


See EvipENcE 2. 


PROOFS OF LOSS. 


1. Anp Notice, ConsTRUCTION OF. 


A New York standard policy stipulated that the insured should give immedi- 
ate notice in case of loss, and furnish proofs in sixty days, and that no 
action should be sustained unless begun within twelve months after the 
fire; also, that the word ‘‘insured”’ should include her legal representa- 
tives. The tire occurred about four months after the death of the insured, 
while a contest of her will wasin progress among her heirs. About two 
years later the contest was decided, and the plaintiff was appointed as 
executor. About two months thereafter proofs were furnished, and re- 
tained without objection. Suit was begun about three months later, or 
about two years and a half after the fire. 


Held, That the terms immediate notice and proofs in sixty days must be liber- 
ally construed in view of the fact of death, and that there was no imme- 
diate appointment of a representative. But the conditions of the policy 
are essential to the safe conduct of the business, and it was the duty of 
those interested to make reasonable efforts to see that the covenants were 
kept. A temporary administrator could have been secured under the 
statute to take the necessary steps for collecting the insurance. The fail- 
ure to make any attempt to comply with the terms of the policy was not 
excused by the fact that owing to litigation there was no personal repre- 
sentative who could act. 


Held, That the failure to perfect the cause of action and bring suit within the 
stipulated period was without excuse, and no recovery could be had. 
Matthews vs. American Central Ins. Co., 193. 


2. AUTHORITY OF AGENT. 


An agent with power to effect insurance, countersign policies, and collect 
premiums has prima facie power to waive proofs of loss, and evidence of 
such waiver is admissible under an allegation that they were furnished. 
Nickell vs. Phenix Ins. Co., 880. 


3. AUTHORITY OF AGENT. 


In the absence of written evidence of an agent’s employment the oral testi- 
mony of the agent is admissible as to his authority, and when such agency 
is established his authority to waive proofs of loss may be shown by his 
declarations and acts. 
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An agent authorized to waive proofs of loss may waive a requirement that 
-~ waiver be indorsed. O'Leary et al. vs. German-American Ins. Co. of 
> Key SIO. 


4, Watver By ADJUSTER. 


Refusal by adjuster to pay a loss on the ground of a mortgage after securing 
a statement of the items is a waiver of further proofs of loss. Western 
Assurance Co. vs. McCarty, 187. 


5. Waltver By AGENT. 


The agent who had power to contract and settle losses prepared what he 
called proofs of loss which were duly executed and furnished to the com- 
pany without objection afterwards. ~ The policy provided that its terms 
coyld only be waived by the secretary. 

Held, ae the formal proofs of loss called for by the Statute of Iowa had been 
waived. 

Held, That a statement in such prepared proofs that the company had not 
waived any rights by investigating the loss in order to get facts relative 
to the fire did not prevent the waiver. Brock vs. Des Moines Ins. Co., 893. 


6. Watver By AGENT. 


The Michigan standard policy provides that no agent can waive any of its 
provisions except by a writing indorsed on or attached to the policy. 


Held, That proofs of loss could not be verbally waived by an agent. Wadhams 
et al. vs. Western Assur. Co., 924. 


7. Watver By MANAGER. 


The policy stipulated for immediate notice and proofs within 60 days, and 
that no provision should be waived except in writing. 


Held, That where the general manager was at once notified by the local agent 
and authorized a special agent to place the matter in the hands of an ad- 
juster of another company who informed the insured that the loss was 
total, and nothing further need be done, a finding that proofs of loss and 
the requirement of a written indorsement of waiver were both waived by 
the general manager who had authority to pass on proofs of loss. 


Letters of the agent are admissible to show the history of the negotiations 
regarding the loss or admissions as to their line of duty against their 
principal. Ruthven et al. vs. American Fire Ins. Co., 593. 


8. WAIVER OF. 


An insurance company, which receives in due time papers submitted to it in 
good faith as proofs of loss, should, within a reasonable time, if the same 
are unsatisfactory, direct the attention of the parties presenting such 
papers to any defects which it claims exist therein; and where a com- 
pany, without doing this, or pointing out the alleged defects, retains the 
papers so submitted until they are, under a notice to produce, brought 
into court by it on the trial of an action upon the policy, the company 
will be held to have waived any objection to the sufficiency of such papers 
as proper proofs of loss. Alston vs. Phenix Ins. Co., 77. 


9. WAIVER OF. 


1. A provision of an insurance policy requiring the insured to furnish the in- 
surer proofs of loss is one inserted therein for the benefit of the insurer, 
and one which it may waive. 


2. This waiver of proofs of loss may be made before suit brought by the in- 
surer’s unconditional denial of its liability for the loss; or it may be 
waived after suit brought by the insurer’s interposing to the action a de- 
fense that the policy was not in force at the time of the loss. 

3. Where an insurance company, either before suit brought or by answer in 
the action, denies that the policy was in force when the loss occurred, it 
cannot avail itself of the provision in the policy that no action shall be 
brought until 60 days after receipt of proofs of loss and adjustment. 

Omaha Fire Ins. Co. vs. Hildebrand, 730. 
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10. Watrver oF. 
Where, according to the testimony of insurer and of adjuster, the insured was 
told that the company would not pay the full amount, and that the in- 
surer could defeat the claim because insured had burned the property, 


but that the insured must furnish proofs as required, it was error to charge . 


as a matter of law that the proofs had been waived. The question was 
for the jury. Phonix Ins. Co. vs, Minner, 423. 


See ARBITRATION 7; ASSIGNMENT 3 ; Booxs or AccounT 2; Iron SaFE 2; PLEADING 
2; WalveER 2. 


RAILROAD. See Accrpent 10, 19, 20; SuBroGation. 
REBATE. See AGEnr 4. 


REFORMATION. 
1. AcTION. 


An action to reform a written contract so as to conform to the contract actu- 
ally made, and to enforce said contract as reformed, constitutes but one 
cause of action. German Ins. Co. of Freeport vs. Davis, 315. 


2. Waar Witt AUTHORIZE. 


An insurance policy, like any other written contract, may be impeached by 
either party thereto for fraud or mistake; and parol testimony is compe- 
tent to reform the policy so as to make it recite the actual agreement 
between the parties. 


In order to authorize the reformation of a written contract, it must be made 
to appear that the written contract exhibited does not express the con- 
tract made ; and these facts must be established by clear, convincing, and 
satisfactory evidence. Slobodisky vs. Phenix Fire Ins. Co., 53. 


See Accrpent 3; Parox Contract 1, 2. 


REINSTATEMENT. 


1. REINSTATEMENT—EFFECT OF NoN-APPLICATION. 


The insured, within the required time after his policy had lapsed, forwarded 
the necessary arrearages and certificate of health, to which no objection 
was made, but he was wrongly notified that the policy having been can- 
celed he must furnish a new medical examination and sign an inclosed 


application. The insured, after signing and forwarding the application, 
died. 


Held, That the insured was rightfully entitled to reinstatement when the cer- 
tificate was unobjectionable, and could not be held to have waived his 
rights by acquiescing in an application for insurance de novo where the 
negotiations were not complete. Knights Templars’ § Masons’ Life Indem- 
nity Co. vs. Jacobus, 369. 


2. INcONTESTABLE PoLIcy—WaAtIVER OF PrEMIUM—STATEMENTS IN APPLICATION, 


A stipulation in a policy of life insurance that ‘‘ this policy is incontestable 
after three years from its date, provided three full yearly premiums have 
been made upon it, except that error in the age of the insured is open to 
adjustment,” in a mauner therein prescribed, is valid; and after payment 
of the premiums called for, and the lapse of time specified, the insurer is, 
with the exception indicated, precluded from setting up any defense based 
upon misrepresentations or warranties made by the insured in his ap- 
plication, whether fraudulent or otherwise. 


If a policy of insurance is capable of being construed in two ways, that inter- 
pretation must be placed upon it which is most favorable to the insured. 
A receipt by the insurer of a premium after default in the payment thereof 


according to the terms of the policy will generally constitute a waiver of 
the forfeiture of the policy on account of such default. 


PE EET ORE LETT EI 
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The giving of a note by the assured for a premium, and the acceptance of 
such note by the insurer as payment for the premium, is equivalent to 
cash payment; and default in the payment of such note at maturity will 
not work a forfeiture of the policy, unless it is so expressly stipulated by 
the parties at the time such note was given and received. 


Where a policy of insurance became lapsed by the nonpayment of premiums, 
and the insured obtained a reinstatement by a fraudulent misrepresenta- 
tion of material facts, then the contract for reinstatement was void,.and 
the policy remained lapsed. 

The recitals in an application for reinstatement made by the insured upon a 
mistaken idea that such application was necessary, when in point of fact 
it was not, are not binding on him; and any misrepresentations therein 

. made, induced by the statement of the insurer that the policy had lapsed, 
and that such representations were necessary for his reinstatement, will 
not constitute a valid defense to a suit on the policy. 

Whether a given state of admitted or proved facts works a forfeiture or lapse 
of a policy of insurance is a question of law, for the decision of the court. 
When there is an issue about the facts, the matter should be submitted 
to the jury, under proper instructions. 

The materiality of representations made by the insured in his application, 
under the laws of Georgia, is a question for the jury to decide. The man- 
ner in which this question shall be determined, being a matter affecting 
the remedy only, and not the ‘‘ validity, form, or effect of the contract,” 
is to be controlled by the lex fori, and not by the lex loci contractus. 

The declarations made by the medical examiner, in a letter to his insurance 
company, as to the habits of the applicant, are not binding on the latter, 
notwithstanding the fact that the application states that the medical ex- 
aminer is the agent of the applicant in filling up the same, and the appli- 
cant knew that, under certain conditions, a letter is to be written to the 
company by the medical examiner in relation to the application and the 
examination. 

A statement in an application for reinstatement of a policy of insurance, ren- 
dered necessary by the lapse of the same, that the insured is in ‘ good 
health,” is not to be construed as a warranty that his health is absolutely 
perfect, but only that his health is practically the same as it was when 
the policy was issued. Massachusetts Benefit Life Ass’: vs. Robinson, 
1003, 1004. 

See Contract 3; Premium 4, 


REINSURANCE. See Accrpent 18. 


REPLACEMENT. 


Action oF Drrectors—BvuILDING CoNTRACT. 

Where no record has been kept of a directors’ meeting, the action of the board 
may be shown by parol evidence. 

According to the provisions of the policy and by-laws the directors were enti- 
tled to rebuild unless the insured preferred to receive money. The in- 
sured was notified of anelection torebuild and plans were asked for. He 
made no reply and expressed no preference for money. 

Held, That the policy was converted into a building contract and the rights 
of the parties must be determined with reference thereto. Zalesky ve. 
Iowa State Ins. Co., 156. 


See Lessee 1; PuEapine 2. 


REPRESENTATION. 


As To MortTGaGE AND VALUE—SUBROGATION, 
The policy insured C. payable to J. as interest might appear. It was claimed 
that a mortgage represented by C. to be held by J. was really held by one 
D., who would have been objectionable. 
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Held, That this would not avoid the policy if an honest mistake. 

It was claimed that D. sold the property to C., misrepresenting its value. 

Held, That this would not entitle the insurer to be subrogated to C. in an 
action against D., where it appeared the property was worth the sum 
insured. 


Questions as to pleading in case of fraud and equitable relief considered. 
Farmers’ Fire Ins. Co. vs. Johnston et al., 217. 


See APPLICATION. 
RESERVE. See Parp-Up Ponicy 2. 
REVIVAL. See Lex Loct 2. 


RISK. 


1. GasoLINE—WAIVER By AGENT. 


The policy provided that it should be void if, any usage or custom of trade or 
manufacture to the coutrary, gasoline was kept, used, or allowed on the 
premises; and no agent could waive the provision except by indorsement. 


Held, That knowledge of the agent who issued the policy and of the Local 
Board of Underwriters, that the insured was accustomed from time to 
time, according to custom, of bringing small quantities of gasoline to his 
store to show the workings of gasoline stoves which he sold, was not a 
waiver of the policy provision. Fischer vs. London § Lancashire Fire Ins. 
Co., 417. 


2. Iturcat Bustness—SEPARABLE PoLicy—ConstTRUCTION. 


The fact of insured’s not having a license to sell liquor does not, prima facie, 
affect his right to recover on a policy covering saloon fixtures. 

Where the original complaint on an insurance policy was filed, as provided 
in the policy, within twelve months after loss, an amendment filed by 
leave of court after the twelve months expired was not barred. 

A plea that professes to go to the entire complaint is demurrable, where it 
does not do so. 

Where, in a policy, separate valuations are made of pool tables and of fix- 
tures, etc., a breach avoiding the contract as to the pool tables does not 
avoid the entire policy. 

Where the seller of insured ey knew that his agent had transferred the 
policy to the buyer, and «did not object, error in admitting the agent’s 
power of attorney in an action on the policy by the buyer is harmless, 

An insurance company consenting to the transfer of a policy by an agent of 
insured cannot afterwards object that theagent had no authority to trans- 
fer it. 

An insurance policy covering fixtures of a saloon does not include chairs. 

On the question of waiver of proofs of loss, testimony that the company’s ad- 
juster offered to pay less than the amount of the policy, and to stop all 
criminal proceedings against assured for arson, is admissible. 

A policy of insurance covering fixtures of a saloon includes new goods of the 
kind insured. Manchester Fire Assur. Co. vs. Feibelman, 855, 856. 


3. Kxgepmna or BENZINE AND FrREWwORKS—KNOWLEDGE OF AGENT. 

The property was described in the written portion of the policy as a stock of 
merchandise, such as is usually kept in a drug store, enumerating among 
other items drugs and chemicals, The printed portion prohibited the 
keeping of benzine and fireworks, 

Held, That benzine in small bottles, to be sold for cleaning purposes, was a 
drug, and the written portion controlled. 


Held, That the keeping of fireworks was not waived by an examination of the 
books by an adjuster under a policy provision providing that they might 
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be examined, and that the examination should not be a waiver of its con- 
ditions, nor by his subsequent statement that the policy was void, re- 
peated after an appraisement which was stipulated not to be a waiver, 
and an offer of compromise which was refused, and followed by a state- 
ment that he should insist on strict proofs of loss, where the policy made 
such proofs a condition precedent to liability. 


Held, That knowledge of one of the agency firm which issued the policy that 
fireworks were kept, where it was not shown that he issued the policy, 
was not such evidence of waiver as rendered harmless the erroneous sub- 
mission of the acts of the adjuster as an evidence of waiver. Phenix 
Ins. Co. vs. Flemming et al., 584. 


4. Runnine or Miiu at NigHT-—WAIrIvVER BY ADJUSTER. 


A policy stipulation that the mill should not be run later than 10 P. M. under 
penalty of forfeiture, if violated, forfeits the policy, especially where a 
larger premium is charged in case of running during the night. 


Held, That this defense was not waived by the facts that the policy was issued 
by the agent at request of the mortgagee in the name of the mortgagor 
for the benefit of the mortgagee, and was kept with the premium in the 
agent’s possession until after the loss, when for the first time an applica- 
tion was procured from the mortgagor and forwarded to the company ; 
and that an adjuster, after learning of the violation, delivered to plaintiff’s 
representative, at his request, blanks for proofs of loss, it not appearing 
that knowledge of the adjuster was knowledge of the company by virtue 
of his agency. Alspaugh vs. British America Ins. Co. of Toronto et al., 441. 


5. TERMINATION IN CASE OF VESSEL. 


A marine policy in form insured in a rider attached, ‘‘oil contained in tank 
cars in transit” to various places. In the printed clause providing that 
the risk should begin from time of loading on vessel and continue until 
safely landed, the blanks for place of loading and landing were not filled. 


Held, That when the cars were placed on the private siding of consignee the 
risk terminated. Crew Levick Co. vs. British § Foreign Marine Ins. Co., 
Imtd., 554. 


6. Use or Woop In ENGINE. 


Under the rule that where the language of a contract is plain and unam- 
biguous, and where words or terms in a contract may be reasonably 
construed in either of two ways but extrinsic evidence is not resorted to 
for the purpose of aiding in the construction, the proper construction of 
the contract is for the court. The proper construction of language in an 
insurance policy, to the effect that ‘‘ fires caused by the use of steam en- 
gines on the premises insured, other than threshing machine engines using 
coal for fuel with sufficient wood to kindle or start the fire,” was a ques- 
tion solely for the court. 


Such clause prohibited the use of wood, except to efficiently start combustion 
in the coal; the use of wood thereafter was within the excepted risk; 
and when wood was so used, up to a short time before the fire occurred, 
such fire was not caused by an engine ‘‘ using coal for fuel with sufficient 
wood to kindle or start the fire,’ because cual was the last fuel put into 
the fire-box before the fire occurred. 


The evidence being to the effect that wood was used to make power for a 
considerable length of time, aud then coal was put into the furnace as 
needed, and as a helper, for about fifteen minntes, which disappeared be- 
fore the fire occurred, such tire was clearly within the excepted risk, and 
there was no question on the subject to be left to the jury. Thurston vs. 
Burnett § Beaverdam Farmers’ Mut. Fire Ins. Co., 602. 


See Broxer 2; Description 1; Evipence 3; MortcaGge 4; SzawortTay ; WarvER 2, 


SAW-MILL. See InsunaBLe INTEREST 2. 
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SEAWORTHY. 


KNOWLEDGE OF RisK—DEVIATION. 


A steamer intended for river and inland service only, and not constructed 
for a seagoing vessel, was insured by a marine company for double the 
usual premium for a voyage from Philadelphia to Mexico, after having 
her examined by an engineer, who reported that she was not fitted for 
such a voyage, but if properly handled might get there by taking in part 
the inland course. She did so, but was lost after putting out to sea. 

Held, That the company having issued the policy with full knowledge of both 
parties of the character of the risk could not invoke the principle of an 
implied warranty of seaworthiness to defeat its liability. 

Held, That the question whether a couple of preliminary trial trips on the 
Delaware, and taking a partly inland course were a deviation under the 


circumstances was for the jury. Thebaud et al. vs. Great Western Ins. Co., 
756. 


SEPARABLE CONTRACT. See lncumBrance 1. 
SEPARABLE POLICY. See Risx 2. 
SMOKE. See GENERAL AVERAGE. 
STATUTE. See Appiication 1; AssEssMENT Company 1. 


SUBROGATION 


SPLITTING OF ACTION. 


When a fire loss partially covered by insurance occurs through the negligence 
of a railroad company, and such company pays the owner of the property 
the excess of the loss above the amount of the insurance, and takes from 
him a release in full of all damages caused by the fire, conditioned, how- 
ever, to operate as such only upon payment by the insurance company, 
and it, after payment of the residue, brings suit against the railroad com- 
pany to recover the amount paid, held, there was no splitting by the 
owner of his cause of action against the railroad company which could 
prejudice the insurance company, or to which the railroad company, by 
its settlement with him, had not assented, and that an action by the in- 
surance company against the railroad company to recover the amount 
paid to the assured could be maintained upon the equitable theory of the 
subrogation of the insurer to the rights of the assured. Atchison, T. § 8S. 
F. R. Co. vs. Home Ins. Co., 790, 791. 


See REPRESENTATION. 


SUICIDE. 


1. AssIGNMENT—EFFECT OF. 

The policy provided that it was absolutely incontestable except among other 
things that death in violation of law was not among the risks assumed. 
The policy was originally payable to insured but was afterwards assigned 
to his children with the company’s consent. 

Held, That in such case suicide while sane is no defense as against the assig- 
nees in the absence of a special provision against such suicide in the policy. 

Held, That the provision against death in known violation of law did not 
affect the case. 


Held, That misrepresentations as to health were no defense. Patterson et al, 
vs. Natural Premium Mut. Life Ins. Co., 820. 


2. EvmeEnce AnD EFFECT OF. 


The application which by the policy was made a part of the contract stipu- 
lated that the insured should not die by his own hand whether sane or 
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insane. The statute of Pennsylvania under which it was claimed that 
the policy was issued, provided that no application should be received in 
evidence unless attached to the policy. The insured had appropriated 
trust funds to a large amount and while carrying insurance in excess of 
what his income would justify and unable to make good his embezzle- 
ment, he procured a large amount of additional insurance, and within a 
year thereafter destroyed his life after preparing a statement of his 
affairs and declaring in a letter to his partner that his debts must be paid 
and could only be paid by his life and that he must make the sacrifice. 


Held, That if the application was admitted as evidence it would defeat the 
policy. But aside from the application, a policy payable to the insured 
or his executors which is silent as to suicide is avoided by suicide while 
sane. 

Held, That the risk of such suicide is not contemplated by the parties and 
its assumption is illegal on grounds of public policy. 

Held, That a refusal to instruct that there was no evidence of additional in- 
surance being taken out with a view to suicide, was not error. 

Held, That if the insured understood the nature and consequences of his act 
to himself and others and the wrongfulness of it as would a sane man in 
case of suicide, he must be regarded as sane. Ritter vs. Mutual Life Ins, 
Co. of New York, 804. 

3. EVIDENCE oF. 


The policy by its terms was void in case of suicide, sane or insane. The evi- 
dence showed that the insured was frequently intoxicated and at such 
times threatened suicide ; that on the day before his death he attempted 
suicide, and on the following day after trying to borrow a sevelven, 
purchased one, declaring he would not see another day and, resisting 
attempts to take it away, went into an adjoining room where a shot was 
fired and he was found shot through the head by those entering, with 
the revolver close to him and cartridges scattered over the fluor. 


Held, That a verdict in favor of the company was rightly directed by the 
court. Rens vs. Northwestern Mut. Relief Ass’n, 836. 


4. Evmence or FRavp. 


It was alleged in the answer that insured intended to commit suicide at the 
time of insuring, and had made false representations as to other insurance, 
but did not allege that insurance would have been refused if true repre- 
sentations had been made. The statute of Missouri that false representa- 
tions to be available must contribute to the loss. 


Held, That the question of the effect of such misrepresentations must be for 
the jury, and must be pleaded as a defense. 

In the absence of any request, an instruction at instance of the plaintiff cannot 
be complained of as not properly stating the issues, nor where the in- 
struction asked by defendant shared the same fault. 

An instruction that the jury must disregard all evidence of frauds, unless 
they find that the insured intended when insuring to perpetrate the 
frauds complained of, was proper and clear. 

The issues raised in the pleadings cannot be enlarged by evidence or 
instructions. Christian et al. vs. Connecticut Mut. Life Ins. Uo., 968. 


See AccripDENT 6, 21; AssEssMENT ComPany 1. 


SURRENDER. 


MisTakE—Parp-vp Poticy. 
A life policy was transferred with other property to creditors as security, and 
in accordance with its provisions was afterwards surrendered for a paid-u p 
olicy by the creditors. By a mistake of the agent it was claimed the 
atter was delivered to the insured. There was evidence that the insured 
had, prior to the surrender, made an absolute transfer of the policy with 
other property in full settlement. 


VoL. XX VII.—69. 
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Held, That the insured could not be heard to allege that the policy was not 
included in the agreement for the settlement, and that its absolute trans- 
fer was a mistake of his attorney whose instrument he signed without 
examination. 


Held, That the creditors were entitled to reclaim the paid-up policy. Terry 
vs. Mutual Life Ins. Co., 180, 181. 


SURRENDER VALUE. See Nonrorreiture ; Parp-Up Pouicy 1. 
TAXATION. 


1. AUTHORITY OF SUPERINTENDENT OF Ins. IN CASE OF FOREIGN Cos, 


By virtue of the provisions of section 2745, Rev. St., the superintendent of in- 
surance of this State may revoke, or decline to renew, a license to trans- 
act business in this State to a life insurance company created under the 
laws of another State, if, ‘‘after demand therefor has been made,” such 
company refuses to pay the taxes assessed against it, and which are pay- 
able to him according to the terms of said section. This power of the su- 
perintendent continues, and may be exercised, notwithstanding the 
commencement and pendency of an action brought by him against such 
company to recover the taxes thus assessed. 


Although sections 3587-3596, inclusive, Rev. St., under which life insurance 
companies intending to transact business on the mutual or stock plan are 
organized, require such companies to have capital stock and stockholders, 
and although, when thus organized, they have no authority to trans- 
act business on the assessment plan, the want of such authority is not a 
consequence of their having capital stock and stockholders, nor of want 
of power in the legislature to confer it, but results solely from an omis- 
sion of the legislature to clothe them with such power. Notwithstanding 
the want of such authority in an Ohio corporation created under those 
sections, yet, as the powers of a corporation depend on its charter and the 
laws of the State where it is organized, if the charter of an insurance 
company created in another State, together with the laws of such State, 
authorize it to transact business on the assessment plan, it should be ad- 
mitted, under section 3630e, to transact business on that plan within this 
State, upon its complying with this section in other respects, although it 
may have capital stock and stockholders for whose benefit it was created. 
= ex rel. Insurance Cos. vs. Matthews, State Superintendent of Insurance, 

14, 
2. For Fire DEPARTMENT CONSTRUED. 


Sess. Laws 1895, c. 38, authorizing the imposition of a license tax on insurance 
companies for the purpose of maintaining volunteer fire departments, 
cannot be construed as in any way extending or modifying the powers of 
cities of the second class in that particular, because to so construe it 
would render the act in conflict with section 11, art. 3, of the constitution. 


By force of — 14, art. 1, Comp. St., such cities have, however, inde- 
pendently of the act of 1895, power to impose an occupation tax on fire- 
insurance companies doing business within the city, and to apply the 
proceeds of that tax to the maintenance of volunteer tire departments. 


The payment of such tax cannot, however, be required as a condition pre- 
cedent to doing business, nor can payment of the tax be enforced by 
punishing criminally persons who do business without first paying the tax. 


When the law imposing a tax provides a special means for enforcing it, the 
method so provided is generally exclusive; and, if the ouly method 
adopted be illegal, the courts cannot substitute a different and legal 
method. 

A city’ ordinance imposed an occupation tax, and provided only an illegal 
method for its enforcement. Held, That the whole ordinance was thereby 
rendered inoperative. German-American Fire Ins. Co. vs. City of vinden, 
542. 


3. Or Lire Potictrss. 


The power of taxation is sovereign and belongs exclusively to the legislative 
department of the Government. 
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A constitution provision recites that the Legislature shall provide by law for a 
uniform and equal rate of taxation and shall prescribe such regulations as 
shall secure a just valuation for taxation of all property both real and per- 
sonal except only such for municipal, educational, literary, scientific, re- 
ligious or charitable purposes as may be specially exempted by law. 

Held, That the provision is a limitation on the power to tax and where the 
Legislature has not exercised its power, no other State department can 
supply the omission. Where no such regulation regarding a certain class 
of property has not been prescribed it cannot be taxed. 


Held, That where no provision has been made for taxing life policies by the 
Legislature and norules prescribed for determining their values, assessors 
cannot supply the deficiency by listing such policies and adopting rules 
based on their assumed cash or surrender values. 

Held, That the absence of any legislative provisions for this purpose and the 
fact that such policies have never before been listed indicated that the 
Legislature did not intend they should be taxed. 

Held, That life policies are not subject to taxation in Indiana. State Board of 
Tax Commissioners vs. Holliday et al., 97. 


THREE-QUARTER CLAUSE. 


CrLavsE—F RAvD. 


A policy provision that the total insurance shall not exceed three-fourths of 
the cash value is not a ground for invalidating the contract unless the 
insured is shown to have knowingly and fraudulently exceeded the limit. 
O’ Leary vs. German-American Ins. Co. of N. Y., 510. 


See Measure or DamaaeEs 1. 


TITLE. 


1. ASSIGNMENT AS PLEDGE. 


Parol evidence is admissible to show that an assignment of real estate abso- 
lute in form was simply a pledge. 

The title of insured was represented as a land contract, with loss payable to 
the vendor. Asa matter of fact, the title under the contract was in the 
alleged vendor, who was in possession, while the insured was simply 
pledgee, with an interest less than the insurance. 

Held, That the policy was void. 

Held, That such false representation in the proofs of loss was a violation of 
the provision against false swearing, which worked a forfeiture. Gettel- 
man et al. vs. Commercial Union Assur. Co. et al., 160, 161. 


2. Burupine Partiy on SrReer. 

Plaintiff, in building upon his lot, by mistake as to its boundaries built the 
house so that it stood twenty feet on the street and two feet on the adjoin- 
ing lot, in which he had no right, title, or interest. The defendant in- 
sured the house against loss by fire by a policy containing the following 

rovisions: ‘‘ This entire policy, unless otherwise provided by agreement 
indorsed thereon or added thereto, shall be void * * * if the interest 
ot the insured be other than unconditional and sole ownership, or if the 
subject of insurance be a building on ground not owned by the insured in 
fee simple.” The house was burned. In an action on the policy :— 


Held, The condition avoiding the policy, ‘“‘if the subject of insurance be a 


building on ground not owned by the insured,” was not broken, as long 
as some part of the building stood on land owned by the insured in fee 
simple. 


Held, Further, the condition avoiding the policy, *‘if the interest of the in- 
sured be other than unconditional and sole owneiship,” was not broken 
by erecting the building partly on the street, be: ause, if for no other rea- 

son, the public had no right, title, or interest in the building, and as 

between him and the public, he had a right to remove the same. 
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Plaintiff did not know that he had erected the building two feet, or at all, be- 
= the line of his lot until after the insurance policy was issued (though 
e discovered it before the loss). He apparently acted in good faith, and, 
as far as appears, no one had ever asserted any adverse claim to the two 
feet in question. Held, Under these circumstances, the insurer cannot as- 
sert that the condition last above quoted was broken by the building 
having been erected two feet beyond the line of plaintiff’s lot. Haider et 

al. vs. St. Paul Fire § Marine Ins. Co., 222, 223. 


3. Deep WHEN Not a Mortaace. 


1, Though a deed to realty purporting upon its face to have been made for the 
purpose of securing a debt, and reciting that it was executed under the 
Speen of section 1969 of the Code of 1882 (City Code, § 2771), did not 

all strictly within the provisions of that section, for the reason that there 
was no bond to reconvey upun the payment of the debt, yet if such deed 
by its express terms conclusively manifested an intention on the part of 
the maker to pass title to the grantee, and contained no defeasance clause 
or other language authorizing it to be construed as a mortgage only, the 
mere reference in the deed to the section above mentioned, and the 
grantee’s failure to execute and deliver to the grantor a bond for titles, 
did not affect the efficiency or validity of the paper as an instrument 
passing title, but its effect was to pass title to the grantee. 


2. The precise question ruled upon in the preceding note was not really in- 
volved in the case of Birkle vs. Mortgage Co. (99 Ga., 524), because the 
instrument under construction in that case contained what this court 
treated as a defeasance clause, giving to the paper the character of a 
mortgage, and the instrument now passed upon contains no such clause. 
In so far, therefore, as any language used in that case purports or under- 
takes to deal with the identical question at present before the court, it is 
obiter, and consequently not binding as authority. 

3. There was no error in directing a verdict for the defendant, this being an 
action upon a policy of fire insurance containing a stipulation that the 
policy was to be void ‘‘ if the interest of the insured be other than uncon- 
ditional and sole ownership,” and it appearing that, before the policy was 
issued, the insured had executed a deed conveying to another the title to 
the building insured. Williamson vs. Orient Ins. Co., 590, 591. 


4, Errect or MortcaGE—OTHER INSURANCE. 


A stipulation that the — shall be void if the property be sold or trans- 
ferred or any change take place in title or possession has no application 
to a mortgage already existing at the time of insuring. Nor is a policy 
affected by the existence of a mortgage of which the agent has notice 
when making the insurance. 


When the plaintiff is the sole general owner to whom the policy is payable it 


cannot be pleaded in defense of suit that he did not own the entire interest 
because of a mortgage. 


The policy providing that it should be void in case of other insurance is not 
avoided by a prior policy payable to mortgagee procured by a loan agent 
out of the gross loan found without the knowledge of the insured, al- 
though under advice of the company’s agent the insured, after the loss, 
made claim on it. The moral hazard of other insurance ceased with the loss. 
Cowart vs. Capital City Ins. Co., 246. 


5. EvipENcE oF OWNERSHIP. 


In an action on an insurance contract, on an issue whether plaintiff owned 
the insured property, her bank book, showing deposits in bank at the 
time of her alleged purchase of goods, is proper evidence, as going to show 
her means of purchasing, and the bona fides of the transfer to her. 

In an action on an insurance contract, on an issue of ownership in plaintiff of 
the insured property, evidence that plaintifi’s agent signed plaintiff’s 
name to the affidavit of loss as his own is admissible. ; 

On an issue whether there was any whisky in barrels damaged by fire, an 
answer of a witness that he examined until he was satisfied that there was 
no whisky, and that he could not find any, was proper. 
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In an action on an insurance contract, evidence of statements of plaintiff's 

agent regarding his ownership of the insured property is admissible on 

the question of ownership. 

Evidence as to whom witness thought he was dealing with is improper. 

Where the evidence is in conflict, the genera] affirmative charge should not be 
given. Manchester Fire Assur. Co. vs. Feibelman, 855, 856. 


6. Farture To AVER. 


A complaint which fails to aver ownership of the property is bad on demur- 
rer, and verdicts cannot cure defects consisting in the omission of facts 
essential to an action. Western Assurance Co. vs. McCarty, 187. 


7. In Case or ForEcLosuRE—AUTHORITY OF AGENT. 


The purchaser under a foreclosure sale is not a sole and unconditional owner 
until the sale has been confirmed by the court. 

An agent authorized to contract for insurance, fill in and issue blank policies 
and receive the premiums, is a general agent whose knowledge of the 
nature of insured’s interest will estop the company from setting up a pro- 
vision that no agent can waive the provisions of the policy, and any in- 
terest less than sole ownership must be indorsed. 

Where the whole purchase price of a foreclosure sale has not been paid, and 
the attorneys of the mortgagee obtain an order from the court for a re- 
sale at the risk of the purchaser, they have an insurable interest. 


A promise by the authorized agent to the mortgagee to regard the loss as 
total and send a check for the amount, made after an investigation of the 
facts, is a waiver of proofs if so intended. A special agent sent to inves- 
tigate the loss, who undertakes to advise the local agent as to proofs,and 
how payment will be made,has apparent authority to waive proofs of loss. 
Hartford Fire Ins. Co. vs. Keating et al., 406. 


8 Sore OwnER—VALUE. 


The insured held possession under a contract for a deed which had been fully 
performed up to date. 


Held, That the insured was the sole owner, and the title was in her name 
within the meaning of the policy. 

An erroneous statement as to value of the property unless fraudulent will not 
vitiate the policy. Baker vs. State Ins. Co., 86 


9. TRansFeR To MorTGAGEE. 


The policy, payable to mortgagee, provided it should be void in case the com- 
pany was not notified of change of ownership. Afterwards the property 
was deeded to the mortgagee under stipulation that title should not 
pass until approved by attorneys, and that the foreclosure proceedings be 
dismissed. Such proceedings had not been dismissed at the time of loss. 

Held, That the plaintiff still retained its interest as mortgagee, and the fail- 
ure to notify of the conditional transfer of title which took place between 
the date of application and the payment of premium did not work a 
forfeiture. Pioneer Savings & Loan Co. vs. Providence-Washington Ins. 
Co., 144. 


See InsunaBLE INTEREST 2; Mortaace 1; Mortcaare 1, 4; NONFOBFEITURE; 
Premium Note 3. 


TOTAL DISABILITY. See Accipent 17, 22. 


TOTAL LOSS. 


1. In Case or LEASEHOLD. 


The policy was on a leasehold interest, and stipulated that it should be liable 
in case of such destruction from fire that the lease was by its terms, and 
in fact canceled. The lease provided that in case of partial damage the 

building should be repaired; if the damage were so extensive that the 
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building became untenantable rent should cease until it was repaired, 
but in case of total destruction of the premises, the lease should cease. 
The building was gutted by fire, but the walls were left standing, and 
while it was worth about $90,000 before the fire it was repaired for 
about $30,000. 


Held, That there was not a total destruction within the lease which rendered 
the policy liable. Otis Corbett vs. Spring Garden Ins. Co., 606. 


2. PRorrrs—ABANDONMENT. 


Under a contract of insurance of the profits on a cargo of sugar ‘against 
total loss - there is no actual total loss of profits where any part, 
however small, of the cargo, is saved, and reaches the owner in condition 
to earn a profit; and in such case no recovery can be had. 


In the United States the owner may abandon ship or cargo, and treat the loss 
as constructively total, when the damage exceeds 50 per cent of the total 
value. 


In cases of constructive total loss, abandonment is indispensable to recovery 
of insurance, except when it could not possibly be of benefit to the insurer. 


Where insurance is upon the profits of a cargo, and not upon the cargo itself, 
a partial loss cannot be converted by abandonment into a constructive 
total loss. Insurance Co. of North America vs. Canada Sugar-Refining Co., 
Imtd., 959. 


USE. See Description 3. 
VACANT. 


1. Buripers Permit ConstRueED. 


The building insured was in course of construction. The policy contained 
the usual printed provision that if the building insured became vacant or 
unoccupied and so remained for ten days, the policy should be void. Also 
that permission was granted for mechanics to be engaged for fifteen days 
in altering, repairing, etc. 

There was a slip attached to the policy, on which was written the following: 
“Thirty days granted to complete construction and occupy as dwelling 
the building insured.”’ Held, the written indorsement prevailed over the 
printed conditions, and the building not having been completed and oc- 
cupied within thirty days, and having been destroyed after the expira- 
tion of thirty days, and before the same was complete and occupied, in- 
sured could not recover. ‘ The ten days or fifteen days could not be tacked 
on to the thirty days. Burnham vs. Royal Ins. Co., 928. 

2. ConstrucTION IN CasE oF DwELLING—EFFECT OF~CHATTEL MoRrTGAGE. 


A policy of fire insurance upon a dwelling house, furniture, and other per- 
sonal property contained these stipulations: ‘‘This entire policy, unless 
otherwise provided by agreement indorsed hereon or added hereto, shall 
be void * * * ifthe building herein described, whether intended for 
occupancy by the owner or tenant, be or become vacant or unoccupied, 
or soremain ten days, * * * orif the subject of insurance be personal 
property, and be or become incumbered by a chattel mortgage. This 
entire policy shall be void * * * in case of any fraud or false swear- 
ing by the insured touching any matter relating to this insurance, or the 
subject thereof, whether before or after a loss.” 


Held, That the fact that the furniture remained in the house during the own- 
er’s absence, and that his hired man made a frequent inspection of the 
household goods, and had a general oversight of the buildings during the 
day, being on the premises throughout the day every day, is not a full 
equivalent for the constant supervision involved in the occupancy of the 
premises as a customary place of abode, and the actual presence in the 
building of those who are living in it as a dwelling-house day and night. 


In this case the company’s agent knew that the plaintiff designed and used 
the premises as a summer residence. 

The buildings and a considerable portion of the personal property were wholly 
destroyed by fire July 22, 1895; and the defendant claimed that the dwell- 
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ing-house had been unoccupied from the 8th day of January preceding 
until the day of the tire, without the knowledge or consent of the insurer 
or his agent. It was also claimed that the personal property was incum- 
bered by a chattel mortgage prior to the loss, and that there was false 
swearing by the plaintiff in his formal proof of loss and in his testimony 
before the court. 

Held, That if the defendant had denied its liability under the policy by reason 
of forfeiture, arising from the nonoccupancy of the buildings, a cause of 
action would have accrued within sixty days after such denial. Also, 
that the defendant had waived the alleged forfeiture by failing to make 
such claim immediately after the fire, and refusing absolutely to pay the 
loss. On the contrary, the company informed the plaintiff that it was 
necessary for him to furnish a schedule of the furniture; that he could 
take time to furnish it; that what was wanted was the real value of the 
property ; and that when the schedule was wanted the agent would come 
and see him; furnished him with blanks and instructions on which to 
make proofs of loss, subjected him to trouble and expense in preparing 
the schedules and proofs of loss, and required his attendance at the gen- 
eral manager’s office, at a distance, on two occasions, for conference as to 
the ownership of the property and the extent of the loss. Under these 
circumstances, covering a period of four months after the fire, the de- 
fendant cannot now be permitted to set up in defense a forfeiture of the 
policy alleged to have been created by the nonoccupancy of the buildings. 

Held, That the mortgage, so far as it affects the personal property embraced 
in the policy, was not completed by delivery until the day after the fire, 
and could not have the effect of increasing the risk of insurance. Hence 
it would be inequitable now to give effect to the incumbrance as a reason 
for avoiding the policy, there being no evidence that the insurance com- 
pany for nearly three months following the fire intended to refuse 
payment on account of the mortgage. 

Held, That erroneous estimates and innocent misstatements are not a cause of 
forfeiture, when it is conceded that the loss under a policy, honestly 
stated, exceeds the amount of insurance. Hanscom vs. Insurance Cos., 
19, 20. 

, 3. In Case or DWELLING—PREMIUM As WAIVER. 
A building occupied as a boarding house was properly described as a dwelling. 


A dwelling not occupied, but under the care of a person living in the same 
inclosure, is vacant within the policy. 

When the premium was already due and partly earned when a vacancy oc- 
curred, its acceptance was not a waiver of forfeiture. 

A permit for limited vacancy was indorsed on the policy under an oral agree- 
ment that it should be further extended if desired. No request for exten- 
sion was made. : 

Held, That the permit ended with its limitation. Burner’s Adm’r vs. German- 
American Ins. Co., 732. 

See Mortaace 3. 


VALUATION. 


1, Evipence oF Fravp. 

Evidence of an officer of a corporation insured is not admissible in case of 
loss as to goods on hand according to the sales between the date of an inven- 
tory in evidence and the time of fire as shown in the company’s books 
which were not in evidence, nor verified nor kept by the witness. 

An adjuster cannot show the goods on hand nor sales in a store, when the 
goods had been removed after the fire, by evidence of the contents of 
books which were not produced but which he had examined. 

The plaintiff was charged with the wrongful destruction of goods after the fire. 

Held, That an instruction that all damage to the property was the result of 
fire was erroneous. 

It is error to charge that the testimony of a witness believed to be knowingly 
false on one point may be entirely rejected unless corroborated by am 
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creditable witnesses iserror. It is sufficient if corroborated by credible 
evidence of any kind or inferences from it. 

A charge that implies that fraud must be established beyond a reasonable 
doubt, or that it would not be presumed from apparent incorrectness in 
valuation, was error in this case. 

An intentional overvaluation or deception is a violation of a provision ren- 
dering the policy void in case of fraud, and avoids any claim for loss. 
F. Dohmen Co., Limited, vs. Niagara Fire Ins. Co., 357, 358. 


2. WaHen EXCESSIVE. 


Where the actual value of an insured stock of merchandise was $9,000, and 
the aggregate insurance was only $5,800, an overvaluation of the property 
did not invalidate the policy. Inswrance Cos. vs. McKernan et al., 87. 


See Evipence 3; Measure or DAmaGEs 2. 
VALUE. See Trtze 8. 


VALUES. See Evivence 1. 
VARIANCE. See Description 4. 
VESSEL. See Generat AVERAGE; RIsK 5. 


VOLUNTARY EXPOSURE. See Accipent 23. 
WAGES POLICY. See Insurasie INTEREST. 


WAIVER. 


1. CoNnstTRUCTION oF. 


A waiver involves the idea of assent, and assent is primarily an act of the 
understanding. It presupposes that the person to be affected has knowl- 
edge of his rights, but does not wish to enforce them. It is an inten- 
tional relinquishment of a known right, and is a question of fact when- 
ever it is to be inferred from evidence adduced, or is to be established 
from the weight of evidence. Again, it may aes that a waiver of a 
breach of the condition in a — is not actually intended ; but if the 
conduct and declarations of the insurer are of such a character as to jus- 
tify the belief that a waiver is intended, and acting upon this belief the 
insured is induced to incur trouble and expense, and is subjected to delay 
to his injury and prejudice, the insurer may be prohibited from claimin 
a forfeiture for such a breach, upon the principles of equitable estoppel. 
Hanscom vs. Insurance Cos., 19. 


2. Proors or Loss—RIsk. 


When there is no express waiver, it is not only necessary for the jury to de- 
termine what the facts are which are relied upon for the purpose of show- 
ing a waiver, but it is also the peculiar and appropriate province of the 
jury to determine what inferences are properly deducible hes such facts, 

That the question whether or not there has been a waiver, where it is a mat- 
ter of inference, is one of fact, for the determination of the jury, is gener- 
ally, if not universally, held by the courts of this country. 


In an action on a fire-insurance policy there was evidence that the plaintiff 
did not furnish proofs of loss within a reasonable time, as required by 
Rev. St. c. 49, § 21, but claimed that the defendant had waived the same. 
There was also evidence tending to prove that the defendant denied its 
liability, for the reason that the policy did not cover the goods which 
were in a new building, or carriage house, which the plaintiff claimed be- 
longed with her dwelling-house. The plaintiff contended that such denial 
was a waiver of the proofs of loss, and the defendant contended the 
contrary. 
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Upon the question of waiver the presiding justice instructed the jury as fol- 
lows: ‘So, — you will determine whether or not, from the be- 
ginning, the defendant has denied its liability under this policy because 
they claim it did not cover this property, and, if it has, then, gentlemen, 
they have waived any proof on the part of the plaintiff; and, as I have 
said to you, she may recover, provided she satisfies you that the policy 
covers the property consumed by reason of its being in the building that 
was mentioned in the policy.” 

Held, That the question as to whether or not there had been a waiver was one 
of fact for the jury. 

It was therefore for the jury to determine, from the acts relied on and proved, 
whether the inference could be properly drawn, either that there was an 
intention upon the part of the insurer to waive its rights to have a proof 
of loss furnished by the insured, or that the denial of liability, for an- 
other cause, was of such a character, or made under such circumstances, 
as to reasonably induce a belief upon the part of the insured that the fur- 
nishing a proof of loss would be useless formality, and that in relying upon 
the belief thus induced the plaintiff neglected to make one. Robinson vs. 


Pennsylvania Fire Ins. Co., 36, 37. 


See APPLicaTION ; ARBITRATION 6; Notice ; Notice or DeatH ; OTHER INSURANCE; 
Pizapine 1; Premium 4, 5; Proors or DeatH 3; Proors or Loss; REm- 
STATEMENT 2; Risk 1, 4; Vacant 3. 

WARRANTY. See Apprication. 
WATER DAMAGE. See Exprosion. 


WIFE. See Acent 1; Benevoxent Society 7; Huspanp; [nsuraBue INTEREST 3. 


WIFE’S POLICY. See Nonrorrerrvre. 
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